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IN   MEMORIAM. 


Jaoob  Bsirxbbhoff  was  born  August  81,  1810,  in  the  township  of 
Kiles  (then  Sempronius),  in  the  county  of  Oayuga,  in  the  state  of  New 
York.  His  father,  Henry  I.  Drinker hoff,  was  a  native  of  Pennsylvania, 
having  been  born  near  the  city  of  Gettysbnrgh;  his  grandfather,  how- 
ever, was  from  Hackensack,  New  Jersey,  and  belonged  to  the  old  Dutch 
family  of  New  York,  the  progenitor  of  which,  Hendrick  Joris  Brinker- 
hoff,  came  to  the  New  Netherlands,  from  Drentland,  Holland,  in 
1638.  His  mother,  nie  Rachel  Bevier,  was  of  Huguenot  descent  and 
came  from  Ulster  county,  New  York.  Louis  Bevier,  the  progenitor  of 
the  family  in  this  country,  was  one  of  a  band  of  French  refugees,  who, 
after  the  revocation  of  the  Edict  of  Nantes,  fled  from  religious  persecu- 
tion, and  sought  toleration  in  the  New  World.  He  was  one  of  the 
twelve  patentees  of  the  tract  of  land  on  the  Hudson,  located  in  1650,  and 
known  as  New  Paltz,  in  which  the  Huguenots  colonized. 

In  1816,  Jacob  removed  with  his  father  to  Groton,  Tompkins 
county.  New  York,  where  he  resided  until  1825,  and  during  which  time, 
for  five  or  six  years,  he  attended  the  district  school. 

In  1835  the  family  removed  to  Steuben  county,  New  York,  and  tliere 
he  remained  until  the  age  of  twenty  years,  working  on  the  faim,  an  oc- 
cupation in  which  he  was  very  proficient  and  to  which  he  was  always 
greatly  attached.  However,  not  having  sufficient  means  in  prospect  to 
purchase  a  farm,  he  determined  to  study  for  a  profession,  and  to  work 
his  way  through  by  teaching  school.  His  first  arrangement  was  to 
study  medicine  with  his  uDcle,  Dr.  Josiah  Bevier,  who  was  a  physi- 
cian of  eminenccrin  Cayuga  county,  and  preparatory  to  this  he  attended  the 
Academy  at  Pittsburgh,  where  lie  remained  several  terms  and  supported 
himself  by  teaching  a  country  school.  His  academic  studios,  however, 
led  him  to  the  conclusion  that  he  was  better  fitted  for  law  tiiau  medicine, 
and  so  he  became  a  student  in  the  law  ofiice  of  Edward  &  William  Ilowell, 
in  Bath,  the  county  seat  of  8tcuben  county,  in  May,  1834.    Subsequently 
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he  went  to  the  office  of  Rogers  and  Neaston,  and  thence  to  the  office 
of  Henry  Wells  (afterwards  one  of  tlie  Supreme  Judges  of  the  state)  in 
Penu  Yan,  Tates  county,  where  he  remained  until  the  autumn  of  1835. 
In  1836  he  removed  to  Ohio,  where  his  father  had  purchased  a  farm,  in 
Richland  county.  They  arrived  at  the  village'  of  Plymouth  on  the  23d 
of  May.  A  year  later,  on  the  22d  of  May,  1837,  he  was  admitted  to  the 
bar  at  Lebanon,  Warren  county,  Peter  Hitchcock  being  the  presiding 
judge,  and  Thomas  Oorwin  chairman  of  the  examining  committee. 
On  his  return  he  removed  to  Mansfield,  where  he  bad  arranged  for  a 
partnership  with  Thomas  W.  Bartley,  who  was  then  prosecuting  attor- 
ney. 

In  1889  he  was  elected  prosecuting  attorney,  and  successfully  dis- 
charged the  duties  of  his  office  for  four  years. 

In  the  fall  of  1848  he  was  elected  to  congress  on  the  democratic 
ticket,  in  the  district  then  composed  of  the  counties  of  Richland, 
Marion  and  Delaware.  While  serving  as  a  member  of  that  body  he 
became  affiliated  with  the  free-soil  party,  and  drew  up  the  famous  reso- 
lution introduced  by  David  Wilmot,  of  Pennsylvania,  and  since  known 
as  the  *' Wilmot  Proviso;"  the  original  draft  of  this  resolution,  in  his  own 
handwriting,  is  still  in  the  possession  of  his  family.  Several  copies  of 
this  resolution  were  made  and  distributed  among  the  free-soil  members 
of  congress,  with  the  understanding  that  whoever  among  them  should 
catch  the  Speaker's  eye,  and  get  the  floor,  should  introduce  it;  Wilmot 
was  the  fortunate  man,  and  thereby  his  name  was  attached  to  the  resolu- 
tion, and  therefore  il  has  gone  into  history  as  the  **  Wilmot  Proviso, '* 
instead  of  the  *'  Brinkerhoft  Proviso." 

He  remained  in  congress  two  terms,  at  the  close  of  which  he  resumed 
the  practice  of  law  at  Mansfield,  at  which  he  successfully  labored  until 
he  wns  elected  to  the  Supreme  Bench,  bis  first  term  commencing  Febru- 
ary 0,  1856.  In  this  position  he  remained  for  three  successive  terms, 
covering  a  period  of  fifteen  years. 

Upon  his  retirement  he  returned  to  his  home  in  Mansfield,  where  he 
remained  to  the  time  of  his  death,  July  19ih,  18S0. 

Judge  Bbinebuhoff  was  twice  married ;  first,  to  Caroline  Campbell 
of  Lodi,  New  York,  and  next  to  Marian  Titus  of  Detroit,  who  survives 
him.  By  this  latter  union  he  left  a  family  of  four  children,  two  sons 
ftnd  two  daughters. 

Judge  BiiiNKGBHOFF  wss  held  in  high  esteem  by  his  brethren  of  the 
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Bench.  He  was  a  man  of  broad  culture,  of  comprehensive  views,  and  of 
remarkably  quick  perceptions,  arriving  at  his  conclusions  almost  by  in- 
tuition. 

He  had  a  strong  and  fervent  sense  of  justice,  and  was  ever  zealous  in 
the  diBchc^rge  of  his  oj£cial  duties.  His  written  opinions  are  character- 
ized by  a  fluent  and  perspicuous  style,  and  are  found  in  the  Ohio  State 
Reports  from  volumes  five  to  twenty,  inclusive. 

[This  sketch  is  here  inserted,  by  direction  of  the  judges,  aa  a  just 
tribate  to  the  memory  of  the  deceased.— Refobteb.] 
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RULES. 


RULE  VI. 

A  syllabus  of  the  points  decided  by  the  court  in  each  case  shall  be 
stated  in  writing  by  the  judge  assigned  to  deliver  the  opinion  of  the 
•court,  which  shall  be  confined  to  the  points  of  law  arising  from  the  facts 
of  the  case,  that  have  been  determined  by  the  court.  And  the  syllabus 
fhall  be  submitted  to  the  judges  concurring  therein,  for  revisal,  before 
publication  thereof;  and  it  shall  be  inserted  in  the  book  of  reports, 
without  alteration,  unless  by  consent  of  the  judges  concurring  therein. 

[This  rule  has  been  in  force  since  1858.— Reporteb.] 

RULE  XXIX. 

Motions  fur  leave  to  file  petitions  in  error  will  not  be  considered, 
unless  counsel  for  the  applicant  file  with  the  papers  in  the  case  either  a 
printed  or  pldnly  written  brief,  containing  a  statement  of  the  questions 
presented,  and  a  short  statement  oT  so  much  of  the  case  as  is  necessary 
to  show  how  the  questions  arise. 

[Note. — Tliis  volume  contains  the  cases  selected  for  report,  decided 
cince  June  8,  1880,  and  prior  to  April  19,  1881.] 
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ERRATA. 


Page  70 — ^Last  line  of  the  page,  after  **  thereto  have"  read  **  thereto  to 

have  '* 
"    94 — Strike  out  the  figure  **2"  to  the  second  paragraph  of  the 

syllabus,  and  read  the  syllabus  as  one  paragraph. 
"  200— Third  line  from  top,  for  '* think  so.     The''  read  ♦» think  so, 

the  " 
**  287— Sixth  line  from  top,  for  **  Boyntoh  also  ''  read  **Boynton,  J.^ 

also  " 
**  356 — ^Tenth  line  from  bottom,  for  ** adopted"  read  ** adopts" 
"  864— Third  line  from  top,  for  "  to  secure  "  read  "  to  reverse  " 
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I        SUPREME  COURT  OF  OHIO 

JANUARY  TERM,  1880. 


Hon.  GEORGE  W.  McILVAINE,  Chief  Justicb* 

Hon.  W.  W.  BOYNTON,  ^ 

Hon.  JOHN  W.  OKEY,     !  T™«,a 

Hon.  WILLIAM  white.  H^®=8- 

Hon.  W.  W.  JOHNSON,  J 


LiNDEMANN  V.   InGHAM. 


Where  a  mortgagor  in  possession  of  goods  mortgaged,  makes  an  assign- 
ment thereof  for  the  benefit  of  his  creditors,  and  the  assignee  proceeds 
in  the  probate  court  to  administer  ttie  trust,  in  accordance  with  the 
statutes  regulating  such  assignments,  the  mortgagee  cannot  maintain 
an  action  against  the  assignee  for  converting  the  property  to  bis  own 
use.  In  such  case,  his  interest  in  the  property  under  the  mortgage, 
where  the  assignee  is  clothed  with  authority  to  sell  the  goods,  is  trans- 
ferred to  the  fund  arising  from  the  sale  by  the  assignee.  And  it  will 
make  ng  difference  that  the  condition  in  the  mortgage  was  broken  at 
the  time  of  the  assignment. 

Error  to  the  Court  of  Common  Pleas  of  Hamilton  county. 
Reserved  from  the  District  Court. 

On  August  19, 1874,  Ingham  &  Brothers  brought  suit  in  the 
court  of  common  pleas  of  Hamilton  county,  against  George 
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Lindemann,  to  recover  damages  for  an  alleged  conversion  of 
personal  property  to  his  own  use.  The  petition  is  substantially 
as  follows :  The  plaintiffs  say,  that  on  April  2, 1874,  Jacobi  & 
Schoeule  conveyed  to  them,  by  chattel  mortgage,  the  following 
chattels,  then  situate  in  said  coimty,  to  wit :  one  donble-cylin- 
der  Taylor  newspaper  press,  one  job  press,  all  other  presses, 
imposing  stones,  type,  cuts,  cases,  safes,  desks,  and  all  other 
chattel  property  comprising  the  Courier  (German)  newspaper 
office  in  Cincinnati,  said  chattels  being  valued  at  $4,000.  That 
the  mortgage  was  given  to  secure  the  payment  of  four  prom- 
issory notes  made  by  the  mortgagore  to  the  order  of  the  plaint- 
iffs, each  for  $1,019.89,  with  interest  at  eight  per  cent.,  dated 
Api'il  2,  1874,  and  payable  respectively  in  two,  four,  six,  and 
eight  months  after  date.  That  the  mortgagors  covenanted  in 
the  mortgage  that  on  default  of  payment  of  any  of  the  notes, 
or  any  attenrpt  to  sell,  or  any  sale  of  the  goods  and  chattels,  or 
any  part  of  them,  or  to  remove  them  or  any  part  of  thom  from 
the  county  or  from  their  location,  or  upon  any  seizure  of  them  or 
any  part  of  them  by  any  process  of  law,  or  upon  failure  to  insure 
the  same  for  $5,000,  then  the  mortgagees  or  their  assigns  may 
take  them  into  their  possession,  or  foreclose  the  mortgage,  as  if 
all  the  notes  were  duo  and  unpaid.  That  at  the  time  the  mort- 
gage was  executed,  an  affidavit  showing  the  amount  due  tlicre- 
on  was  written  upon  said  mortgage,  and  sworn  to  by  one  of  the 
plaintiffs,  and  said  mortgage  was  on  the  same  day  deposited  in 
the  office  of  the  recorder  of  said  county.  That  the  defendant, 
knowing  of  the  existence  of  the'  mortgage,  received  and  ac- 
cepted, April  29,  1874,  from  Jacobi  &  Schoeule,  a  deed  of 
assignment,  conveying  to  him  the  chattels  hereinbefore  men- 
tioned, being  the  same  covered  by  said  mortgage,  in  trust,  and 
for  the  purpose  of  being  distributed  pro  rata  on  €he  amount 
due,  among  the  creditors  of  Jacobi  &  Schoeule  as  a  firm  and 
as  individuals.  That  the  plaintiffs  have  given  due  notice  to  the 
defendant  that  they  hold  such  mortgage  on  said  chattels ;  that 
the  conditions  of  the  mortgage  have  been  broken  by  the  mort- 
gagors ;  that  they  are  entitled  to  the  possession  of  said  prop- 
erty, and  they  demanded  possession  of  him,  but  he  has  refused 
to  deliver  to  them  said  property  or  any  part  thereof,  or  $4,000, 
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its  value,  or  any  Bum  whatever,  but  has  sold  and  converted  the 
same  to  his  own  use,  under  said  deed  of  assignment,  for  the 
purposes  therein  mentioned.  That  the  conditions  and  cove- 
nants of  the  mortgage  were  broken  by  the  mortgagors — ^tiret^ 
by  failing  to  pay  the  note  which  became  due  in  two  months 
after  April  2,  1874,  and  all  of  said  notes  remain  unpaid; 
secondly,  by  the  removal  of  said  goods ;  thirdly,  by  the  sale  of 
said  goods ;  fourthly,  by  the  deed  of  assignment  for  the  pur- 
poses therein  mentioned ;  fifthly,  by  neglecting  to  insure  the 
goods.  That  the  plaintiffs  were  entitled  to  the  possession  of 
the  goods,  the  defendant  not  having  received  any  title  thereto 
by  the  deed  of  assignment  or  in  any  other  way ;  and  that  the 
plaintiffs,  on  account  of  the  conversion  by  the  defendant  of 
said  property,  and  the  refusal  to  pay  to  them  $4,000,  the  value 
thereof,  were  damaged  by  the  defendant  in  the  sum  of  $4,000. 
Wherefore  the  plaintiff?  pray  judgment  against  the  defendant 
for  the  sum  of  $4,000,  their  damages  aforesaid. 

The  property  was  left  in  possession  of  the  mortgagors,  under 
the  statute  (1  S.  &  C.  476;  66  Ohio  L.  345;  Rev.  Stats.  §§ 
4150,  4157).  It  appears  that  the  demand,  above  mentioned, 
was  made  June  9,  1874,  and  also  that  the  assignment  embraced 
property  in  addition  to  that  covered  by  the  mortgage. 

An  answer  and  a  reply  were  filed.  Defense  number  six  in 
the  answer  is  in  substance  as  follows :  The  assignment  to  him, 
Lindemann,  was  made  by  Jacobi  &  Schoeule,  under  and  in 
pursuance  of  the  laws  of  this  State ;  said  deed  of  assignment 
was  filed  by  him,  as  assignee,  in  the  probate  court  of  said 
county,  which  court  has  exclusive  jurisdiction  in  such  cases; 
he  took  possession  of  the  property  assigned  to  him,  as  the  as- 
signee of  said  Jacobi  &  Schoeule,  under  the  assignment  laws 
aforesaid,  and  the  appointment  of  said  probate  court ;  and  that 
in  all  thitigs  he  acted  under  the  orders  of  said  court  and  tlte 
laws  aforesaid.  He  therefore  denies  that  he  is  answei'able  to 
the  plaintiffs  in  this  cause. 

To  this  defense  the  plaintifBa  demurred,  the  court  sustained 
the  demurrer,  and  the  defendant  excepted. 

On  May  1, 1874,  the  notice  of  appointment  of  the  assignee 
was  published  as  required  by  law,  in  which  notice  the  creditors 
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were  requested  to  present  their  claims  against  Jaeobi  & 
Sehoeule  to  the  assignee. 

Tlie  pi-obate  court,  on  May  1,  1874,  made  the  following 
order :  "  Upon  application  of  the  assignee,  and  it  appearing  to 
the  court  that  Ingham  &  Brothers,  mortgage  creditors  of  said 
assignors,  are  satisfied  that  the  Courier  newspaper  be  issued  for 
one  day  (Saturday,  May  2,  1874),  and  it  further  appearing  to 
the  court  that  it  will  be  for  the  benefit  of  all  the  creditors  of 
said  assignore  that  the  said  Courier  newspaper  business  be 
kept  intact,  it  is  therefore  oi'dered  that  said  assignee  have  said 
paper  issued  Satuixiay,  May  2,  1874." 

The  prop3rty  was  appraised,  advertised,  and,  on  June  18, 
1874,  sold  by  the  assignee  at  public  outcry,  the  whole  amount 
realized  being  $1,707:94.  This  was-done  under  ordei-s  of  the 
probate  court.  Tliat  court  also  confirmed  the  sale,  and  subse- 
quently made  an  order  directing  the  assignee  to  distribute  the 
proceed  5  of  the  sale  pro  rata  among  the  ci-editors  who  had 
proved  their  claims.  It  does  not  appear  what  claims  were 
proved,  nor  to  whom  tlie  fund  was  distributed. 

The  issues  were  tried  in  the  court  of  common  pleas,  at  the 
November  term,  1875,  and  a  verdict  for  $3,724.04  wajs  found 
for  the  plaintiffs,  and  judgment  w«Tfl  rendered  thereon,  a 
motion  for  a  new  trial  having  been  overniled. 

Lindemann  having  filed  a  petition,  in  error,  in  the  district 
court,  to  reverse  the  judgment  of  the  court  of  common  pleas, 
the  cause  was  reserved  to  this  court  for  decision. 

Follett  A  Cochran  and  F,  Lampe^  for  plaintiff  in  error, 
cited  9  Oliio,  93 ;  Long  on  Sales,  1 ;  8  Howard,  495-544 ; 
Burrill  on  Assignments,  20-31,  67,  68,  84,  85,  325 ;  5  Watts, 
36  ;  8  Comst.  2S8  ;  2  Disney,  295  ;  Billiard  on  Tiiistces,  219  ; 
4  Johns.  Ch.  136 ;  24  Wend.  280 ;  17  Vt.  310  ;  6  Ipedell,  462  ; 
11  Ala.  10G7 ;  3  Scammon,  578 ;  4  Johns.  Ch.  460 ;  3  Ohio, 
489  ;  14  Ohio  St.  462. 

TapUy  Moos  <&  Pattison^  for  defendants  in  error: 
What  is  a  chattel  mortgage,  and  what  are  the  rights  under 
it? 
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1.  Title  of,  as  to  mortgaged  property.  26  Ohio  St.  663  ;  29 
Ohio  St.  230  ;  28  Ohio  St!  503. 

2.  When  mortgagQe  may  maintain  trover.  5  Dutch.  250  ;  1 
Beas.  93,  100,  431 ;  2  C.  E.  Green,  44 ;  1  Hall  Ch.  334. 

3.  More  than  mere  security.  Uill  v.  Beebe,  13  N.  Y.  505 ; 
Bvder  V.  Miller,  1  N.  Y.  496  ;  Bank  v.  Jones,  4  N.  Y.  497  ; 
Heyland  v.  Badger,  35  Gal.  414;  Wright  v.  Ross,  36  Cal. 
414. 

4.  Distinction  between  a  pledge  and  a  chattel  mortgage. 
Conner  v.  Carpenter,  28  Vt.  237 ;  Sims  v.  Canfield,  2  Ala. 
455  ;  Eastman  v.  Avery,  23  Me.  248 ;  Day  v.  Swift,  48  Me. 
368 ;  Cortdyon  v.  Lansing,  2  Gaines  Gas.  200 ;  GUason  v. 
Dreno,  9  Me.  82 ;  Ward  v.  Sumner,  5  Pick.  60 ;  Haven  v. 
Low,  2  N".  II.  13 ;  Ash  v.  Savage,  5  N.  H.  545 ;  Barrow  v. 
Paxton,  5«  Johns.  258 ;  Brown  v.  Bement,  8  Johns.  97 ;  Lewis 
V.  Stevenson,  2  Hall,  63;  McLean  v.  Walker,  10  Johns.  471 ; 
Portland  Ba/nk  v.  Sticbis,  6  Mass.  425 ;  Tucker  v.  Buffing- 
ton,  15  Mass.  480 ;  Bonsee  v.  Amee,  8  Pick.  236  ;  Holmes  v. 
Crane,  2  Pick.  610 ;  Fletcher  v.  Howard,  %  Aik.  15  ;  Conrad 
V.  Atlantic  Insurance  Co.,  1  Pet.  449 ;  Story  on  Bailments, 
§  287,  p.  246;  Par**  v.  Hall,'  2  Pick.  206;  Gord(m 
V.  Massachibsetts  c&c.  Ins.  Co.,  2  Pick.  249  ;  Ackley  v.  Finch, 
7  Gow.  290 ;  JK?r<  v.  T^ri  Fyck,  2  Johns.  Gh.  100 ;  Peie7's 
V.  Ballistier,  3  Pick.  495 ;  Langdon  v.  ^i^^Z,  9  Wend.  80 ; 
Patchin  V.  P/^^,  12  Wend.  61 ;  Giffard  v.  PorcZ,  5  Vt 
532  ;  Flanders  v.  Barstow,  18  Me.  357  ;  McLean  v.  TFaZi^?/*, 
10  Johns.  141 ;  Jones  v.  Smith,  2  Ves.  378 ;  Havens  v.  Z<??^, 
2  N.  II.  13 ;  Barrow  v.  Paxton,  5  Johns.  258 ;  Garlick  v. 
James,  12  Johns.  146 ;  DeLisle  v.  Priestman,  1  Browne, 
176. 

5.  Mortgagor  is  entitled  to  the  possession  until  when. 
Babcock  v.  McFarland,  43  111.  381 ;  Leland  v.  57i^  Jf^ 
dfora,  2  W.  &  M.  92;  Hall  v.  Sampson,  35  K  Y.  274;  6'wr<Z 
V.  ir^TM^,  5  Ohio,  92;  Fairbanks  v.  Bloomfield,  5  Duer, 
434. 

6.  Retaining  possession  until  the  happening  of  a  certain 
event.    BaUitne  v.  Wallace,  2  Rich.  80. 

7.  When  a  mortgagee  is  entitled  to  the  immediate  possession 
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of  the  property.  Hall  v.  Sanipson^  35  N.  T.  274 ;  Hickman 
V.  Perrin^  6  Coldw.  135  ;  Broadhead  v.  McKay ^  46  Ind.  595  ; 
Stewart  v.  Hanson^  35  Me.  506 ;  Ferguson  v.  Thomas,  26  Me. 
499 ;  BrackeU  v.  Bullard,  12  Met.  308 ;  jPb*^  v.  PerkiMj 
42  Me.  168 ;  Wolfley  v.  Rising^  12  E^.  535 ;  Kannaday  v. 
McCar-ronj  18  Ark.  160 ;  Miller  v.  Pancoast,  5  Dutch.  250 ; 
Martin  v.  Bayley^  1  Allen,  381 ;  Harmon  v.  /Sft<?r^,  16  Miss, 
433  ;   Whistler  v.  ^oJ<97'fe,  19  111.  274. 

8.  When  sale  is  a  eonvemon  of  tlie  mortgagee's  property, 
and  gives  him  a  complete  cause  of  action.  JEdson  v.  NeweU^ 
14  Minn.  228 ;  Case  v.  Jeioett,  13  Wise.  498 ;  Newman  v.  Tym^ 
son,  12  Wise.  448. 

9.  A  chattel  mortgage  being  a  conveyance  which  vests  the 
title  in  tlio  mortgagee  for  the  purpose  of  subjecting  the  prop- 
erty to  the  satisfaction  of  his  debt,  the  mortgagee  is  considered 
the  true  owner  for  that  pui-pose,  and  has  a  right  to  the  actual 
possession  and  control  of  the  property  in  the  event  of  any  for- 
feiture or  of  the  non-payment  of  the  debt  due  him  from  the 
mortgagor.  An  agreement  between  the  parties  in  reference  to 
the  temporary  possession  of  the  goods  does  not  alter  the  rights 
of  the  mortgagee.  Hall  v.  SnowhiU,  2  Green,  N.  J.  8 ;  PraM 
V.  Skolfield,  45  Me.  386;  Lacey  v.  Giboney,  36  Mo.  320; 
Green  v.  Dinghy,  24  Me,  131 ;  Burton  v.  TannehiU,  6  Black. 
470.  And  for  this  purpose  he  may  enter  upon  the  premises  of 
the  mortgagor  in  the  night  and  seize  the  mortgaged  property,  if 
he  can  do  so  without  violating  the  criminal  law.  Sutterwhite  v. 
Kenney,  3  Strobh.  457 ;  Lo7hdon  Co.  v.  Drake,  6  C.  B.  N.  S. 
768 ;  McNeal  v.  Emerson,  15  Gray,  384. 

10.  May  bring  action  for  conversion  or  replevin,     Ashley  v. 
Wright,  19  Ohio  St.  291 ;   Welsh  v.  Whittemore,  25  Me.  86 ; 

Prw  V.  WhiU,  2  111.  261 ;  Conkey  v.  Hart,  14  N.  Y.  22; 
RusseU  V.  Butterfield.  21  Wend.  300 ;  Russdl  v.  Butterfield, 
21  Wend.  400;  Whitney  v.  Lowell,  33  Me.  318;  Coles  v. 
Clark,  3  Gush.  399;  Bailey  v.  Godfrey,  54  111.  507;  BraLy 
V.  Brynes,  21  Minn.  483 ;  Welch  v.  Sackeit,  12  Wise.  243 ; 
Frisbie  v.  Lamgworthy,  11  Wise.  375;  Sprigys  v.  Camp,  2 
Spears,  181 ;  Fox  v.  KiUon,  19  111.  519 ;  Coty  v.  Barnes,  20 
Vt.  78;  Huggans  v.  Fi^er,  1  Lans.  276;  Frost  v.  Moii,  34 
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K  Y.  253 ;  I'uUer  v.  Way,  108  Mass.  481 ;  Shaw  v.  Bond,  12 
Mass.  447 ;  Reddwk  v.  G-vesBma/n,  49  Mo.  389 ;  Ilowland-  v. 
WiJictt,  3  Sandf .  607 ;  Alden  v.  Lincoln,  18  Mete.  204 ;  Good- 
rich V.  Willard,  2  Gray,  203 ;  Pickard  v.  Low,  15  Me.  48  ; 
JSrackett  v.  BuUard,  12  Met.  308  ;  Coty  v.  Ba/mes,  20  Vt.  78 ; 
Clw«  V.  Winship,^  Bla<3kf.  435 ;  Melody  v.  Chandler,  12  Me. 
282 ;  Miller  v,  Pancoast,  5  Dutch.  250 ;  i)^a7i  v.  Da^ns,  12 
Mo.  112;  Sprigga  v.  Camp,  2  Speera,  181 ;  Holmes  v.  Sjyroidj 
31  Me.  73 ;  UugJies  v.  Graves,  1  Litt.  317 ;  i?«^/«:e  v.  Strich- 
land,  43  Ind.  494 ;  ^ZdWi  v.  Lincoln,  13  Met.  204  ;  Parmna 
V.  Merrill,  5  Met.  356 ;  ^S^ii^A  v.  Smith,  24  Me.  555.  There 
are  the  largest  number  of  authorities,  which,  where  they  are 
the  supreme  law  of  the  State,  establish  the  doctrine  tliat,  after 
default,  a  mortgagor  lias  no  leviable  interest  in  the  property. 
*  EgglesUyn  v.  Mundy,  4  Mich.  295 ;  Baltes  v.  Reipp,  1  Abb. 
N.  Y.  App.  Dec.  78 ;  UamiU  v.  Gillespie,  48  N.  Y.  556  ;  Uall 
V.  Sampson,  35  N.  Y.  274.  In  Massachusetts  it  can  not  be 
seized  under  and  by  virtue  of  an  execution,  and  such  is  the 
common  law  doctrine.  Lyon  v.  Coburn,  1  Gush.  278  ;  Brack- 
ett  V.  Ballard,  12  Met.  308.  In  addition  to  the  above,  we  find 
the  following  cases  sustaining  the  doctrine  that  a  mortgage  vests 
the  title  in  the  mortgagee,  and  that  after  breach  of  condition  it 
becomes  absolute ;  others  absolutely  vested  in  the  mortgagee ; 
and  that  the  mortgagor  has  no  interest  then  subject  to  be  levied 
on  under  execution  against  him ;  and  he  may  not  only  reduce 
the  property  to  actual  possession,  but  some  of  the  courts  go  still 
further  and  establish  the  principle  that  this  absolute  title  of  the 
mortgagee  which  vesti*  in  him  can  not  be  divested  even  by  pay- 
ment or  tender  of  the  money.  I>ean  v.  Davis,  12  Mo.  112 ; 
Hawkins  v.  Patterson,  1  Edm.  Sel.  Cas.  122;  Langdon  v. 
Buel,  9  Wend.  80;  Burdick  v.  McVanner,  2  Den.  170; 
Woodworih  v.  Morris,  56  Barb.  103 ;  Palchin  v.  Pierce,  13 
"Wend.  61 ;  Bro\on  v.  Bemejit,  8  Johns.  75 ;  Winc/iester  v. 
Balli  54  Me.  558;  Kannady  v.  McCarron,  18  Ark.  166; 
Wood  V.  Dvdley,  8  Vt.  434;  Holmes  v.  BeU,  3  Gush.  322 ; 
Heyland  v.  Badger,  35  Gal.  404 ;  Dungan  v.  Mut,,  &c.  Co,y 
88  MA  242 ;  Peters  v.  Ballistic,  3  Pick.  495 ;  Homes  v. 
Cransy  2  Pick,  jSlO ;  Moore  v.  Mv/rdock^  26  Gal.  514 ;  Brwck^ 
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ett  V.  BuUard,  12  Met.  308 ;  TdlJbot  v.  Defc/rest,  3  la.  586 ; 
Bryant  v.  Carson^  d&<7.,  3  Ne^.  313 ;  HaU  v.  Sampson^  35 
N.  Y.  274 ;  Flanders  v.  Barstow^  18  Me.  337 ;  Montgomery 
V.  JTe^/T,  1  Hill  (S.  C.)  291 ;  Ferguson  v.  CUff(yrd,  36  N.  H. 
86;  Jewett  v.  Pre^toUy  27  Me.  400;  Robinson  v.  Lewis^  2 
Jones  Eq.  25  ;  JE^a  v.  Council^  2  Jones  Eq.  345  ;  B7'agleman 
V.  Dane,  15  Alb.  Law  J.  289  ;  PhiUijps  v.  Hawkins^  1  Branch, 
262;  ZwZ;  V.  Matthews,  19  Vt.  322;  Frische  v.  Kramer,  16 
O.  125  ;  Constant  v.  Matteson^  22  111.  546 ;  Duppee  v.  6r;7n- 
n^ZZ,  69  111.  371 ;  Pledger  v.  MandevUle,  1  Brev.  296 ;  ^<>ft- 
in«^?7i  V.  Campbell,  8  Mo.  365  ;  ThornhiU  v.  Grilmer,  12  Miss. 
153 ;  i^uZ^^r  V.  ^cZ:^',  1  Hill,  475  ;  >S??ii^A  v.  ^cA:er,  23  Wend. 
667;  (7(2^^  V.  Boughion,  12  Wend.  62;  Gates  v.  /Sm?VA,  2 
Minn.  31 ;  Eddy  v.  Caldwell,  7  Minn.  225  ;  Judson  v.  Eastorij 
58  N.  Y.  664;  ParsKaU  v.  ^r/ar^,  52  Barb.  367;  ^^^^J/'A^  v. 
^c>«^,  36  Cal.  414 ;  Freeman  v.  Freeman,  2  Gi'een  (N.  J.)  44 ; 
Brown  v.  Phillips,  3  Biisli,  656 ;  Johnson  v.  Houston,  47  Mo. 
227 ;  /ViJ^/-  V.  Parmhj,  43  How.  Pr.  445 ;  Nichols  v.  TF^J- 
*^,  1  Cliand.  (Wis.)  203 ;  IliU  v.  liobinson,  24  Miss.  368 ; 
Dane  v.  Mallory,  16  Barb.  46  ;  ^6^K  v.  Shrieve,  14  III.  462 ; 
MaUison  v.  Bancus,  1  N.  Y.  295 ;  ^?^fi^  v.  J/i'/^er,  1  N.  Y. 
496 ;  Stewart  v.  Taylor,  7  How.  Pr.  251 ;  Ackley  v.  i'-mcA,  7 
Cow.  290 ;  Green  v.  Dingley,  24  Me.  131 ;  Burton  v.  Tanne- 
hill,  6  Blackf .  470  ;  Boone  v.  Bains,  7  Mon.  384 ;  Brown  v. 
Lipscomb,  9  Port.  472. 

Okey,  J.  The  petition  does  not  show  that  Lindemann  filed 
the  deed  of  assignment  in  the  probate  court,  j)ursuant  to  the  acts 
relating  to  assignments  by  debtors  to  assignees  for  the  benefit 
of  creditors,  nor  that  he  acted  nnder  the  orders  of  that  court  in 
doing  the  things  of  which  Ingliam  &  Brothel's  complain  ;  and 
hence,  the  questions  sought  to  be  made  by  the  plaintiff  in  error 
may  not  ainsc  on  the  petition.  But  these  facts  are  alleged  in 
the  sixth  defense  ;  and  Ingham  &  Brothers  demurred  to  that 
defense,  and  the  court  sustained  the  demurrer.  It  seems, 
therefore,  pertinent  to  inquire  whether,  if  the  petition  had  em- 
bi*aced  the  additional  matter  set  forth  in  that  defense,  it  would 
have  contained  facts  sufiicient  to  constitute  a  cause  of  actioiu 
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If  a  petition  in  that  form  wonld  have  been  sufficient,  it  is 
clear  that  the  court  properly  sustained  the  demurrer  to  that 
defense;  but  if  the  facts  alleged  in  the  petition  and  in  the 
sixth  defense,  when  taken  together,  would  constitute  no  cause 
of  action,  the  court  erred  in  sustaining  the  demurrer. 

Counsel  for  defendants  in  error  have,  with  great  industry, 
collected  more  than  three  hundred  cases,  which  are  claimed  to 
bear  on  the  question  involved  in  this  case.  AVe  deem  it 
unnecessary,  in  this  report,  to  do  more  than  state  the  result  of 
our  examination  of  them.  We  entertain  no  doubt  that  the 
general  rules  of  law  with  respect  to  chattel  moi-tgages  arc  as 
claimed  by  counsel  for  defendants  in  error  in  their  able  argu- 
ment. These  rules  have  been  recognized  in  a  number  of  our 
cases.  Thus,  in  Jidbinson  v.  Fitch^  26  Ohio  St.  659,  663,  it 
was  said :  "  A  chattel  mortgage  in  the  usual  form  conveys  to 
the  mortgagee  the  property  mortgaged,  and  he  thereby  be- 
comes the  general  owner  of  it,  and  in  the  absence  of  a  reserva- 
tion of  the  right  of  possession  in  the  mortgagor,  he  is  entitled 
to  the  immediate  possession  of  it.  If  there  is  such  a  reserva- 
tion in  favor  of  the  mortgagor,  such  resei-vation  only  affects 
the  possession  according  to  the  terms  of  the  reservation,  the 
title  to  the  property  remaining,  in  the  meantime,  in  the  mort- 
gagee, who  becomes  entitled  to  the  immediate  possession  on 
breach  of  the  condition."     Gilmoeb,  J. 

But  this  is  not  inconsistent  with  the  existence  of  an  equity 
in  the  mortgagor,  notwithstanding  a  breach  in  the  condition  of 
the  mortgage.  This  is  well  illustrated  in  the  instructive  case 
of  Carty  v.  FenstemaJcer^  14  Ohio  St.  457.  It  appeared  in 
that  case  that  Carty  caused  personal  property  in  possession  of 
Alspach  to  be  seized  on  an  attachment  as  the  goods  of  Als- 
pach.  There  was,  at  the  time,  a  chattel  mortgage  upon  the 
property  in  favor  of  Fenstemaker,  executed  by  Alspach,  and 
the  condition  therein  was  then  broken,  so  that  the  mortgage 
had  become  absolute.  Fenstemaker  obtained  possession  of  the 
property  from  the  officer  by  replevin,  and  thereupon  took  from 
Alspach  an  assignment  of  all  liis  intei^cst  in  the  projxjrty  that 
might  remain  after  satisfying  the  mortgage  debt.  Carty  hav- 
ing subsequently  obtained  judgment  against  Alspach,  in  the 
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action  wherein  the  attachment  was  issued,  brought  suit  against 
Fenstemaker  to  reach  that  portion  of  the  proceeds  of  a  sale  of 
the  property  which  might  remain  after  satisfying  the  mortgage 
debt.  The  court  held,  that  while  the  officer  was  not  entitled, 
under  the  provisions  of  the  statute  relating  to  attachments,  to 
retain  possession  of  the  property  as  against  such  mortgagee, 
yet  that,  notwithstanding  the  condition  of  the  mortgage  was 
tlicn  broken,  a  lien  was  secured  by  the  levy  of  the  attachment, 
in  favor  of  Carty,  upon  any  balance  that  might  remain  after 
satisfying  the  moitgago  debt ;  that  this  lien  was  superior  to  the 
rights  of  Fenstemaker  under  his  assignment  from  Alspach  sub- 
sequently made  ;  and,  further,  that  the  lien  thus  isecurcd  by  the 
attachment  might  be  enforced  by  Carty  in  an  action  against 
Fenstemaker.    See,  also,  Morgan  v.  Spangler^  20  Ohio  St.  38. 

Nor  is  the  general  rule  of  law,  as  to  the  rights  of  the  mort- 
gagee, inconsistent  with,  but  it  is  subordinate  to,  another  well 
settled  rule  which  is  thus  expressed  in  Smith  v.  Parsons^  1 
Ohio,  236,  242 :  "  Contracts  must  bo  expounded  according  to 
the  laws  in  force  at  the  time  they  were  made  ;  and  the  parties 
are  as  mucli  bound  by  a  provision  contained  in  a  law,  as  if  that 
provision  liad  been  inserted  in,  and  formed  part  of,  the  con- 
tract." Burnet,  J.  And  see  Jewett  v.  Hallway^  34  Ohio  St. 
601,  607 ;  Bri7he  v.  Insurance  Co,,  96  U.  S.  627. 

If  the  statute  in  force  at  the  tune  of  the  execution  of  the 
mortgage  mider  consideration  in  Carty  v.  Femtemahery  had 
provided  that  an  officer  levying  an  attachment,  as  in  that  case, 
should  sell  the  property  on  the  attachment,  holding  possession 
in  the  meantime,  and  after  satisfying  the  mortgage  debt  out  of 
the  pi*oceedd  of  the  sale,  apply  the  balance,  so  far  as  needed  for 
the  purpose,  in  satisfaction  of  the  attachment,  no  serious  doubt 
can  be  entertained  that  the  act  would  have  been  valid.  It 
would  have  been  a  perfectly  lawful  mode  of  reaching  any  pos- 
sible interest  the  mortgagor  might  have  in  the  property,  with- 
out resorting  to  a  suit  against  the  mortgagee. 

The  mortgage  in  this  case  was  executed  on  April  2, 1874, 
and  according  to  the  principle  stated,  the  mortgagees  were 
liable  to  be  affected,  as  to  their  remedies  on  the  mortgage,  by 
the  provisions  of  our  statutes  then  in  force  relating  to  assign* 
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ments.  This  clearly  appears  from  Hanes  v.  Tiffany^  25  Ohio 
St.  549.  There  the  affidavit  on  the  mortgage  was  wholly  de- 
fective, so  that  the  mortgage  was  void  as  against  the  creditors 
of  the  mortgagor.  The  court  held  that  it  was  also  void  as 
against  an  assignee  for  the  benefit  of  creditor.  That  case  was 
not  decided  in  ignorance  of  the  general  rule  on  the  subject. 
As  to  the  claim  that  the  assignee  could  stand  in  no  better  con^ 
dition  than  the  assignor,  White,  J.,  distinctly  stated  that  "  the 
correctness  of  this  position  at  common  law  is  admitted."  And 
the  supreme  court  of  the  United  States  lias  repeatedly  held 
that  the  common  law  rule  is  applicable  under  the  bankrupt 
law.  Gibson  v.  Warden,  14  Wall.  244;  Stewart  v.  Piatt, 
101  U.  S.  731.  But  the  decision  in  Ilanes  v.  Tiffany,  approved 
in  KiUxncrne  v.  Fay,  29  Ohio  St.  264,  278,  is  a  clear  and  dis- 
tinct i-ecognition  of  the  principle  that  a  mortgagee  of  pereonal 
property  takes  his  mortgage  subject  to  the  provisions  of  our  as- 
signment laws  in  force  at  the  time,  and  that  under  those  laws 
the  assignee  stands  in  a  better  position  than  the  assignor. 

We  come  now  to  consider  the  condition  of  the  law  relating 
to  assignments  at  the  time  the  chattel  mortgage  in  question 
was  executed.  The  act  of  1859,  "  regiilating  the  mode  of  ad- 
ministering assignments  in  trust  for  the  benefit  of  creditors'' 
(56  Ohio  L.  231,  4  Curwen,  3352),  was  amended  in  various  par- 
ticulars (57  Ohio  L.  39,  117;  58  lb.  3, 105  ;  60  lb.  8  ;  69  lb. 
172 ;  71  lb.  28,  73 ;  73  lb.  146),  re-enacted  with  its  amend- 
ments in  1878  (75  Ohio  L.  936),  and  finally  incorporated  into 
the  Kevised  Statutes,  §§  6335-6358.  As  it  existed  m  1874  (1 
Swan  &  Cr.  709,  Swan  &  Sayler,  395),  at  the  time  the  mort- 
gage in  question  was  executed,  it  provided  a  comprehensive, 
though  by  no  means  perfect  mode  of  administering  assign- 
ments in  the  probate  coui*ts  for  the  benefit  of  creditors.  It  ex* 
tended  to  assignments  of  property  of  every  sort,  and  plainly 
included  the  right  of  a  mortgagor  of  chattels,  as  well  before 
as  after  condition  broken.  The  assignee  was  required  to  file 
the  deed  of  assignment  or  a  copy  thereof  with  the  probate 
judge,  and  to  give  bond  for  the  f aithf id  performance  of  his 
duty,  on  which  bond  any  person  injured  by  the  misconduct  or 
neglect  of  duty  of  the  assignee  might  bring  suit,  to  cause  an 
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inventory  and  appraisement  of  the  property  to  be  made 
under  oath,  and  returned  to  the  probate  court ;  to  file  in  the 
probate  court,  at  the  same  time,  a  schedule,  under  oath,  setting 
forth  all  the  debts  and  liabilities  of  the  assignor  within  the 
knowledge  of  the  assignee  ;  to  cause  notice  to  bo  given  in  some 
newspaper  of  general  circulation  in  the  county  of  his  appoint- 
ment as  assignee^  in  which  notice  he  shall  require  creditore  to 
present  their  claims ;  and,  under  the  orders  of  the  probate 
court,  to  convert  all  the  assets  into  money,  sell  the  real  and  per- 
sonal property,  either  for  cash  or  upon  such  other  terms  as  the 
probate  court  may  order,  and  make  return  of  such  sales  to  the 
probate  court. 

The  laws  then  in  force  further  provided  that  tlie  creditors 
should  present  their  claims  to  the  assignee  for  allowance  within 
six  months  after  publication  of  notice  of  his  appointment; 
that  "  the  probate  court  shall  order  the  payment  of  all  incum- 
brances and  liens  upon  any  of  the  property  sold,  or  rights  and 
credits  collected,  out  of  the  proceeds  thereof,  according  to  pri- 
ority ;'^  and  that  at  the  expiration  of  eight  months  from  the 
appointment,  "  a  dividend  shall  be  declared,  payable  out  of  the 
assets  of  the  assignor  applicable  to  the  payment  of  non-preferred 
claims." 

These  provisions  show  very  clearly  that  the  legislature  in- 
tended to  vest  in  the  probate  court  full  and  complete  jurisdic- 
tion over  the  whole  subject  of  assignments  of  this  character. 
True,  the  court  is  so  organized  as  to  render  it  impracticable 
that  it  should  exercise  jurisdiction  in  actions  for  money  against 
the  debtors  of  the  assignor.  It  is  also  true,  that  where  the 
real  estate  assigned  is  incumbered  with  liens,  the  assignee  inai/ 
file  a  petition  to  sell  the  same  in  the  court  of  common  plciis. 
This  provision  Wiis  made  because  of  the  complex  questions 
which  are  sometimes  presented  in  regard  to  liens  on  real  estate, 
embracing,  as  they  do,  questions  as  to  liens  by  mortgage  and 
judgment,  liens  by  execution  foreign  and  domestic,  vendor's 
liens,  mechanics'  liens,  liens  of  occupying  claimants,  and  others. 
But  even  questions  of  this  character  may  be  determined  in  the 
probate  court. 

The  express  exception  that  the  petition,  in  the  case  just 
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mentioned,  may  be  filed  in  the  court  jof  common  pleas,  aflEords 
additional  evidence  that  the  legislature  intended  that  in  all 
other  respects  the  jurisdiction  of  the  probate  court,  in  the 
administration  of  the  trust,  should  be  exclusive,  though  not 
final,  for  there  is  the  right  to  appeal  or  prosecute  error.  Hence, 
as  the  equitable  interest  of  the  mortgagor  passed  with  posses- 
sion of  the  property  to  the  assignee,  complete  jurisdiction  as 
to  that  interest  was  vested  in  the  pi-obate  court,  when  the 
assignee  took  the  proper  steps  and  obtained  the  proper  orders 
in  that  court.  The  only  way  in  which  that  court  could  deal 
T^-ith  that  interest  was  to  order  a  sale  of  tJie  property  free  of 
all  claims,  the  interast  of  the  mortgagees  being  transferred  to 
the  fund  arising  from  the  sale  by  the  assignee  ;  and  upon  full 
consideration  we  are  satisfied  that  is  the  proper  constniction  of 
the  statute,  and  that  an  assignee  is  not  placed,  by  the  law  in 
the  dangerous  j^osition  of  being  compelled  to  determine,  at  liis 
peril,  whether  or  not  he  should  obey  the  order  of  the  court. 
What  the  rights  of  the  parties  may  be  where  the  assignment 
is  made  to  prevent  the  mortgagee  from  taking  possession  of 
the  property,  and  for  the  mere  purpose  of  placing  it  in  the 
hands  of  an  assignee  selected  by  the  mortgagor  himself,  we 
need  not  determine. 

It  is  said,  however,  that  a  mortgagee,  after  condition  broken, 
has  no  lien  upon  the  property,  as  he  is  the  owner ^  and  hence 
that  the  statutory  provision  to  which  reference  has  been  made 
does  not  apj)ly.  That  the  mortgagee  is  the  owner  in  the  sense 
that  there  is  no  interest  in  the  mortgagor  remaining  after  con- 
dition broken,  wliicli  the  mortgagor,  his  creditor,  or  assignee, 
can  assert,  is  a  proposition  which  finds  little  support  elsewhere, 
and,  as  we  have  seen,  none  in  Ohio.  Where  the  mortgage 
debt  equals  the  value  of  the  property,  the  remaining  equity  of 
the  mortgagor  may  be  of  no  real  value ;  but  where  the  debt  is 
small  and  the  value  of  the  property  great,  the  interest  of  the 
mortgagor  may  be  many  times  as  large  as  the  interest  of  the 
mortgagee,  though  the  latter  is  called  the  legal  title ;  and  find- 
ing that  the  assignee  has  authority  to  sell,  in  every  such  case^ 
when  authorized  by  the  probate  court  to  do  so,  even  in  oppo- 
sition to  the  will  of  the  mortgagee,  the  rights  of  the  latter  can 
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only  be  protected  by  hoHing  that  they  are  embraced  by  the 
phrase  in  our  assignment  law,  "  incumbrances  and  liens ;"  and 
such  we  are  clear  is  the  proper  constniction  of  the  statute. 

I  am  aware  that  it  is  expressly  provided  that  a  purchaser  of 
real  estate,  under  the  assignment  laws,  shall  take  "  the  title  free 
from  all  liens  on  the  same  for  all  debts  due  by  the  assignor." 
From  the  absence  of  any  such  provision  as  to  personal  property, 
it  is  supposed  the  same  rule  does  not  apply  in  the  case  of  a  sale  of 
chattels.  But  this  is  clearly  an  erroneous  view.  The  provision 
follows  that  clause  of  the  statute  which  requires  that  "  deeds  shaU 
bo  made  to  the  purchasers,"  a  form  which  is  not  required  where 
the  assignee  sells  chattels.  It  would  be  unreasonable  to  say, 
looking  at  the  various  previsions  of  our  statutes  on  the  sub- 
ject, that  the  legislature  intended  that  the  rule,  ca/oeat  emptor^ 
should  apply  in  its  largest  sense  to  purchasers  at  a  sale  by  an 
assignee,  where  the  property  M'as  pereonal,  but  that  they 
should  take  the  property,  if  real  estate,  discharged  of  all  liens. 
A  fair  construction  of  the  statutes  require  us  to  say  there  is 
not  one  rule  as  to  lands  and  another  as  to  chattels ;  and  that  in 
Ohio,  under  the  circumstances  here  disclosed,  "the  maxim, 
ca/oeat  emptor^  does  not  apply  to  the  case  of  a  sale  by  assignees 
for  the  benefit  of  creditors  "  (Burrill  on  Assignments,  3d  ed. 
§  416 ;  2  Hovenden  on  Frauds,  35 ;  Adams  v.  Hximes^  9  Watts, 
305),  whatever  the  character  of  the  property  may  be. 

Dwyer  v.  Garlough^  31  Ohio  St.  158,  is  not  inconsistent 
with  the  conclusion  at  which  we  have  arrived.  There  a  mort- 
gage of  real  estate  had  been  executed  by  husband  and  wife, 
but  there  was  no  provision  in  the  statute  authorizing  the  wife 
to  be  made  a  party  in  the  probate  court  in  any  proceeding  on 
the  part  of  the  assignee  to  sell  the  premises.  As  complete 
relief  could  not  be  granted  to  the  mortgagee  in  the  probate 
court,  it  was  held  that  he  might  bring  suit  on  the  mortgage  in 
the  court  of  common  pleas,  notwithstanding  the  assignment. 

The  statute  contains  no  express  provision  for  notice  to  the 
mortgagee  of  the  proceedings  to  sell.  Notice  in  some  form 
ivas  essential.  Bay  v.  Noraeioorthy^  23  Wall.  128.  Whether 
this  requirement  is  satisfied  by  the  public  notice  given,  we 
need  not  determine.    The  facts  set  forth  in  the  statement  (A 
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the  case  tend  to  show  not  only  notice  to  the  defendants  in 
eiTor,  but  consent  on  their  part  that  Lindemann  slioiild  dispose 
of  the  property  as  assignee.  The  proceedings  of  the  probate 
court  .are  not  set  forth  at  large  in  the  record.  Moreover,  the 
jurisdiction  of  that  court  having  been  properly  invoked,  its 
ordei's,  however  irregular,  cannot  be  questioned  in  this  collat- 
eral way.     Shroyer  v.  Richmond^  16  Ohio  St.  455. 

Of  conree,  the  act  regulating  assignments  does  not  under- 
take to  invest  the  assignee  with  property  which  did  not  l>e]ong 
to  the  assignor ;  nor  is  the  interest  of  a  mortgagee  any  less 
now  than  it  was  before  the  assignment  law  was  passed.  But 
the  interest  of  an  insolvent  debtor  as  mortgagor  of  chattels,  in 
possession,  is  as  large  now  as  it  was  before  the  passage  of  that 
act;  and  it  is  clear  that  whatever  that  interest  may  be,  it 
passes,  as  we  have  said,  by  the  assignment.  We  place  this  case 
distinctly  on  the  ground,  that  under  provisions  of  our  statutes 
in  relation  to  assignments,  in  force  when  the  mortgage  to 
Ingham  &  Brothers  was  given,  and  •which  statutes  remained 
in  force  during  the  pendency  of  the  proceedings  in  the  pro- 
bate court,  Jacobi  &  Schoculc,  the  mortgagors  in  possession, 
though  the  condition  of  the  mortgage  was  broken,  could  make 
an  assignment  of  the  chattlsls  mortgaged  to  an  assignee  for  the 
benefit  of  creditors ;  and  that  when  the  assignment  was  tiled  in 
the  probate  court,  and  the  proper  orders  were  obtained  from 
that  court,  it  was  the  duty  of  the  assignee  to  sell  the  property, 
notwithstanding  any  objections  of  the  mortgagees,  their  inter- 
est therein  being  transferred  to  the  fund  arising  from  the  sale, 
and  the  rights  of  the  mortgagees  and  the  creditors  must  be 
worked  out  in  the  proceeding  in  the  probate  court.  Whether, 
in  a  case  like  this,  where  the  fund  is  insuifieent  to  satisfy  the 
mortgage  debt,  any  of  the  costs  and  expenses  of  administering 
the  trust  can  be  taken  from  such  fund,  and  what  the  rights  of 
the  mortgagees  may  be  \vith  respect  to  the  moneys  realized 
from  the  sale  and  ordered  to  be  distributed,  are  questions 
which  we  are  not  called  upon  to  determine.  Nor  have  we  con- 
sidered what  the  rights  of  the  parties  may  be  where  the  mort- 
gagee is  in  possession  at  the  time  of  the  assignment. 

Judgment  reversed. 
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This  case  was  decided  while  Gilmobe,  C.  J.,  was  a  member 
of  the  court. 

White,  J.  I  dissent  from  the  judgment  in  this  case.  In 
my  opinion  the  mortgagees  were  entitled,  on  demand,  to  the 
possession  of  the  mortgaged  property. 

The  act  regulating  the  mode  of  administering  assignments 
does  not  undertake  to  invest  the  assignee  with  property  which 
did  not  belong  to  the  assignor.  The  act  does  not  enlarge  the 
power  of  the  assignor  over  property  beyond  what  it  was  before 
tlie  act  was  passed,  but  merely  prescribes  the  mode  in  which 
the  property  assigned  is  to  be  administered  for  the  benefit  of 
creditors.  That  the  assignee  only  has  the  right  of  possession 
to  the  "property,  money,  rights  or  credits  belonging  to  the  as- 
signor at  the  time  of  the  assignment "  is  apparent  from  section 
2  of  the  act.  True,  it  was  held  in  Haiies  v.  Tiffany^  25  Ohio 
St.  549,  that  a  mortgage  void  as  to  creditors  is  also  void  as 
against  the  assignee  for  the  benefit  of  creditors.  This  was  on 
the  ground  that  as  between  a  mortgagee  claiming  under  a  mort- 
gage void  as  to  creditors,  and  an  assignee  for  the  benefit  of 
creditors,  the  property  was  to  be  regarded  as  belonging  to  the 
assignor  at  the  time  of  the  assignment.  It  is  said  in  that  case 
that  the  rights  of  creditors  may  be  as  effectually  asserted  through 
the  assignee  as  they  could  be  by  judgment  and  execution  in 
case  there  had  been  no  assignment.  But  it  is  plain  that  as 
against  the  levy  of  a  creditor,  a  mortgagee  claiming  under  a 
valid  prior  mortgage,  is  entitled  to  the  possession  of  the  mort- 
gaged property.  The  effect  of  the  present  ruling  is,  that  the 
assignee  for  the  benefit  of  creditors  acquires  greater  rights  as 
against  the  mortgagee  than  were  possessed  by  the  assignor  or 
could  be  acquired  by  the  creditors.  The  statute,  in  my  judg- 
ment, warrants  no  such  conclusion. 

The  mortgagee  is,  of  course,  liable  to  account  to  the  assignor 
for  the  surplus,  if  any,  after  the  payment  of  the  debt  secured 
by  the  mortgage ;  but  that  liability  does  not  affect  his  right  to 
recover  the  property  under  his  mortgage.  This  is  the  rule  in 
assignments  in  bankruptcy,  and,  also,  where  administration  is 
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granted  on  tlie  estate  of  the  mortgagor,  and  I  can  see  no  reason 
for  giving  to  our  assignment  act  a  broader  operation. 

The  assignee  stands  in  no  better  position,  as  against  the  mort- 
gagee who  has  the  ri^ht  to  the  possession  of  the  mortgaged 
property,  than  he  does  as  against  a  mortgagee  who  has  posses- 
sion in  fact.  The  effect  of  the  decision,  therefore,  would  seem 
to  be  to  declare,  that  an  assignee  of  the  mortgagor  may  recover 
the  possession  of  the  mortgaged  property  from  a  mortgagee  in 
possession,  without  the  payment  of  the  debt  the  mortgage  was 
given  to  secure. 

The  foregoing  being,  in  my  opinion,  the  only  material  quefr» 
tion,  I  express  no  opinion  upon  other  matters  discussed. 


COLLIEE  V.   GeIMESET  ET  AL. 

A  testator  by  his  will  gave  to  his  widow  the  use  of  certain  real  estate  dur^ 
ing  widowhood,  aud  provided,  that  when  she  ceased  to  be  his  widow 
•'the  profits  and  benefits"  of  the  land  should  be  equally  divided  be- 
tween his  children  and  a  grandson.  He  then  directed  that  when  hi^ 
son  Samuel  should  arrive  at  the  age  of  twenty-one  years,  the  land 
should  be  sold,  provided  his  wife's  widowhood  should  have  ceased 
before  that  time,  and  directed  the  proceeds  of  the  sale  to  be  divided, 
to  two  of  his  sons  and  his  grandson  two  shares  each,  and  to  the  rest  of 
his  children  one  share  each.  He  appointed  executors  "to  act  and  see 
the  accomplishment  of  "  his  will,  according  to  its  true  intent  and  mean- 
ing.   RM: 

1.  That  by  the  terms  "  profits  and  benefits  **  the  testator  did  not  intend  to 

devise  the  fee. 

2.  That  the  direction  to  sell  the  land  was  not  contingent  upon  the  termina- 

tion of  the  estate  of  the  widow  before  Samuel  became  of  age;  but  that 
the  direction  to  sell  was  imperative,  and  that  the  time  of  the  sale  was 
to  be  after  Samuel  became  of  age,  and  after  the  widow's  estate 
ceased. 

8.  That  under  the  direction  to  sell,  the  land  is  to  be  regarded,  for  the  pur- 
poses of  distribution,  as  converted  Into  money;  and  that  the  children 
and  grandchildren  took,  at  the  death  of  the  testator,  a  vested  interest 
in  the  proceeds  of  the  sale. 

4.  The  duty  of  making  the  sale  and  dividing  the  proceeds  Is  imposed  by 
the  will  on  the  executors,  and  as  one  of  them  declined  to  qualify;  the 
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duty  of  executing  the  trust  devolved,  under  the  statute,  upon  the 
other. 

5.  The  grandson  having  died,  his  i)ersonal  representative,  in  an  action  to 
enforce  the  trust,  ought  to  be  made  a  party. 

Appeal,  reserved  in  the  District  Conrt  of  Columbiana 
county. 

The  plaintiiT,  Maria  Collier,  is  the  half  sister,  on  the  part  of 
her  mother,  of  Oris  M.  Painter,  deceased,  and  as  such  is  the 
sole  distribiitoc  of  his  personal  estate.  The  object  of  the  peti- 
tion is  to  enforce  a  trust  alleged  to  arise  under  the  fourth  iteui  of 
the  will  of  Samuel  Painter,  deceased. 

The  following  is  a  copy  of  the  will : 

"  Whereas,  I,  Samuel  Painter,  of  PeiTy  township,  in  the 
County  of  Columbiana,  and  State  of  Oliio,  being  of  a  sound 
and  disposing  mind  and  memory,  do  make  this  my  will,  Jiearhj 
revoking  all  other  will  or  wills  h^artnfr/re  by  me  made,  this 
ondy  to  be  and  remain  my  last  will  and  teatimoney  in  manner, 
as  follows : 

"  1st.  I  direct  my  funeral  expenses  arid  and  all  my  just 
depts  to  be  paid. 

"  2d.  I  bequeath  to  my  two  sons  and  grandson,  nameley, 
Seth  Painter,  Samuel  Painter,  and  Oris  M.  Painter,  a  certain 
tract  of  land,  being  and  lying  in  Vanwart  County,  in  the  State 
of  Ohio,  containing  three  hundred  and  thirty  two  acres  and 
seventy  six  hundredths,  wich  land  I  hold  by  patent  from  under 
the  hand  of  Martin  Van  Buren,  president  of  the  United  States, 
dated  twenty-first  day  of  August,  eighteen  hundred  and  thirty 
eeven,  to  them  and  their  halrs^  for  ever  to  be  equeley  divided 
between  them,  one  hundred  and  eleven  acres  eAch. 

**  3d.  I  bequeath  to  my  tliree  daughters,  narrdey^  I»uise 
Thomson,  wife  of  John  Thomson,  Lucinda  Grimesey,  wife  of 
John  Grimesey,  and  Lydia  Ann  Painter,  a  certain  Xx^jf^toi  land 
lying  in  Goshen  township,  Mahoing  County,  State  of  Oluo, 
containing  thirty-two  acres,  to  be  eqiceley  devided  between  them 
according  to  value. 

"  4th.  I  will  and  bequeath  to  my  wife  Mary,  the  hold  and 
socUd  use  of  all  my  reail  estate  not  hea/rtqfore  hequeth^  so  long 
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as  she  remains  my  widow,  and  at  the  time  she  seseth  to  be  my 
imddoiOj  the  prof  ets  and  benefits  of  the  above  said  read  estate 
ahall  be  equeley  devided  between  my  six  Children  and  my 
grandson  Oris  Painter,  sliare  and  share  alike. 

"I  direct  that  when  my  sou  Samuel  Painter  shall  arive  at 
the  age  of  twenty-one  years,  that  the  above  mention  real  es- 
tate shall  be  soald^  (provided  that  my  wife's  widdow-hood  shall 
have  secth  bofoi'e  that  time,)  and  to  be  devided  between  them 
as  follows :  Seth,  Samuel  and  Oris  two  shares  each,  and  th3, 
rest  of  my  children  one  share  each. 

"  And  lasUei/,  I  constitute,  noma^iate^  and  apoirU  my  son 
Seth  Painter,  and  my  son-in-law  John  Grimesey,  my  executors, 
to  act  and  see  tlie  accomplishment  of  this,  my  last  will  and  tes- 
timoney^  acording  to  the  true  jntent  and  rneening  thereof. 
In  witness  thereof ^  I  hearunto  set  my  hand  and  aeail  this 
thirty-first  day  of  August,  in  the  year  one  thousand  eight  hun- 
dred andybwr^y  eight." 

•  The  testator  at  the  date  of  his  will  was  in  the  60th  year  of 
his  age,  and  he  died  July  29,  1851.  His  will  was  duly  ad- 
mitted to  probate  in  the  same  year,  and  letters  testamentary 
were  granted  to  John  Grimesey — the  other  executor  named, 
Seth  Painter,  declining  to  accept  the  trust.  The  widow  elected 
to  take  under  the  will.  At  the  date  of  the  w^ill  she  was  fifty- 
live  years  of  age ;  and  the  testator's  son,  Samuel,  was,  at  that 
time,  in  the  9th  year  of  his  age. 

The  widow's  estate  detennined  on  May  18,  1874,  by  her 
death.  The  testator  left  six  children  surviving  him,  and  his 
grandson,  Oris  M.  Painter,  who  was  a  son  of  a  deceased  son 
of  the  testator.  Oris  died  September  17,  1864,  intestate,  and 
without  issue,  leaving  the  plaintiff  his  half-sister,  as  before 
stated. 

The  petition  states  that  all  of  the  legatees  named  in  the 
fourth  item  of  the  will,  except  Oris,  "  conveyed  away  tlieir 
interests  in  said  premises,  under  said  will,  by  deeds  in  fee,  and 
that  the  defendant,  John  Pow,  holds  said  interests,  and  is  now 
in  the  possession  of  the  same." 

The  petition  also  avers,  '^  that  said  real  estate  was  devised 
to  be  sold  by  said  will,  and  the  proceeds  to  be  divided  among 
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the  legatees,  and  thereby  became  personal  property,  and  that, 
on  the  death  of  said  Oris  M.  Painter,  all  his  personal  estate 
descended  to  plaiHtiff  as  his  sister  of  the  half  blood,  including: 
his  interest  of  one-fifth  in  tlie  real  estate  aforesaid,  and  that 
she,  the  plaintiff,  is  the  owner  of  all  said  Oiis  M.  Painter's 
interest  in  said  lands." 

The  plaintiff  prays,  in  substance,  for  the  sale  of  the  prem- 
ises by  the  executor,  and  for  general  relief. 

John  Grimesey,  the  acting  executor,  and  John  Pow,  are. 
made  defendants. 

In  the  court  of  common  pleas  the  case  was  heard  on  petition, 
answer  and  reply,  and  a  decree  was  rendered  for  the  plaintiff. 

On  appeal,  the  defendants  on  leave  withdrew  their  answer, 
and  eacli  filed  a  demurrer  to  ^the  petition  on  the  groimd  that 
there  was  a  defect  of  parties,  and  also  on  the  ground  that  the 
facts  stated  did  not  constitute  a  cause  of  ax^tion. 

On  the  motion  of  the  defendants  the  cause  was  reserved  for 
decision  by  this  court. 

Clarice  c&  Mc  Vicker^  for  plaintiff : 

By  the  words  "  profits  and  benefits,"  the  testator  did  not 
create  or  give  a  fee.  3  Washb.  on  Real  Prop.  450,  3  ed. ;  Beed 
V.  Bced^  9  Mass.  372;  Blanchard  v.  Brooks^  12  Pick.  63; 
Earle  v.  Grim,  1  Johns.  Ch.  499 ;  6  Johns.  Ch.  70. 

Land  directed  in  wills  or  other  instruments  to  be  sold  and 
converted  into  money,  and  money  directed  to  be  invested  or 
employed  in  the  purchase  of  land,  are  considered  as  that  species 
of  property  into  which  they  are  directed  to  be  converted.  2 
Story  Eq.  §§  790,  791,  792,  2  cd. ;  Craig  v.  Leslie,  3  Wheat. 
563 ;  1  Vesey  Jr.  320 ;  Ferguson  v.  Stewarts  Executors,  14 
Ohio,  140 ;  Collier  v.  Collier's  Executors,  3  Ohio  St.  369 ; 
Bicherj  Y.Johnson,  30  Ohio  St.  293 ;  2  Ves.  Jr.  271 ;  4  Johns. 
Ch.  136. 

There  is  an  imperative  trust  in  this  case.  Adams  Eq.  121, 
285-298 ;  Paul  v.  Compton,  8  Yes.  Jr.  378 ;  2  Ves.  Jr.  335  ; 
1  Ves.  Jr.  475 ;  Hill  on  Tnistees,  72. 

Kennett  cfe  Arnbler^  for  defendants : 

.While  we  admit  the  genei-al  doctrine  of  equitable  conversion 
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of  land  into  money,  where  there  is  an  imperative  trust  to  sell, 
&C.,  we  deny  that  there  is  in  this  case  an  imperative  tnist.  1 
Sngden  on  Powers,  3  Am.  ed.  199. 

The  nse  of  the  words  "profits  and  benefits"  created  a  fee. 
2  Eedf .  on  Wills,  711 ;  4  Kent,  536, 4  ed. ;  9  Mass.  374 ;  Black- 
lum  V.  Brooksj  12  Pick.  47 ;  Patterson  v.  ElliSy  11  Wend. 
298 ;  2  Washb.  on  Real  Prop.  752. 

The  court  must  do  more  than  find  that  the  language  used  by 
the  testator  is  capable  of  two  different  readings,  one  of  which 
will  warrant  the  belief  that  he  intended  this  land  to  be  con- 
verted into  money  if  Samnel  arrived  at  21  before  the  widow's 
estate  terminated,  and  the  other  of  which  wiU  not.  In  1864, 
when  Orris  M.  Painter  died,  this  was  land,  as  a  matter  of  fact, 
and  its  actual  condition  cannot  be  changed  in  equity  by  any  in- 
ference, argument,  or  doubtful  language;  but  if  it  is  to  be 
changed,  it  must  be  done  by  something  equally  as  certain  as  its 
then  condition.  1  Story  Eq.  §  64;  17  Ohio  St.  20;  2  Story 
Eq.  §  1214;  Tiffany  &  Bullard  on  Tnists,  &c.  77. 

As  to  construction  of  wills,  see  Jarman's  12th  Rule ;  13  Ohio 
St.  Ill;  25  Ohio  St.  477. 

WnrrE,  J.  The  main  controversy  depends  npon  the  con- 
struction of  the  fourth  item  of  the  will.  The  question  is 
whether  the  sale  of  the  lands  therein  provided  for,  is  directed 
to  be  made  on  the  arrival  of  Samnel  at  the  age  of  twenty-one 
years,  amd  after  tlie  termination  of  the  estate  of  the  widow ; 
or,  whether  the  direction  to  sell  is  made  contingent  on  the 
\^idow's  estate  terminating  before  Samuel's  arriving  at  age.  The 
claim  of  the  defendants  is  that  the  power  of  sale  is  thus  con- 
tingent ;  and,  hence,  that  as  Samuel  became  of  age  before  the 
determination  of  the  estate  of  the  widow,  the  provision  direct- 
ing a  sale  and  the  division  of  the  proceeds  ceased,  on  his  arriv- 
ing at  age,  to  be  operative.  They  further  claim  that  on  the 
determination  of  the  estate  of  the  widow,  the  fee  of  the  land 
passed  to  the  children  and  gi'andson  of  the  testator,  nnder  the 
devise  of  the  "  profits  and  benefits  "  of  the  real  estate.  We 
do  not  question  that  a  devise  of  the  rents  and  profits,  or  of  tho 
^'profits  and  benefits"  of  lands,  without  qualification  or  limit- 
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ation,  will  impliedly  cany  the  fee.  But  in  order  to  determine 
whether  there  is  such  qualification  or  limitation,  we  must  look 
into  the  whole  will,  with  the  view  of  ascertaining  the  sense  in 
which  the  terms  were  used  by  the  testator ;  and  when  such 
sense  is  ascertained  to  give  it  the  effect  intended.  Such  terms 
cannot  be  held  to  carry  the  fee  when  it  appears  from  other 
parts  of  the  will  that  the  fee  is  otherwise  disposed  of. 

Whether  the  fee  is  otherwise  disposed  of,  in  the  present  case, 
dej^ends  upon  the  clause  in  item  four,  already  referred  to, 
directing  the  land  tCv  be  sold. 

The  clause  not  only  directs  a  sale,  but  it  makes  a  disposition 
of  the  proceeds  of  the  sale.  It  provides  that  Uie  proceeds  of 
the  sale  shall  be  divided  between  the  children  and  the  grand- 
child as  follows :  To  Seth,  Samuel,  and  Oris,  two  shares  each, 
and  to  the  rest  of  the  children  one  share  each.  According  to 
the  claim  of  the  defendants,  the  bequests  of  two  shares  eadi  to 
Seth,  Samuel,  and  Oris  are  made  contingent  upon  the  estate  of 
the  widow  terminating  hefore  Samuel  became  of  age.  If  her 
estate  ceased  a  day  before  he  became  of  age,  the  land  was  to 
be  sold,  and  Seth,  Samuel,  and  Oris  were  each  to  have  two 
shares  of  the  proceeds.  Bat  if  the  widow's  estate  should  cease 
a  day  after  Samuel  became  of  age,  there  was  to  be  no  sale,  and 
these  bequests  were  not  to  take  effect. 

That  such  was  not  the  intention  of  the  testator  seems  to  us 
to  be  clear.  The  object  of  the  testator  in  postponing  the  sale 
until  his  wife's  widowhood  should  cease,  was,  it  seems  to  us,  to 
preserve  to  her,  during  her  widowhood,  tlie  use  of  the  land ; 
and  that  the  following  is  the  true  reading  of  the  clause:  "I 
direct  that  when  my  son  Saumel  Painter  shall  aiTive  at  the  age 
of  twenty-one  ycai's,  that  the  above-mentioned  real  estate  shall 
be  sold,  provided  that  my  wife's  widowhood  shall  have  ceased 
before  that  time,"  that  is,  before  the  making  of  such  sale. 

The  provision  in  the  preceding  clause,  directing  "  the  profits 
and  benefits "  of  the  land  to  be  divided  equally  between  his 
children  and  grandson,  is  not  without  effect  upon  the  construc- 
tion we  give  to  the  subsequent  clause.  That  provision  was  in- 
tended to  dispose  of  the  use  or  annual  rents  and  profits  of  the 
land  for  the  period  that  might  intervene  between  the  termina- 
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tion  of  the  widow's  estate  and  the  sale,  wliether  her  estate 
ceased  before  or  after  Samuel  became  of  age. 

The  direction  to  sell  the  land  is  imperative,  and,  it  seems  to 
US,  the  duty  of  making  the  sale  is  imposed  on  the  executors. 
There  is  no  discretion  vested  in  them  whether  the  lands  shall 
be  sold  or  not.  TJie  direction  is  that  the  real  estate  shall  be 
sold,  and  the  proceeds  of  the  sale  divided  among  the  persons 
designated. 

The  bequest  is  of  money,  the  proceeds  of  the  sale  of  the 
land,  and  not  of  the  land.  The  beneficiaries  under  the  wiU 
take  the  property  with  the  character  impressed  upon  it  by  the 
testator.  In  the  present  case  they  take  it  as  money,  and  in  the 
character  of  pecuniary  legatees ;  and  the  fact  that  Oris  died  be- 
fore the  time  arrived  for  making  the  sale  did  not  change  the 
nature  of  the  bequest.  His  interest  became  vested  at  the  tak- 
ing effect  of  the  will,  and,  on  his  death,  his  right  passed  to  his 
personal  representatives.  Reading  v.  Blackwell^  Baldw.  C. 
Ct.  166 ;  Rinehart  v.  Ilarr  13071^8  Fx'rs,  Id.  177. 

Tliat  the  testator  intended  tliat  the  sale  of  the  land  and  di- 
vision of  the  proceeds  should  be  made  by  the  executors,  is 
sho\ni,  we  think,  by  tlie  language  used  in  the  last  clause  of  the 
will.  He  appoints  liis  son,  Scth  Painter,  and  his  son-in-law, 
John  Grimese}',  liis  executoi's,  and  directs  tliem  "  to  act  and  see 
the  accomplislmient  of  this  my  last  will  and  testament,  accord- 
ing to  the  trae  intent  and  meaning  thereof."  It  seems  to  us 
the  testator  could  not  liave  intended  to  devolve  the  making  of 
the  sale  and  distribution  of  the  proceeds  upon  his  heirs ;  but 
that  he  regarded  this  as  a  matter  to  bo  accomplished  by  his 
executore. 

As  one  of  the  executors  refused  to  act,  the  duty  of  execut- 
ing the  trust  devolved,  under  the  statute,  upon  the  other  exec- 
utor.    S.  &  C.  Stat.  1629,  §  65. 

The  remaining  question  is,  whether  there  is  a  defect  of  par- 
ties. As  the  interest  vested  in  Oi-is  is  to  be  regarded  as  per- 
sonal estate,  his  personal  representative  ought  to  be  made 
a  party.  He  died  intestate ;  hence,  if  there  has  not  been,  there 
ought  to  be  an  administrator  appointed  of  his  estate,  so  that^ 
to  the  extent  tliat  may  be  necessary,  the  money  belonging  to 
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hifi  estate  may  be  applied  to  the  purposes  of  administn^ 
tion. 

The  interests  acquired  under  the  will  by  the  other  legatees 
having  been,  by  them,  vested  in  John  Fow,  he  is  the  proper 
party  to  represent  such  interests. 

If  the  property  in  question  could  be  considered  as  land  de- 
vised to  Oris,  it  would  have  descended  from  him  as  ancestral 
property  to  those  who  were  of  the  blood  of  the  testator  from 
whom  the  estate  came.  But  as  it  must  be  regarded  as  of  the 
personal  estate  of  Oris,  while  the  heirs  may  have  been  prop- 
er, we  are  not  prepared  to  say  that  they  are  necessary  parties. 

The  demurrer  on  the  ground  that  the  petition  does  not  show 
a  cause  of  action  is  overruled  ;  and  as  to  the  ground  of  there 
being  a  defect  of  parties  it  is  sustained. 


Daves  v.  Cincinnatl 

In  an  action  under  section  620  of  the  Municipal  Code  (66  Ohio  L.  254),  to 
enforce  an  assessment  for  the  construction  of  a  sewer,  it  is  error,  where 
the  proper  defense  is  made,  to  render  a  personal  judgment  against  one 
in  possession  of  the  property  assessed,  but  having  no  other  interest 
therein  than  as  lessee  for  a  term  of  ten  years;  he  is  not  an  " owner" 
within  the  meaning  of  that  section;  and  it  will  make  no  difference,  in 
such  action,  that  the  lease  provides  for  the  payment  by  the  lessee  of 
aU  assessments  upon  the  property. 

Eeror  to  the  District  Court  of  Hamilton  County. 

On  February  1,  1862,  George  H.  Pendleton,  Elliott  H. 
Pendleton,  Martha  L.  Dandridge,  and  Anna  0.  Schech,  being 
the  owners  in  fee  of  certain  premises,  situated  on  Court  street 
and  Gilbert  avenue,  in  the  city  of  Cincinnati,  executed  a  lease 
for  the  same  to  Samuel  Davis,  Jr.,  for  the  term  of  ten  years, 
at  a  rent  of  $600  a  year,  payable  quarterly,  and  placed  him  in 
possession.  It  was  stipulated  in  the  lease  that  Davis  should 
pay  all  taxes,  charges  and  assessments  of  every  kind,  which 
were  or  thereafter  should  be  assessed,  taxed,  charged  and  levied 
on  the  premises  or  any  part  thereof,  or  which  should  in  any 
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manner  depend  upon  or  grow  out  of  the  said  lease,  during  the 
term  therein  granted.  At  the  expiration  of  the  term,  Febru- 
ary 1,  1872,  Davis  continued  in  possession  of  the  premises, 
holding  over  under  a  verbal  agreement  with  the  owners  in  fee 
to  give  him  another  term  of  ten  years  upon  the  same  terms 
and  conditions  as  those  contained  in  the  written  lease.  He 
remained  in  possession  until  judgment  was  rendered  in  this 
case,  as  hereinafter  mentioned,  and  for  aught  that  appears  is 
still  in  possession. 

On  May  8, 1872,  proceedings  were  commenced  in  the  com- 
mon council  of  the  city  of  Cincinnati,  with  a  view  to  the  con- 
struction of  sewere  in  certain  streets,  among  others  in  that  part 
of  Court  street  upon  vUeh  the  property  in  question  abuts. 
That  sewer  was  constructed  by  J.  B.  II.  Nolte,  under  a  con- 
tract with  the  city  made  Januaiy  26, 1874,  and  an  assessment 
by  the  fi-ontage,  amounting  to  $739.82,  was,  on  June  12, 1874, 
levied  on  the  property  in  question. 

The  assessment  not  having  been  paid,  the  city,  suing  for 
Nolte,  brought  suit  in  the  court  of  conamon  pleas,  on  Feb- 
ruary 2,  1875,  against  Davis  and  the  owners  of  the  fee,  to 
recover  the  same,  asking  in  the  petition  a  personal  judgment 
against  them  and  an  order  for  the  sale  of  the  premises.  Davis 
denied  that  he  was  the  owner  of  the  premises,  and  claimed  that 
he  was  not  liable  to  a  personal  judgment.  Tlte  cause  was  sub- 
mitted to  the  court,  and  on  request  the  facts  and  conclusions 
of  law  were  fonnd.  The  facts  so  found  were  substantially, 
as  above  set  forth,  and  judgment  was  rendered  agjiinst  Davis 
for  $840.21,  the  amount  of  the  assessment,  penalty  and 
interest,  and  the  property  assessed  was  ordered  to  be  sold  to 
satisfy  the  amount  so  found  to  be  due.  The  court  further 
found  that  the  owners  in  fee  were  not  liable  to  a  personal  judg- 
ment. On  eri'or,  prosecuted  by  Davis,  the  district  court 
affirmed  the  judgment,  and  this  petition  in  error  was  filed  by 
him  to  reverse  the  judgment  of  affirmance. 

jE  a.  Ferguson^  for  plaintiff  in  en*or : 
Davis  is  not  jx^rsonally  liable  for  the  assessment.    Boers  v. 
Barrett,  2  Superior  Ct.  67 ;  Lore  v.  Iloward,  G  E,  I.  116 ; 
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Cro88  V.  Railroad,  10  Gray,  293;   8  Ohio,  106;   2  Swan's 
Tenn.  364;  Municipal  Code  of  1860,  §  541. 

McChiffey,  Morrill  <&  Strurik,  for  tlie  city,  and  Paxton  & 
Warrington^  and  F,  K,  Pendleton^  for  the  owners  in  fee  : 

Davis  is  personally  liable,  and  the  judgment  against  him 
was  properly  rendered.  BlecJcer  v.  Ballon^  3  Wend.  262 ; 
Mayor  v.  Cuahman,  10  Johns.  96;  Oswald  v.  Gilfert,  11 
Johns.  443 ;  Sharp  v.  Elmore^  19  Wis.  424 ;  Sharp  v.  Spier^ 
4  Hill,  N.  Y.  76 ;  Astor  v.  Miller,  2  Paige,  ()^  ;  Salisbury  v. 
IIal€y  12  Pick.  416  ;  Holsam  v.  AbraniSj  2  Duer,  435 ;  Gar^ 
ner  v.  Hannah,  6  Duer,  262 ;  Kearny  v.  Post,  1  Sandf.  105 ; 
Post  V.  Kearny,  2  Comst.  394 ;  Buffalo  v.  Z^  Courteulx,  15 
N.  Y.  451 ;  Bradbury  v.  TFrij^A^,  Doug.  624 ;  6^i&^  v.  Cooper^ 
Cai-th.  125 ;  Taylor's  L.  &  T.  15, 16,  39. 

Okey,  J.  The  single  question  is  whether  Davis  was  liable 
to  a  personal  judgment  for  the  assessment.  The  chapter  on 
sewers  in  tlie  municipal  code  (66  Ohio  L.  149,  §§  612,  614), 
provided,  among  other  modes  for  assessing  the  cost  and  ex- 
pense of  constructing  main  and  local  sewers,  tliat  it  might  be 
done  according  to  frontage. 

Section  629  of  the  same  chapter  was  as  follows :  "  All  assess- 
ments made  under  the  provisions  of  this  cliapter  shall  be  a  lien 
on  the  lots  or  lands  assessed.  They  shall  be  transferable,  and 
may  be  collected  against  the  owner  pei-sonally,  or  by  enforce- 
ment of  the  lien  upon  the  property  subject  thereto." 

The  "  owner  "  referred  to  in  section  626  must,  as  a  general 
rule,  be  one  having  a  freehold  estate  in  the  premises  asssssed. 
Perhaps  exceptions  to  the  rule  exist.  See  Rev.  Stats.  §§  2733, 
4181.  The  term  "  owner  "  does  not,  as  a  general  rule,  include 
the  holders  of  chattels  real.  The  assessment  is  on  land,  and  it 
is  an  owner  of  land  who  is  liable  to  the  personal  judgment. 
We  are  clear  that  the  term  "  owner  '*  does  not  include  one 
having  no  other  interest  than  as  lessee  for  a  term  of  ten  years. 
Any  other  construction  would  lead  to  absurd  consequences.  A 
tenant  holding  for  a  month  might  be  personally  bound  for  per- 
manent pubUc  improvements  of  the  most  expensive  character. 
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Where  a  party  is  personally  liable  for  an  assessment,  his  lia- 
bility is  precisely  commensurate  with  the  lien  upon  the  prop- 
erty. The  only  express  exception  to  the  rule  that  such  party 
must  be  the  owner  of  the  fee,  is  found  in  section  541  of  the 
municipal  code,  which,  as  amended  in  1870  (G7  Oliio  L.  80), 
is  as  follows :  "  Where  a  special  assessment  is  made  on  real 
estate  subject  to  a  life  estate,  such  assessment  shall  be  payable 
by  the  tenant  for  life ;  but  upon  applicatioTi  by  said  life  tenant 
to  a  court  of  proper  jurisdiction,  by  action  against  the  o\vners 
of  the  estate  in  fee,  such  court  may  apportion  the  cost  of  said 
assessment  between  said  tenant  for  life  and  owner  in  fee,  in 
proportion  to  the  relative  value  of  said  improvement  to  their 
estates  respectively,  to  be  ascertained  and  determined  by  said 
court  on  principles  of  equity.'^  Other  exceptions  to  the  rule 
may  exist,  as  already  indicjited. 

But  it  is  urged  that  here  was  a  lease  in  which  Davis  ex- 
pressly bound  himself  to  pay  all  assessments,  and  that  this 
lease  had  been  renewed,  so  that  it  was  in  full  force  when  the 
improvement  was  projected,  and  when  the  assessment  became 
a  lien  upon  the  property ;  and  that,  in  order  to  prevent  circuity 
of  action,  a  suit  may  be  maintained  by  the  city  directly  against 
Davis.  But  the  hability  to  a  personal  judgment  for  an  assess- 
ment of  this  character  is  statutory ;  sucli  liability  is  confined  to 
the  owner  of  the  property,  and  Davis,  as  we  have  seen,  is  not 
such  owner. 

We  express  no  opinion  upon  the  question  whether,  by  force 
of  the  parol  agreement  between  the  o\vnere  oi  the  fee  and 
Davis,  the  liability  of  the  latter  to  pay  assessments  did  or  did 
not  continue  after  Febraary  1, 1872.  But  assuming  that  it  con- 
tinued to  be,  in  all  i-espects,  the  same  that  it  had  been  during 
the  preceding  ten  years,  still  the  agreement  between  the  parties 
cannot  be  considered  in  this  statutory  action.  Whatever  liabil- 
ity from  Davis  to  the  owners  of  the  fee  may  exist,  is  a  matter 
entirely  between  themselves,  and  with  which  the  city  and  Nolto 
Lave  no  concern. 

The  judgment  against  Davis  will  be  reversed,  and  the  order 
of  sale  will  bo  aflSnned. 

Judgment  accordingly. 
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Bradley  et  al.  v.  Baudeb. 

1.  Bj  the  provisions  of  the  act  of  May  11,  1878  (75  0.  L.  436)  an  owner, 

residing  in  Ohio,  of  shares  of  stock  in  a  foreign  corporation,  is  required 
to  list  tJie  same  for  taxation,  notwithstanding  the  capital  of  the  corpo- 
ration is  taxed  in  the  State  where  the  corporation  is  lociUed. 

2.  The  provisions  of  said  act  subjecting  such  shares  of  stock  so  o\^ned  to 

taxation  in  this  State,  are  not  in  conflict  with  the  constitution. 

Appeal.  Reserved  in  the  District  Comt  of  Cuyahoga  county. 

This  action  was  brought  to  enjoin  the  auditor  of  the  county 
of  Cuyahoga  from  placing  upon  the  duplicate  for  taxation,  in 
pursuance  of  a  dii'ection  from  the  Board  of  Equalization  of  the 
city  of  Cleveland,  investments  in  the  capital  stock  of  corpora- 
tions created  in  other  States,  owned  by  the  plaintiffs,  residents 
of  this  State. 

The  coi'i>orations  were  railroad,  mining,  manufacturing  and 
express  companies,  and  each  derived  its  franchises  wholly  from 
the  State  where  it  was  located. 

The  petition  avers  that  their  capital  stock  is  all  invested  in 
real  estate  and  other  fixed  property,  situated  in  other  States, 
where  the  same  is  annually  listed  and  taxed,  and  whcrc  their 
entire  business  is  transacted,  and  that  no  part  of  either  is 
within  this  State,  or  subject  to  its  jurisdiction. 

The  defendant  demurred  to  tlie  petition  for  want  of  suflScient 
facts  to  constitute  a  cause  of  action. 

On  appeal  to  the  district  court,  a  preliminary  injunction  was 
granted,  and  on  plaintiffs'  motion  the  cause  was  reserved  for 
decision  by  this  court. 

li.  P.  liannei/,  for  plaintiffs  : 

1.  No  word  in  the  constitution  or  laws  expressly  defines  such 
interests  as  the  subjects  of  taxation.  If  they  are  covered  at 
all,  it  is  only  by  general  language,  which  it  is  completely  set- 
tled must  be  restrained  by  construction  to  persons  and  things 
within  the  territorial  limits  of  the  State.    Steamboat  Ohio  v. 


Digitized  by  VjOOQ IC 


JANUARY  TERM,  1880. 


Bradley  o.  Bander. 


&unt,  10  Ohio  St.  582 ;  Booth  v.  Hubbard,  8  Ohio  Hz.  243 ; 
Stetson  V.  Bamk,  2  Ohio  St.  174 ;  Woodward  v.  Rail/road,  10 
Ohio  St.  122 ;  JfiMer  v.  -Ew^,  27  Me.  509 ;  Famum  v.  Blaokr 
$tone,  1  Siimn.  46. 

2.  The  Jdm»  of  taxation  in  this  State  is  property  alone,  and 
property  within  the  jurisdiction  of  the  State.  The  residence 
of  the  owner  is  wholly  immaterial.  Exchange  Bank  v,  Hines, 
3  Oliio  St.  1 ;  City  of  ZaneaviUe  v.  Richards,  5  Ohio  St.  589  ; 
Carrier  v.  Gordon,  21  Ohio  St.  606 ;  People  ex  rel.  Hoyt  v. 
Cam'ra  of  Taxes,  23  K  Y.  224. 

3.  To  tax  property  situated  in  other  States,  and  there 
rightfully  subjected  to  taxation,  is  double  taxation,  and  subjects 
the  same  owner  to  a  burden  of  taxation  twice  as  large  as  that 
imposed  upon  property  differently  situated — and  is  a  positive 
violation  of  the  principle  of  equality  ordained  by  the  constitu- 
tion.    See  authorities  above  cited. 

4.  The  statute  itself  defines  "investments"  in  the  stock 
of  corporations  2&  personal  property  (not  debts  or  choses  in  ac- 
tion), from  which  no  deductions  can  be  made.  Its  actual  sitiis 
— the  place  where  the  investment  is  made  and  remains — i&  the 
place  of  its  rightful  taxation,  and  if  beyond  our  territorial  lim- 
its cannot  be  legally  taxed  here.  Story  on  Conflict  of  Laws, 
§  383 ;  Railroad  Co.  v.  Wheder,  1  Bl.  286;  Banky.  Earl,  13 
Pet.  612;  Tappan  v.  Bank,  19  Wall.  ^9Q\  Railroad  Co.  v. 
Cary,  28  Ohio  St.  211. 

5.  It  stands  admitted  by  the  pleadings  that  all  the  assets 
and  property  of  these  coi-porations  consist  of  real  estate  and 
fixed  property  in  the  States  incorporating  them,  and  that  the 
entire  capital  of  each  is  invested  therein ;  that  upon  all  this 
property  (and  in  one  of  the  States  tlie  entire  mai'ket  value  of 
the  stock  and  franchises  in  addition),  taxes  are  regularly  levied 
and  paid  where  it  is  situated.  Under  such  circumstances  there 
is  no  "  value  in  money  "  to  the  shares  of  stock  outside  of  the 
property  in  which  they  are  invested.  That  property  being 
taxed  "  in  the  name  of  the  company  " — the  trustee  of  the 
shareholders — ^the  "shares  of  the  capital  stock"  in  the 
hands  of  the  shareholders  is  expressly  exempted  from  further 
taxation  by  section  13  of  the  act   of  1878  (56  O,  L.  175), 
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It  is  now  completely  settled  that  "  the  power  of  taxation  of  a 
State  is  limited  to  persons,  property,  and  business  within  her 
jurisdiction ;"  and  that  "  all  taxation  must  relate  to  one  of  these 
subjects."  Railroad  Co.  v.  Pennsylvania^  15  Wall.  800 ;  3 
Wall.  598;  18  Wall.  229;  Tajppan  v.  BanTc,  19  Wall.  499. 
The  first  and  the  last  of  these  subjects  may  be  laid  out  of  the 
present  case — ^the  firet  because  such  taxation  is  absolutely  pro- 
hibited in  this  State,  and  the  last,  because  it  is  conceded  that 
no  business  is  done  in  the  State.  And  thus,  the  whole  matter 
is  reduced  to  the  single  question  whether  investments  in  real 
and  fixed  property  in  another  State,  held  by  a  coi^poration  there, 
and  constituting  its  capital  stock,  and  there  paying  full  taxes 
according  to  its  value — are  again  subject  to  taxation  in  this 
State.  If  such  property  were  held  by  the  natural  persons  who 
compose  the  corporation,  either  by  legal  or  equitable  title,  uo 
one  would  pretend  that  it  could  be,  although  the  owners  con- 
tinued to  reside  in  this  State. 

No  single  reason  upon  which  taxation  lias  been  supposed  to 
be  foimded,  would  justify  such  an  imposition.  It  would  receive 
no  protection  from  our  laws,  and  would  owe  nothing  for  any 
protection.  And  yet,  while  the  property  remains  exactly  the 
same  in  nature  and  kind,  and  the  respective  interests  of  the 
proprietors  in  it  the  same,  because  the  State  in  which  it  is  situ- 
ated, the  better  to  enable  the  proprietors  to  use  and  improve 
it,  sees  lit  to  confer  upon  them  corporate  unity  and  perpetual 
succession,  and  thereby  more  completely  localizing  both  prop- 
erty and  proprietors,  and  justly  entitling  itself  to  impose  taxes 
upon  it  all  for  the  franchises  conferred  and  protection  afforded 
— it  is  claimed  that  this  very  process  brings  it  all,  and  its  whole 
value,  into  Ohio  for  the  purpose  of  imposing  another  tax  upon 
it  here.  When  gross  absurdity,  instead  of  the  "  perfection  of 
human  reason,"  comes  to  be  the  foundation  of  jurisprudence, 
such  a  proposition  may  be  maintained,  and  never  before.  Me- 
chanics' Bank  v.  Railroad^  13  N.  Y.  627 ;  Railroad  v.  Schuy- 
ler,  17  N.  Y.  595 ;  MaKby  v.  Railroad,  62  Penn.  St.  140. 

•  Marvin,  Laird  <&  Cadwell,  for  defendant : 
I.  We  assume,  that  under  the  act  of  1859,  S.  &  0.  §  1439, 
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residents  of  Ohio  owning  stoclc  in  foreign  corporations,  were 
rightfully  called  npon  to  return  those  stocks  for  taxation ;  and 
we  arrive  at  this  conclnsion  from  the  decision  of  this  court  in 
Warthington  v.  Sebastian,  25  Ohio  St.  1.  The  act  of  1878 
(75  Ohio  L.  438),  under  which  this  action  was  brouglit,  does 
not  take  the  case  out  of  the  ruling  of  the  court  in  Worthing- 
ton  V.  Sebastian, 

II.  As  to  double  taxation,  see  Farrington  v.  Tennessee^  95 
TJ.  S.  68G--7 ;  Ourran  v.  Arkansas,  15  How.  304 ;  Gordon  v. 
Appeal  Tax  Courts  3  How.  133 ;  People  v.  Commissioners^  4 
Wall.  244 ;  Van  Allen  v.  Assessors,  3  Wall.  573 ;  Queen  v. 
Amatid,  9  Ad.  &  E.  N.  8.  806;  Bank  Tax  Cases,  2  Wall. 
200 ;  Angell  &  A.  on  Coq3.  §§  556,  557 ;  Union  Bank  v.  State, 
9  Yerg.  (Tenn.)  490 ;  IfcCuUoch  v.  Maryland,  4  Wheat.  316 ; 
Wood  V,  Dummer,  3  Mass.  308 ;  Bradley  v.  People,  4t  Wall. 
459 ;  Queen  v.  Arnaicd,  supra  /  National  Bank  v.  Commxm- 
wealth,  9  Wall.  853 ;  State  v.  Brannin,  3  Zab.  (N.  J.)  484. 

From  these  authorities  we  learn  that  these  shares  have  no 
actual  situs,  and  hence  fasten  themselves  to  the  situs  of  their 
owners. 

That  these  shares,  belonging  to  residents  of  Ohio,  cannot  be 
taxed  by  another  State.     See  15  Wall.  300. 

Yet,  that  a  State  may  tax  both  the  property  of  a  corporation 
and  the  shares  held  in  such  corporations  by  residents  of  this 
State  (95  U.  S.  supra),  and  that  this  is  not  double  taxation. 
Again,  these  stocks  or  shares  have  many  of  the  inherent  prop- 
erties of  chattel  property;  the  owner,  without  consulting  the 
company  or  any  member  thereof,  may  pledge  them  ad  collateral 
security  (  Van  Blascom  v.  Broadway  Bank,  37  N.  Y.  540 ; 
Markham  v.  Javdon,  41  N.  Y.  235-258),  may  sell  them — 
may  dispose  of  them  by  will.  Dying  intestate  they  pass  to  the 
administrator  rather  than  the  heir,  and  by  him  may  be  sold  to 
pay  debts.  They  are  subject  to  levy  and  execution.  Herman 
on  Ex.  §  362.  The  property  owned  by  a  corporation  may  be 
real  estate,  yet  the  stockholder  owns  no  part  of  it,  and  his  shares 
are  transferable  without  any  of  the  formalities  attending  the 
tonsfer  of  real  estate.  Exp,  Union  Bank  of  Mam/ihester,  12 
Eq.  Cases,  357,  and  cases  there  cited ;  Williams  on  Personal 
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Property,  4:  Am.  ed.  6 ;  18  Am.  L.  Reg.  1,  and  cases  there 
cited. 

Gromrm  &  Griawold^  also  for  defendants,  as  opposed  to  the 
proposition : 

That  shares  of  stock  in  foreign  corporations  owned  by  citi- 
zens of  Ohio  are  not  property  within  the  meaning  of  the  Con- 
stitution of  the  State,  but  simply  evidence  of  title  to  property 
situate  in  foreign  jurisdictions,  cited  Minot  v.  Ra/il/road  Co.,  18 
Wall.  206  ;  KirtUmd  v.  Eotchhias,  42  Conn,  438. 

BoTNTOX,  J. — The  sole  question  arising  upon  the  demnrrer 
to  the  petition,  is  whether  the  shares  of  stock  in  corporations 
created  in  other  States,  which  shares  are  owned  by  persons  re- 
siding here,  are  taxable  under  our  constitution  and  laws, 
where  the  capital  stock  of  the  corporation  is  invested  in  real 
and  fixed  property  situated  in  the  State  in  which  the  corpora- 
tion exists,  and  where  by  the  laws  of  such  State  the  same  is 
required  to  be  listed  for  taxation. 

The  claim  of  the  learned  counsel  for  the  plaintife  is,  that 
the  right,  in  such  case,  to  levy  and  collect  a  tax  upon  the 
shares  of  stock  of  such  owner,  finds  no  warrant  either  in  the 
constitution  or  the  statute. 

The  constitutional  power  to  tax  shares  of  stock  in  foreign 
companies,  owned  by  residents  of  Ohio,  was  directly  in- 
volved in  Worthington  v.  Sebastian,  25  Ohio  St.  1,  where  it 
was  held,  that  the  duty  imposed  by  the  statute  to  tax  such 
shares  was  neither  in  violation  of  the  constitution  of  the  State, 
nor  of  the  United  States. 

The  question  arose  under  the  act  of  1859  (2  S.  &  C.  1438) ; 
but  the  provisions  of  that  act,  in  respect  to  property  made 
subject  to  taxation,  were  substantially  the  same  as  those  of  the 
act  of  1878,  under  which  the  right  in  the  present  case  is 
asserted  to  tax  the  shares  of  the  plaintiffs  in  foreign  compa- 
nies. 

The  two  acts  being  the  same  as  respects  the  property  subject 
to  taxation,  it  follows  that  if  that  case  was  correctly  deter- 
mined, it  is  decisive  of  the  present.    A  careful  examination  of 
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the  grounds  on  which  it  rests,  satisfies  us  that  tlie  same  was 
correctly  decided. 

No  provision  of  the  constitution  is  more  explicit  in  its  terms, 
or  less  open  to  construction,  than  that  relating  to  the  subject 
of  taxation.  With  few  exceptions,  in  which  a  discretion  is 
left  to  the  legislature  to  impose  a  tax  or  not,  the  constitution 
imperatively  enjoins  the  passage  of  laws  taxing  by  a  uniform 
nile  "  all  moneys,  credits,  investments  in  stocks,  joint  stock 
companies,  or  otherwise  ;  and  also  all  real  and  personal  prop- 
erty, according  to  its  true  value  in  money."     Article  12,  §  2. 

To  carry  this  provision  into  effect,  it  was  provided  by  the 
act  of  1878,  and  now  by  the  Revised  Statutes,  that  "  all  property, 
whether  real  or  personal,  in  this  state,  and  whether  belonging 
to  individuals  or  corporations ;  and  all  moneys,  credits,  invest- 
ments in  bonds,  stocks  or  otherwise,  of  persons  residing  in  this 
state,  shall  be  subject  to  taxation,  except  only  such  as  may  be 
expressly  exempted  therefrom." 

Thus,  both  the  constitution  and  the  statute  expressly  desig- 
nate "investments  in  stocks  "  as  one  of  the  subjects  of  taxation, 
without  any  restriction  or  limitation  as  to  the  place  or  state 
where  such  "  stocks  "  may  be  authorized  or  issued.  And  that 
the  meaning  of  the  term  should  admit  of  no  doubt,  it  was 
declared  "  to  include  all  moneys  invested  in  the  capital  or  stock 
of  any  association,  corporation,  joint  stock  company,  or  other 
company,  the  capital  or  stock  of  which  is  or  may  be  divided 
into  shares,  which  are  transferable  by  eack  owner,  without  the 
consent  of  the  other  partners  or  stockholders,  for  the  taxation 
of  which  no. special  provision  is  made  by  law,  held  by  persons 
residing  in  this  state;  either  for  themselves  or  others." 

It  was,  moreover,  provided  by  the  1st  section  of  said  act, 
defining  the  property  subject  to  taxation,  that  the  term  "  per- 
sonal property  "  should,  inter  aHa,  be  held  "  to  mean  and  in- 
clude every  share,  portion  or  interest  in  the  capital  stock  of  a 
corporation  ;"  and  by  section  13  of  the  act  relating  to  the  list- 
ing of  property,  it  was  further  declared,  that  property  of 
every  description,  moneys  and  credits,  investments  in  bonds, 
stocks,  joint  stock  companies,  or  otlierwise,  shall  be  listed  in 
the  name  of  the  person  who  was  the  owner  thereof  on  the  day 
^VOL.  XXXVI.— 3 
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preceding  tlie  second  Monday  of  April,  in  each  year,"  pro- 
viding that  "  no  pei'son  should  be  required  to  list  for  taxation 
any  sliare  or  sliares  of  the  capital  stock  of  any  company,  the 
capital  stock  of  which  is  taxed  in  the  name  of  such  company." 

In  view  of  these  provisions,  it  is  perfectly  obvious  that 
shares  of  stock  in  corporations,  wherever  located,  owned  by 
our  citizens,  are  subject  to  taxation,  except  in  cases  falling 
within  the  operation  of  the  proviso  of  section  13,  unless  the 
statute  is  open  to  constitutional  objection.  The  proviso  to 
the  13th  section,  exempting  from  taxation  any  share  or  sho.res 
of  stock  in  any  company,  the  capitd  stock  of  which  is  taxed 
in  the  name  of  the  comjDany,  is  a  substitute  for  the  same  pro- 
vision found  in  the  first  clause  of  section  59,  of  the  act  of  1859. 
It  had,  in  that  aet,  as  in  the  act  of  1878,  no  reference  to  shares 
of  stock  in  foreign  companies.  It  is  only  where  the  Ciipital 
stock  of  the  company  is  required  to  be  taxed  in  Ohio,  that  the 
right  to  such  cxemj^tion  obtains.  The  purpose  of  the  proviso 
was  to  exempt  from  taxation  the  shares  of  stock  in  coi'pora- 
tions,  where  the  state  had  exercised  the  right  to  tax  the  capital 
stock  in  the  name  of  the  company.  No  such  tax  could  be  im- 
posed upon  the  property  of  foreign  companies  not  situate 
within  the  state.  The  capital  of  the  corporation  is  the  prop- 
erty of  the  corporation,  and  it  can  only  be  taxed  in  the  State 
where  the  property  is  located.  It  is  very  clearly  settled,  that 
the  right  of  taxatif^n  is  limited  to  persons,  property  and  busi- 
ness within  the  jurisdiction  of  the  State  where  the  right  is 
attempted  to  be  exercised.  SaUroad  Compomy  v.  Pennsyl- 
vania^ 15  "Wall.  300.  But  investments  in  stocks  in  foreign 
companies,  owned  by  residents  here,  being  property  within  the 
state,  are  not  only  made  subject  to  taxation  by  the  constitu- 
tion, but,  as  we  have  seen,  their  taxation  is  expressly  required 
by  the  statute. 

But  it  is  said,  that  because  the  capital  of  the  company  is  in- 
vested in  real  and  lixed  property  in  the  state  where  the  cor- 
poration is  located,  and  in  which  state,  taxes  upon  the  same  are 
regularly  levied  and  paid,  a  tax  here  upon  the  shares  of  stock 
of  those  residing  hei'e,  is  a  tax  upon  the  same  property,  and 
therefore  results  in  double  taxation. 
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The  argnment  is :  that  the  capital  of  the  corporation  is  in- 
Tested  in  property  which  is  taxed  in  the  name  of  the  corpora- 
tion, and  that  the  shares  in  the  capital  stock,  when  owned  by 
individuals^  ojly  represent  proportions  in  the  ownership  of 
such  property,  and  hence,  to  tax  the  shares  is  another  mode  of 
taxing  the  property  of  the  corporation,  and  that  a  tax  upon 
both,  although  the  tax  upon  one  is  imposed  by  another  state, 
violates  the  ntle  or  principle  of  equality  established  by  the 
constitution.  This  argument,  however  plausible  it  seems,  has* 
never  met  with  favor  from  the  courts.  Double  taxation,  in  a 
legal  sense,  does  not  exist,  unless  the  double  tax  is  levied  upon 
the  same  property  witliin  the  same  jurisdiction.  Here  the 
property  owned  by  the  plaintiffs  is  not  only  not  the  same  as 
that  owned  by  the  corporation,  but  its  aitits,  so  far  as  shares  of 
stock  are  capable  of  one,  is  in  a  different  state. 

The  capital  of  a  corporation,  whatever  invested  in,  and  the 
individual  shares  of  stock,  are  distinct  species  of  property. 
Farrington  v.  Tennessee^  95  U.  S.  679.  The  owner  of  a  share 
of  stock  owns  no  part  of  the  capital  of  the  company.  Waison 
V.  SpraUey^  10  Exch.  236.  The  corporation  is  its  sole  owner, 
holding  the  same,  it  is  trae,  in  trust,  for  the  purposes  for  which 
the  corporation  was  created,  and  upon  its  winding  up,  for  the 
benefit  of  creditors  and  shareholders.  The  ownership  of  a 
share  of  stock,  so  far  as  the  property  of  the  corporation  is  con- 
cerned, is  but  the  ownership  of  the  right  to  participate,  from 
time  to  time,  in  the  net  profits  of  the  business,  and  upon  the 
dissolution  of  the  corporation  to  a  proportion  of  the  assets  after 
the  payment  of  the  corporate  debts.  It  is  personal  property, 
which,  upon  the  death  of  the  owner,  goes  to  his  administrator, 
although  the  entire  capital  of  the  corporation  may  coasist  of 
real  estate.  Tlie  owner  may  sell  or  dispose  of  his  stock  at 
pleasure,  and,  in  so  doing,  works  no  change  or  modification  in 
the  title  to  the  corporate  property.  From  this  it  would  seem 
to  result  necessarily,  that  its  sUvSj  ior  purposes  of  taxation,  when 
not  otherwise  provided  by  statute,  is  that  of  the  domicil  of  tlie 
owner.  That  shares  of  stock  may  be  separated  from  the  per- 
son of  the  owner,  by  statute,  and  given  a  sitnis  of  their  own,  was 
held  in  Taippcm  v.  Merchants  NcUional  Bcmh^  19  Wall  490. 
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B'll.  when  not  so  separated,  that  their  Sitiis  follows  and  adheres  to 
the  donilcil  of  the  owner,  is  Bni)ported  by  a  great  weight  of 
authority.  State  v.  Uranin,  3  Zab.  484;  Cltf/  of  Newarh  v. 
Assessor^  30  N.  J.  Law,  13 ;  Barrinjion  v.  County  Comers, 
16  Pick.  572;  Oliver  v.  Washhir/ton  Mills,  11  Allen,  2G8 ; 
Wlnte^ell  v.  County  of  Noriliampton^  49  Penn.  St.  526 ; 
Cooley  on. Taxation,  16  ;  BniTonghs  on  Taxation,  188. 

The  same  principle  governs  a  cliose  in  action  ;  for  purposes 
of  taxation,  its  sitiis  is  that  of  the  doniicil  of  the  owner,  al- 
thoiiglx  the  debt  is  secured  by  a  mortgage  upon  realty  in  an- 
other state,  and  by  agreement  of  the  parties  exj^reasly  made 
subject  to  its  laws.  Kirtland  v,  Hoti^Jikiss,  43  Conn.  426.  See 
same  case  in  100  XJ.  S.  491. 

The  constitutional  power  to  tax  shares  of  stock,  owned  by 
our  citizens  in  corporations  located  without  the  state,  does  not 
depend  on  whether  the  capital  of  the  corporation  is  or  is  not 
taxed  in  tlie  state  where  the  corporation  is  created.  The  power 
is  the  same,  whetlier  tlie  capital  of  the  corporation  is  tliero 
taxed  or  not ;  otherwise,  the  power  of  taxation  conferred  by  the 
constitution  would  bo  made  to  depend  upon  the  oj^eration  of 
laws  of  a  foreign  jurisdiction — a  proposition  so  obviously  ill 
founded  that  the  moment  it  is  stated  its  falsity  l>ecomes  appar- 
ent. 

In  D wight  v.  Mayor,  12  Allen,  316,  the  plaintiff,  the  owner 
of  shares  in  a  foreign  railroad  corporation,  sought  a  deduction 
from  the  tax  upon  his  stock,  by  reason  of  the  tax  on  the  projv 
erty  of  the  corporation  in  the  state  whei"c  the  same  was  located. 
The  right  to  such  deduction  was  denied,  the  court  remarking 
that  '^  shares  in  a  foreign  niilroad  corporation  held  by  citizens 
of  this  state  are  fully  taxed  herc,  and  no  deduction  is  made 
for  any  taxation  to  which  the  corporation  is  subject,  in  the 
states  where  they  are  located.  So  it  is  in  regard  to  shares  held 
by  our  citizens  in  banks,  insurance  companies,  and  other  mon- 
eyed corporations,  situated  in  other  states.  Such  shjires,  when 
held  by  our  citizens,  are  here  treated  as  so  much  personal  estate, 
following  the  person  of  the  owner,  and  taxable  at  their  full  value 
in  this  commonwealth,  regardless  of  what  may  be  the  foreign 
law  as  to  taxation  of  the  capital  or  any  part  of  it  elsewhere." 
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This  case  is  but  one  of  a  great  number  that  hold  the  same 
doctrine. 

The  demurrer  is  sustained,  the  injunction  vacated,  and  peti- 
tion dismissed. 


RiOHABDS  ET  AL.  V.  DoYLE  ET  AL. 

M.  and  J.  (the  latter  a  married  woman),  owners  in  remainder  of  a  certain 
lot,  join  in  a  covenant,  with  the  consent  of  R.,  the  life  tenant,  to  con- 
vey the  whole  estate  to  D.  for  a  consideration,  to  be  paid  on  condition 
that  the  vendors  would  grant  the  right  of  way  over  the  premises  to  a 
railroad  corporation.  The  right  of  way,  in  performance  of  the  condi- 
tion, having  been  granted,  and  D.  being  in  default  of  payment,  R.  J. 
and  the  personal  representative  of  M.,  who  was  then  dead,  commenced 
an  action  against  D.,  making  the  heirs  of  M.  and  the  husband  of  J. 
parties  defendants,  to  enforce  specific  performance  of  the  contract. 
Udd,  that  the  coverture  of  J.,  the  plaintiffs  being  able,  ready  and 
willing  to  convey  a  complete  title  to  D.  upon  the  payment  of  the  pur- 
chase-money, is  no  defense  to  the  action  for  speciflc  performance. 

Error  to  the  District  Court  of  FrankKn  county. 

Tlie  original  action  was  brought  by  plaintiflFs  in  error,  as 
vendors,  to  enforce  the  specific  performance  of  a  contract 
against  Samuel  Doyle,  tlie  piu*chaser. 

The  conti^act  was  in  w^riting,  of  which  the  following  is  a 
copy : 

"  This  indenture,  made  and  entered  into  this  12th  day  of 
Febi-uary,  A.  D.  1872,  between  Samuel  Doyle  of  the  fii-st  part, 
and  Margaret  Morgan  and  Sophia  Jones  of  the  second  part, 
witnesseth :  that  the  said  Samuel  Doyle  shall,  upon  the  condi- 
tions following,  purchase  of  the  said  parties  of  the  second  part 
the  whole  of  lot  number  ten  (10)  of  William  Phelan's  Moimt 
Pleasant  Addition  to  the  City  of  Columbus,  Ohio,  paying  for 
the  same  five  thousand  dollars,  one-third  in  hand  and  the  bal- 
ance in  three  equal  annual  payments :  Provided,  that  the  said 
parties  of  tlie  second  part  shall  first  sign  the  right  of  way  for 
the  Nortli  Columbus  Street  Railway  Company  through  said 
lot,  and  then  if  the  City  Council  after  such  action  shall  confirm 
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the  right  of  way  through  said  lot  and  on  Kerr  street,  then  the 
said  party  of  the  first  part  shall  be  held  and  firmly  bound  by 
these  presents ;  otherwise  they  shall  be  null  and  void. 

"The  last  payments  mentioned  above  are  to  bear  interest  at 
the  rate  of  eight  per  cent,  per  annum. 

".Samuel  Doyle, 
"Makgaret  Morgan,^ 
"  Mary  Richards, 
"  Sophia  Jones." 

At  the  date  of  the  contract  the  title  of  said  lot  No.  10  was 
in  Mary  Richards  for  life,  with  remainder  in  fee  in  Margaret 
Morgan  and  Sophia  Jones  as  tenants  in  common.  Sophia 
Jones  was  then  and  still  is  a  mamed  woman.  On  the  same 
day,  and  in  compliance  with  said  contract,  Mary  Richards, 
Margaret  Morgan  and  Sophia  Jones  conveyed  the  right  of  way 
through  said  lot  to  the  North  Columbus  Street  Railway  Com- 
pany, and  afterwards  the  city  council  of  Columbus  confirmed 
to  said  company  the  right  of  way. 

Samuel  Doyle,  who  was  the  chief  promoter  of  said  railway, 
and  owned  five  hundred  shares  of  the  capital  stock  of  said  com- 
pany— the  whole  number  of  shares  being  five  hundred  and 
seven — ^under  a  contract  with  the  company  for  the  construc- 
tion of  the  railway,  and  as  lessee  thereof  for  the  term  of  ten 
years,  took  possession  of  the  right  of  way  so  granted  over  said 
lot,  being  a  strip  oi)e  hundred  feet  in  width  and  embracing 
about  two-thirds  of  the  entire  lot,  constructed  the  railroad 
thereon,  and  continued  in  the  possession  thereof  until  the  com- 
mencement of  the  action. 

In  the  meantime  Margaret  Morgan  died,  leaving  Mary 
Morgan,  Jessie  Morgan  and  Henry  Morgan,  her  children  and 
only  heirs-at-law,  and  David  Roberts  was  appointed  adminis- 
trator of  her  estate. 

The  original  action  was  commenced  by  Mary  Rii^hards, 
Sophia  Jones  and  David  Roberts,  administrator  of  Margaret 
Morgan  against  Samuel  Doyle  and  the  heirs-at-law  of  Margaret 
Morgan.  After  the  commencement  of  the  action,  E.  A.  Jones, 
the  husband  of  Sophia,  was  made  a  party,  and  filed  his  answer 
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aflSrming  the  contract  and  action  of  liis  wife,  and  averring  his 
readiness  to  join  with  his  wife  in  the  execution  of  a  proper 
deed  of  conveyance ;  in  fact,  a  deed  to  Doyle,  duly  executed 
by  Sophia  Jones  and  her  husband,  was  brought  into  court  and 
deposited  with  the  clerk  to  be  deUvered  to  Doyle  upon  his 
compliance  with  the  tenns  of  said  contract. 

Doyle  resisted  a  decree  for  specific  perfoimance  of  the  con- 
tract, chiefly  on  the  ground  of  the  coverture  of  Sophia  Jones. 

Upon  this  state  of  facts,  the  court  of  common  pleas  dis- 
missed the  petition,  and  on  proceedings  in  error,  the  district 
court  aiBi*med  the  judgment  of  the  court  of  common  pleas. 

By  this  proceeding  the  plaintiflEs  seek  a  reversal  of  the  judg- 
ments below. 

C.  N.  Olds^  and  Ilarriaon  &  OldSy  for  plaintiffs  in  error : 
The  coverture  of  Mrs.  Jones  was  no  defense  to  the  action. 
WUletts  V.  Insurance  Co.^  45  N.  Y.  45 ;  LAmoreux  v. 
Govld,  3  Selden,  349 ;  Farley  \,  Palmer,  20  Ohio  St.  223 ; 
WorsaR  v.  Munn,  1  Selden,  229 ;  Seagera  v.  Burns,  4  Minn. 
141 ;  CIuLmherlin  v.  Robertson,  31  Iowa,  408 ;  Allien  v.  Berry- 
Mi,  27  Iowa,  534 ;  1  Cin.  Sup.  Ct.  101 ;  Pilcher  v.  Smith,  2 
Head.  208  ;  2  Cin.  Sup.  Ct.  402 ;  Van<ie  v.  Nogle,  70  Pa.  St. 
176  ;  Walker  v.  Coover,  65  Pa.  St.  430 ;  Fenndly  v.  Ander- 
son, 1  Irish  Ch.  706, 708 ;  Iloggart  v.  ScoU,  1  Russell  &  Mylne, 
293;  7  Paige  Ch.  77;  1  Story  Eq.  Jur.  §  777;  WiUon  v. 
Tappan,  6  Ohio,  172;  Brown  v.  Witter,  10  Oliio,  142;  2 
Younge  &  Collyer  C.  C.  54.  If  it  be  conceded  thiit  the  prom- 
ise of  Mrs.  Jones  was  void  because  of  her  coverture,  still  the 
other  two  vendors,  Mrs.  Eichards  and  Mi-s.  Morgan,  were  under 
no  disability,  and  their  promises  were  valid  and  binding  and 
a  consideration  for  the  promise  of  Doyle.  There  was  suflS- 
cient  mutuality  of  contract  between  them  and  Doyle.  Upon 
their  failure  to  perform,  Doyle  could  have  enforced  specific 
performance  against  them,  with  compensation  for  any  defect 
of  title,  or  he  could  have  recovered  damages  at  law.  If  they 
were  imable,  at  the  time  of  the  contract,  or  before  the  com- 
mencement of  this  action,  to  convey  a  complete  title  to  the 
land,  Doyle  knew  of  it,  but  he  did  not  retire  from  the  conti-act 
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or  offer  to  restore  what  he  had  received.  He  held  what  he 
had  got,  and  afterward  took  and  ha£  ever  since  held  posses- 
sion under  and  in  affirmance  of  the  contract.  He  could  not 
now  place  the  vendors  "  in  statu  qico "  if  he  would,  and  he 
wouldn't  if  he  could.  When  Mrs.  Jones  and  her  husband 
executed  their  deed  and  deposited  it  as  an  escrow  with  the 
derk,  then,  if  not  before,  Mrs.  Richards  and  the  administrator 
of  Mrs.  Morgan  were  enabled  to  make  a  complete  title  and 
to  fully  perfoim,  and  were  entitled  to  a  decree.  Doyle  cannot 
and  has  not  complained  of  the  joinder  of  Mrs.  Jones  in  the 
action,  because  it  cannot  prejudice  him,  and  he  is  estopped  by 
his  contract  from  making  such  an  objection. 

Lorenzo  English  and  J.  W.  Baldwin^  for  defendant  Doyle : 

I.  Such  a  contract  as  the  one  under  consideration,  entered 
into  by  a  mai'ried  woman,  cannot  be  enfoix«d  against  her  in 
equity;  she  cannot  be  compelled  to  perform  it  specifically. 
Upon  this  subject  the  general  rule  is,  that  feme  coverts  cannot 
bind  their  interest  in  lands,  except  in  the  precise  form  prescribed 
by  law.  Therefore  an  agreement  by  a  feme  covert,  even  with 
tlie  assent  of  Iter  husband^  for  the  sale  of  her  real  estate,  is 
void  and  cannot  be  enforced  in  chancery  against  her.  1  Hil- 
liard  on  Vendors,  56,  citing  Dunlap  v.  Mitchell^  10  Ohio,  117  ; 
Butler  V.  Buckingham^  5  Day,  492;  Clark  v.  Reins^  12 
Grattan,  98 ;  2  Uilliard  on  Vendore,  225  ;  Emery  v.  Wase^  8 
Vesey,  505 ;  Davis  v.  Jones^  4  Bos.  &  P.  267 ;  Martin  v. 
Mitchell,  2  Jac.  &  W.  413.  See  also  1  Roper  H.  &  W.  547 ; 
1  Bright,  191 ;  McCann  v.  Jones^  1  Rob.  256 ;  Evans  v. 
Kin</slerry,  2  Rand.  120 ;  Watts  v.  Kinney,  3  Leigh,  272 ; 
1  Sugden  V.  &  P.  268;  MitcJiell  v.  Dunlap,  10  Ohio,  117; 
10  Ohio,  305 ;  Martin  v.  Dwelly,  6  Wend.  9 ;  Butler  v. 
Buckingham,  5  Day,  492  ;  Bishop  on  Manied  Women,  421, 
422,  §  001 ;  52  Pa.  St.  400 ;  1  Disney,  128 ;  49  Miss.  307;  5 
Heiskell  (Tenn.)  26  ;  25  N.  J.  Eq.  390 ;  29  Ark.  650  ;  29  Ind. 
260  ;  15  Minn.  59. 

II.  This  contract  not  being  binding  upon  one  of  the 
plaintiffs,  Mrs.  Jones,  and  unenforceable  against  her,  is  not 
binding  upon,  and  cannot  be  enforced  against  Doyle  on  the 
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principle  of  law  that  a  contract  must  be  obligatory  upon  both 
parties  thereto,  or  it  will  bind  neither.  Chitty  on  Contracts, 
•  15,  16  ;  1  Hilliai-d  on  Vendors,  435 ;  Bodiiie  v.  Glading^  21 
Penn.  St.  50  ;  German  v.  Machin^  6  Paige,  288 ;  Benedkt  v. 
Lyneh^  1  Johns.  Cli.  373  ;  Boucher  v.  Van  BuaJcirh,  2  A.  K. 
Marshall,  346 ;  Flight  v.  BoUand,  4  Ross.  298  ;  2  Story  Eq. 
§  751,  note  ;  Stoutevhurgh  v.  Tompkins^  1  Stockt.  332.  See 
Chancellor's  decision  in  appendix  to  Hilliard  on  Vendore,  306 ; 
Armiger  v.  Clarke^  Buubury,  110 ;  Lamremon  v.  Butler ^  1 
Schoales&  L.  18;  1  Stockt.  832;  Fry  on  Specific  Perfonn- 
ance,  198,  §  286  :  2  Md.  Ch.  Dec.  401 ;  21  Pa.  St.  50. 

III.  Specific  performance  cannot  be  had  of  part  of  a  con- 
tract ;  and  when  one  of  the  several  plaintiffs  or  defendants, 
joint  coutractore,  is  not  bound  by  the  contract,  specific  per- 
formance cannot  be  decreed  pro  tanto  as  to  the  parties  and 
their  interests,  that  might  otherwise  be  bound  thereby.  The 
court  will  not  compel  specific  performance  of  a  contract,  unless 
it  can  execute  the  whole  contract.  Roffey  v.  ShaUcroas^  4 
Madd.  227;  DaUey  v.  Pullm,  3  Sim.  29;  Price  v.  ariffith, 

1  De  G.,  M.  &  G.  80 ;  Fry  on  Specific  Performance,  202,  329, 
§  536,  et  seq. ;  5  Ves.  846 ;  2  Johns.  Ch.  23 ;  1  Pet.  C.  C.  380 ; 

2  Wheat.  336. 

McIlvaine,  C.  J.  The  general  proposition,  that  courts  of 
equity  will  not  enforce  the  specific  perf oi-mance  of  an  executory 
contract  of  a  married  woman,  either  for  or  against  her,  may  be 
admitted.  The  genei-al  rule  undoubtedly  is,  that  the  obliga- 
tion of  a  contract  must  be  reciprocal  and  mutual  between  the 
parties  in  order  to  entitle  eitlier  to  a  decree  for  specific  per- 
formance against  the  other  party  ;  and  a  married  woman,  as  a 
general  rule,  not  having  capacity  to  bind  herself  to  the  per- 
formance of  an  executory  contract,  the  pai*ty  assuming  to  con- 
tract with  her,  is  not,  in  law  or  ill  equity,  obliged  to  perform 
such  contract  on  his  part. 

To  what  extent,  or  under  what  circumstances,  however,  per- 
formance or  part  performance  of  a  conti'act  by  a  feme  covert 
will  raise  sucli  an  equity  in  her  favor,  that  specific  performance 
will  be  decreed  to  her,  is  not  so  clearly  settled.    It  would  seem 
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safe,  however,  on  the  authorities,  to  say,  that  whea  SLferne  cov- 
erty  in  the  performance  of  her  contract,  has  so  changed  her 
condition  that  the  rescission  of  tiie  contract  would  not  place 
her  in  statu  quoy  and  the  other  contracting  party  is  tendered 
full  performance,  or  can  be  made  secure  in  the  benefits  of  his 
contract,  equity  will  not  allow  him  to  say  that  lie  is  not 
bound  to  perform  on  his  part. 

While  we  are  inclined  to  think,  that  upon  the  principle  here 
suggested,  the  plaintiffs  below  wei'e  entitled  to  a  decree  in  their 
favor,  there  is  another  view  of  the  case  which  clearly  shows 
that  the  courts  below  erred  in  refusing  to  grant  the  relief 
prayed  for.  Mrs.  Morgan,  one  of  the  contracting  parties,  most 
clearly  was  bound  to  Doyle  to  convey  to  him  the  whole  of  the 
premises  contracted  for,  upon  the  performance  of  the  con- 
ditions named  in  the  conti'act,  and  upon  failure  to  do  so,  would 
have  been  liable  for  damages  resulting  from  such  breach  of 
her  contract.  It  would  have  been  no  defense  for  her  or  her 
representatives  to  have  shown  that  the  title  to  the  whole  of  the 
lot  was  not  in  her,  but  that  a  part  interest  was  in  Mi-s.  Rich- 
ards, who  did  not  promise  to  convey,  and  that  another  intei'est 
was  in  Mrs.  Jones,  who  by  reason  of  her  coverture  was  not 
bound  by  her  conti-act  to  convey.  That  Mrs.  Morgan  could 
have  been  compelled  to  convey  to  the  extent  that  the  title  was 
in  her  or  under  her  control  is  not  a  matter  of  dispute,  and  for 
so  much  of  the  estate  as  she  was  unable  to  convey  or  procure 
to  be  conveyed  she  would  have  been  liable  to  make  compensa- 
tion. As  between  Mi's.  Morgan  and  Doyle,  the  purchaser,  the 
contract  did  not  lack  either  mutuality  or  consideration.  Ilence, 
when  it  was  shown  in  the  court  below  that  the  representative 
of  Mrs.  Morgan  was  able,  willing  and  ready  to  transfer  or  to 
have  others  transfer  to  the  purchaser  the  whole  estate  for 
which  he  had  contracted,  he  sliould  have  been  decreed  to  pay 
the  purchase-money.  That  Mrs.  Richards  and  Mrs.  Jones, 
with  her  husband,  were  demanding  the  same  relief,  did  not 
prejudice  the  purchaser.  His  right  was  to  have  the  title  for 
which  he  liad  contracted,  his  duty  was  to  pay  the  purchase- 
money.  All  the  parties  in  interest  were  before  the  court  and 
would  have  been  concluded  by  the  decree.    A  decree  for 
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specific  performance  against  the  purchaser  would  have  done 
ample  and  complete  justice.  The  denial  of  such  decree  left 
the  vendors  without  adequate  remedy. 

Judgments  of  the  district  court  and  of  the  common  pleas 
revei-sed,  and  decree  for  plaintifis. 


Bear  v.  Knowles. 


1.  In  proceedings  in  error,  under  the  civil  code,  to  reverse  a  judgment, 

the  court  must  disregard  any  error  or  defect  in  the  pleadings  or  pro- 
ceedings which  does  not  affect  the  substantial  rights  of  the  adverse 
parly. 

2.  The  refusal  of  a  court,  in  which  a  civil  action  is  pending,  to  sustain  a 

motion  to  separately  state  and  number  several  causes  of  action  which 
may  be  united  in  one  petition*  is  not  an  error  for  which  the  final  judg- 
ment will  be  reversed,  unless  it  appears  that  by  such  refusal  the  adverse 
party  has  been  deprived  of  a  substantial  right. 

Error  to  the  District  Court  of  Stark  county. 

Hannah  Kiiowles,  the  plaintiff  below,  brought  her  action 
against  the  plaintiff  in  eiTor,  to  recover  for  injuries  to  her 
person  and  to  her  means  of  support,  by  reason  of  the  intoxica- 
tion of  her  husband,  Hiram  Knowles,  caused  by  the  unlawful 
sale  of  liquor  to  him  by  defendant  below. 

The  injur}'  to  her  means  of  support  is  alleged  to  be  caused 
by  the  intoxication,  rendering  him  unable  to  perform  his  usual 
labor,  whereby  slie  was  deprived  of  food,  fuel,  clothing,  &c. 

The  injury  to  her  person  arose  from  his  beating  and  ill-treat- 
ing her  while  so  intoxicated 

The  defendant  moved  the  court  to  compel  the  plaintiff  to 
separately  state  and  number  her  causes  of  action ;  aud  in  argu- 
ment claims  that  there  are  two  causes  of  action  /  one  for  injury 
to  her  person,  and  one  to  her  means  of  support. 

This  motion  was  overruled  and  the  defendant  excepted.  He 
then  answered  to  the  merits,  denying  all  the  material  allega- 
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tioiis  of  the  petition,  except  that  she  was  the  wife  of  Hirain 
Knowles. 

The  issue  thus  joined  was  tried  by  a  jury,  resulting  in  a  ver- 
dict for  the  plaintiff. 

To  set  aside  this  verdict  the  defendant  filed  a  motion  for  a 
new  trial,  alleging  that  there  were  errors  at  law  occurring  at 
the  trial,  and  that  the  verdict  was  contrary  to  the  evidence ; 
but  no  bill  of  exceptions  was  taken  on  the  overruling  of  this 
motion. 

The  court  rendered  judgment  on  the  verdict,  and  on  eiTor 
to  the  district  court  this  judgment  was  affinned. 

To  reverae  this  judgment  this  action  is  brought. 

S.  Meyer  &  Son  and  J,  J.  Parker,  for  plaintiff  in  error. 
D,  Fording  and  TF".  (7.  Pipjpitt,  for  defendant  in  error. 

Johnson,  J.  The  record  does  not  disclose  any  eiTor  occur- 
ring on  the  trial.  The  motion  for  a  new  trial  was  overruled, 
but  no  exception  was  taken  by  bill  or  otherwise.  From  this 
we  are  bound  to  assume  that  no  error  intei-voned  to  the  preju- 
dice of  the  defendant. 

Nor  is  it  apparent  how  he  could  have  been  prejudiced  by  the 
refusal  of  the  court  to  require  the  plaintiff  to  sepai*ately  state 
and  number,  her  several  causes  of  action. 

For  the  purposes  of  this  case,  we  may  assume  that  tlie  peti- 
tion states  more  than  one  cause  of  action.  On  this  assump- 
tion, these  causes  should  have  been  separately  stated  and  num- 
bered, and  the  court  of  common  pleas  erred  in  not  sustaining 
the  motion. 

Will  error  lie  to  reverse  the  final  judgment  npon  the  merits 
for  this  assumed  error? 

We  think  not.  It  is  tme  the  code  requires  causes  of  action, 
which  may  be  united  in  one  petition,  to  be  separately  stated 
and  numbered ;  but  unless  it  appears  that  the  adverse  party 
has  been  deprived  of  some  substantial  right,  by  the  action  of 
the  court,  it  must  be  regarded  as  formal  merely,  and  not  preju- 
dicial 
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The  Code,  section  138  (R,  S.  5115),  requires  that  "  the  conrt, 
in  e^erv  stage  of  an  action,  must  disrc^xard  any  eiTor  or  defect 
in  the  pleadings  or  proceedings  which  docs  not  affect  the  sub- 
stantial rights  of  the  advei-se  party,  and  no  judgment  shall  be 
reversed  or  affected  by  rea&'jn  of  such  error  or  defect." 

Here,  there  was  a  full  trial  upon  tlie  merits.  So  far  as  the 
record  discloses,  the  plaintiff  in  error  had  the  benefit  of  every 
legal  right  to  which  Ijc  would  liavc  been  entitled  had  his  motion 
been  granted.  Had  he  been  deprived  of  any  such  right,  it 
should  have  been  made  to  appear  by  exceptions  made  part  of 
the  record.  If  several  causes  of  action,  which  cannot  be 
joined,  are  stated  in  the  petition,  the  vice  can  be  reached  by 
demurrer ;  but  wlicre  they  may  be  joined,  but  ai-e  not  sepa- 
rately stated  and  numbered,  the  defect  is  a  formal  one,  to  be 
reiiched  by  motion,  and  for  which  a  demurrer  will  not  lie. 

That  cases  may  ame  in  practice  where  a  failure  to  sepai^ately 
state  and  number  the  causes  of  action  may  work  prejudice,  is 
possible.  In  such  a  case,  Avhen  error  does  intervene  which  de- 
prives a  party  of  a  substantial  right,  and  that  fact  is  disclosed 
by  the  record,  eiTor  would  lie  to  i*everse  the  judgment. 

It  dops  not  appear  in  this  case  that  the  plaintiff  was  deprived 
of  any  sul^stantial  right  by  the  refusal  of  the  court  of  com- 
mon pleas  to  grant  the  motion.  If  it  was  an  eiTor  to  overrule 
this  motion  (and  upon  that  we  express  no  opinion),  it  is  one 
that  must  be  disregarded  by  the  requirements  of  section  138 
of  the  Code  of  Practice. 

In  the  New  York  Code,  there  is  the  same  provision  as  in 
om-s  (§  140),  requiring  the  causes  to  be  separately  stated  and 
numbered.  In  Goldlnirge  v.  Utley^  60  N.  Y.  427,  it  was  held 
that  this  section  related  simply  to  a  question  of  practice,  over 
which  the  court  has  control ;  that  the  right  is  merely  fornaal, 
and  not  substantial ;  and  that  an  order  denying  this  right  is  not 
reviewable  on  eiTor. 

This  is  going  farther  than  the  case  at  bar  requires  us  to  go. 
"We  simply  hold  that  a  final  judgment  will  not  be  reversed 
for  such  an  error,  unless  it  appeal's  of  record  that  the  refusal 
to  grant  the  motion  affected  the  substantial  rights  of  the  ad- 
verse party  in  a  manner  prejudicial  to  him  on  the  merits.    We 

Digitized  by  VjOOQIC 


46  SUPREME  COURT  OP  OHIO. 

Madden  v.  Railway  Co. 

have  not  undertaken  to  determine  what  unlawful  sales  of  in- 
toxicating liquors  constitute  one,  and  what  several  causes  of 
action,  which  should  be  separately  stated  and  numbered. 

In  deciding  this  case,  we  have  taken  the  construction  of  the 
petition  insisted  on  by  plaintiff  in  error,  tliat  there  are  two 
causes  of  action,  one  for  injury  to  means  of  support,  and  one 
to  the  person,  which  should  have  been  separately  stated  and 
numbered. 

JudgmerU  affirmed. 


Madden  v.  Railway  Co. 


A  railway  company,  in  consideration  of  the  grant  of  a  right  of  way  for  its 
road,  through  the  lands  of  the  plaintilT  and  of  two  other  adjoining  pro- 
prietors, agreed  to  make  such  culverts  and  crossings  as  might  be  neces- 
sary to  enable  the  parties  "  to  reasonably  occupy  their  lands,  to  carry 
o£F  surplus  water,  ifcc. ;"  and  that  upon  the  hillside  of  said  road  a  suffi- 
cient drain  should  be  made  and  kept  open  "for  the  discharge  of  the 
drainage."  The  company  built  a  culvert  across  its  road  south  of  and 
below  said  lands,  with  which  the  drain  on  the  hillside  of  the  road  was 
connected,  and  through  which  the  drainage  from  the  lands  of  the 
plaintiff  was  discharged. — Held,  that  the  culverts  and  the  drain  form 
necessary  parts  of  the  plan  or  means  agreed  on  for  draining  the  lands 
of  the  plaintiff  on  the  hill^iide  of  the  railroad,  and  that  for  damages 
caused  to  such  lands  by  the  obstniction  of  the  drain,  the  company  is 
liable,  although  the  obstruction  may  not  have  l)cen  on  the  lands  of 
either  of  the  parties  granting  the  right  of  way. 

Error  to  the  District  Court  of  Muskingum  county. 

The  original  action  was  brought  by  Hugh  Madden  against 
The  Cincinnati  &  Muskingum  Valley  Eailway  Company,  to 
recover  for  the  breach  of  an  agreement  entered  into  between 
the  parties. 

Tlie  agreement  is  evidenced  by  writing  as  follows : 

"  Whereas,  the  Cincinnati  and  Muskingum  Valley  Eailway 
Compai)}^,  u  corporation  of  the  State  of  Ohio  duly  organized, 
arc  about  to  locate  their  lino  of  railroad  through  the  counties 
of  Muskingum  and  Coshocton ;  now  the  undersigned,  to  aid 
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said  projected  public  work,  and  in  consideration  of  one  dollar 
($1)  to  each  of  us  in  hand  paid,  do  hereby  severally  agree  with 
the  company,  in  case  said  road  shall  be  located  through  or  upon 
any  lands  o^vned  by  us  respectively,  to  convey  on  demand  to 
the  company  the  rights  of  way  on  tlie  located  line  over  such 
land  one  Imndred  feet  wide,  and  in  the  meantime  we  respect- 
ively permanently  license  the  company  to  enter  upon,  survey, 
use  and  occupy  such  located  line  and  roadway  over  said  lands, 
with  like  right  as  if  said  conveyance  had  been  made ;  it  being 
understood,  however,  that  the  parties  hereto  reserve  the  right 
to  use  and  occupy  so  much  of  said  one  hundred  feet  as  the 
railway  company  do  not  require,  from  time  to  time,  for  the 
maintenance  and  operation  of  its  said  roadway ;  and  it  being 
further  understood  that  said  railway  company  shall  make  such 
culverts  and  crossings  as  may  be  necessary  to  enable  the  parties 
hereto  to  reasonably  occupy  their  lands,  to  carry  off  surplus 
waters,  &c.,  to  give  all  necessary  crossings.  "We  hereby  agree, 
for  the  considerations  heretofore  set  forth,  to  grant  to  the 
C.  and  M.  V.  Railway  Co.  the  right  of  way  through  our  lands, 
upon  the  further  condition,  Jiowever,  that  the  road  shall  be 
constructed  upon  its  present  location  ;  that  no  material  shall  be 
borrowed  from  the  river  side  of  said  line,  and  that  upon  the 
liill  side  of  said  line  a  sufficient  drain  shall  be  mside  for  the  dis- 
charge of  the  dra/inage  /  and  further,  that  a  guard  bank  shall 
be  built  extending  from  the  railway  embankment  along  the 
division  line  between  H.  Madden  and  Gr.  W.  Adams  to  the 
river  bank,  and  also  that  a  crossing  shall  be  made  over  the  rail- 
way near  the  middle  of  my  place. 

"Hugh  Madden, 
"  C.  Matongly, 
"Henby  Munson." 

Before  this  instrument  was  delivered  to  the  company,  three 
additional  propositions  were  added.  The  second  only  is  ma- 
terial in  the  present  proceeding,  and  is  as  follows  : 

"  2.  As  to  the  drain  or  ditch  on  the  west  side  of  railroad : 
Said  drain  shall  be  made  within  the  bounds  of  the  road,  and  as 
close  up  to  the  fill  for  the  road-bed  as  it  can  with  safety  thereto 
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be  made,  and  shall  be  kept  open  and  in  gO()d  condition  perpetu- 
ally by  said  railroad  company  or  its  assigns.  Said  drain  shall 
be  made  by  the  13th  October,  1870." 

Tlie  instrument  first  named,  and  the  additional  propositions 
were  delivered  to  and  accepted  by  the  railroad  conipanj'*  as 
constituting  the  agreement  between  the  parties ;  and  the  rail- 
road company  entered  upon  the  premises  therein  described, 
and  constructed  its  road  under  said  agreement. 

The  parties  being  at  issue  as  to  the  breaches  of  llie  agree- 
ment alleged  by  the  plaintiff,  the  bill  of  cxceptionB  shows  that, 
"the  plaintiff,  to  maintain  the'  issue  on  liis  part,  offered  evi- 
dence tending  to  prove  that  the  ditch,  mentioned  in  the  peti- 
tion, commenced  or  had  its  head  on  land  a  few  rods  north  of 
the  north  line  of  plaintiff's  said  land,  and  at  the  fo(/t  of  rising 
land ;  that  said  ditch  ran  southwardly  along  the  west  side  of 
the  said  road  to  plaintiff's  south  line,  thence  in  the  same  direc- 
tion along  the  side  of  said  roadway,  over  the  land  of  Henry 
Munson  and  the  land  of  Christopher  Mattingly  and  the  land  of 
William  Tatham,  formerly  the  land  of  Elias  Ellis ;  about  600 
feet  south  of  said  Tatham's  north  line,  said  ditch  passed  east- 
wardly  under  the  road-bed  of  said  railroad,  by  a  culvert  or 
wagon  way,  and  thence  eastwardly  some  110  rods  on  said  Tath- 
am's  land  to  the  river,  the  same  being  the  only  outlet  for  any 
of  the  water  of  said  ditch.     Also,  that  before  the  location  of 
said  railroad,  a  ditch  to  drain  the  same  lands,  which  should  be 
drained  by  the  ditch  mentioned  in  the  petition,'was  dug  over 
the  said  lands  of  plaintiff"  and  Munson  and  Mattingly  and  Ellis, 
the  Ellis  land  being  the  same  now  owned  by  said  Tatham ; 
that  the  head  of  said  ditch  was  near  where  the  head  of  defend- 
ant's said  ditch  is  located,  and  the  outlet  of  said  ditch  was  near 
or  at  the  place  where  the  ditch  of  defendant  has  its  outlet  to 
the  river ;  that  the  said  ditch  first  dug  was  made  at  the  joint 
expense  and  under  the  joint  agreement  of  all  the  owners  of  the 
lands  traversed  by  the  same,  and  was  to  be  and  was  kept  open 
under  said  agreement,  and  jointly  by  all  the  owners  of  said 
land,  but  did  not  completely  drain  plaintiff's  said  lands.     And 
that  said  ditch  was  so  opened  and  was  kept  open  when  defend- 
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ant's  road  was  located  over  said  lands,  and  the  same  was  filled 
Tip  and  destroyed  by  defendant,  whose  road  traveled  and 
crossed  said  ditch,  in  the  construction  of  its  said  road.  Also 
tending  to  prove  that  the  ditch  of  defendant,  mentioned  in  the 
petition,  became  and  was  obstructed  (by  reason  of  earth,  gravel, 
&c.,  c^i-ried  into  said  ditch  by  Beach  nm,  mostly  through  a 
channel  cut  by  said  Tathani  on  his  own  land,  after  said  ditch, 
in  petition  mentioned,  had  been  cut  by  said  defendant ;  said 
ditch  so  cut  by  Tatham  was  for  a  drain  or  natural  water-course, 
over  theretofore  and  in  that  direction  ninning),  on  the  said  land 
of  said  Tatham,  lying  south  of  and  adjoining  the  said  land  of 
the  said  Mattingly,  which  obstructions  were  north  of  the  point 
where  said  ditch  passed  under  the  said  railroad,  and  that  de- 
fendant permitted  said  obstnictions  to  remain,  unreasonably,  in 
said  ditch,  interrupting  and  preventing  the  flow  of  water  along 
and  tlirough  said  ditch,  and  thereby  preventing  the  flow  of 
water  through  said  ditch  from  the  said  land  of  plaintiff :  and 
that  by  reason  of  said  obstnictions,  &c.,  in  said  ditch  on  the 
land  of  said  Tatham,  and  the  water  so  by  said  obstructions  held 
and  detained  upon  the  said  land  of  plaintiff,  plaintiff's  property 
was  damaged  to  a  large  amount." 

The  evidence  being  closed,  the  court,  among  other  things, 
charged  the  jury  as  follows :  "  The  plaintiff  charges  that  the 
defendant  has  violated  its  contract  in  sev^eral  particulars,  one  of 
which  is  permitting  the  ditch,  mentioned  in  the  petition,  to  be- 
come and  remain  obstructed ;  such  obstructions  preventing  the 
flow  of  water  through  the  ditch,  and  so  preventing  the  drain- 
ing of  plaintiff's  land.  My  reading  of  this  contract  differs 
from  that  of  some  of  the  counsel.  Three  men  signed  this  con- 
tract. Plaintiff  was  entitled  to  all  the  covenants  in  the  con- 
tract. The  railroad  company  was  bound  to  dig  a  ditch  over 
the  lands  of  these  three  men  who  signed  this  contract ;  to  dig  a 
ditch  deep  enough  and  wide  enough  to  carry  off  surplus  water, 
and  defendant  was  bound  to  keep  the  ditch  open.  Defendant 
was  bound  to  dig  and  keep  open  such  a  ditch  along  the  west 
side  of  the  roadway,  over  the  lands  of  these  three  men.  But 
defendant  was  not  bound  to  dig  or  keep  open  any  ditch  on  any 
other  land.  Defendant  might  stop  the  ditch  at  the  south  line 
VOL.  XXXVI. — 1 
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of  tho  lands  of  tbese  throe  men ;  it  was  not  bound  to  furnish 
an  outlet  for  the  water ;  the  contract  does  not  require  it  to  do 
BO.  Therefore,  if  tho  ditch  was  continued  further  south  and 
to  the  river,  and  it  became  obstnicted  on  the  land  of  Tatham 
(lying  south  of  the  lands  of  the  three  men  who  signed  this 
contract),  and  such  obstructions  were,  by  defendant,  permitted 
to  remain  unreasonably,  and  they  did  prevent  the  drainage  of 
plaintiff's  land,  and  did  damage  plaintiff's  land,  crop.!  and  other 
property,  defendant  is  not  liable  to  plaintiff  for  such  damages 
in  this  action.  Plaintiff  cannot  complain  of  obstructions  to 
said  ditch,  if  the  obstructions  were  located  on  Tatham's  land, 
because  the  terms  of  this  contract  do  not  extend  beyond  the 
lands  of  those  who  f?igned  it.  Madden,  Munson  and  Mattingly." 

This  part  of  the  charge  was  duly  excepted  to.  Tlicre  was 
a  verdict  for  the  plaintiff ;  and  a  motion  for  a  new  trial  inter- 
posed by  him  having  been  oven'uled,  judgment  was  rendered 
on  the  verdict.  ' 

The  judgment  was  affirmed  by  the  district  court.  The 
object  of  the  present  petition  in  error  is  the  reversal  of  these 
judgments,  on  the  ground  that  the  court  erred  in  the  construc- 
tion of  the  agreement  in  the  part  of  the  charge  above  quoted. 

W.  IT,  Ball,  for  plaintiff  in  error. 

G'JSfeill  &  Goddard  and  M,  M,  Grmiger^  for  defendants  in 
error. 

White,  J.  The  court  erred,  in  our  opinion,  in  the  construc- 
tion of  the  agreement. 

The  stipulation  that  the  "  railway  company  shall  make  such 
culverts  and  crossings  as  may  be  necessary  to  enable  the  par- 
ties hereto  to  reasonably  occupy  their  lands,  to  carry  off  sur- 
plus waters,  &c. ;"  and  the  stipulation  "  that  upon  the  hillside 
of  said  line  a  sufficient  drain  shall  be  made  for  ilie  discharge 
of  tlie  drahmgey^  form  necessary  parts  of  the  plan  or  means 
agreed  on  for  draining  the  lands  of  the  plaintiff  on  the  hill  or 
\5'est  side  of  the  railroad.  A  ditch  or  drain  on  the  west  side 
of  the  railroad,  although  "  kept  open  and  in  good  condition 
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perpetually/'  as  provided  for  in  the  agreement,  would  not 
accomplish  the  purpose  of  carrying  off  the  surplus  water  and 
draining  the  lands.  For  this  purpose  a  culvert  was  also  neces- 
sary, to  carry  the  water  accumtilating  in  the  ditch  across  the 
railroad  towards  the  river. 

No  particular  place  was  specified  in  the  agreement  for  the 
location  of  the  culverts ;  and  their  location  would  seem  to  bo 
immaterial,  as  respects  the  draining  of  the  plaintiff's  lands, 
provided  that,  in  connection  with  the  ditch,  they  carried  off  all 
the  surplus  water. 

But  if  the  company  saw  proper  to  make  the  culvert,  on  the 
lands  of  Tathara,  below  the  lands  of  the  plaintiff  and  the  lands 
of  the  other  parties  to  the  contract,  it  became  the  duty  of  the 
company,  under  the  agreement,  to  keep  the  ditch  open  to  the 
culvert,  so  that  the  drainage  from  plaintiff's  land  might  be  dis- 
charged through  it. 

Jvdg^Thefrd  reversed  wnd  cause  remanded  for  a  new  trial. 


Insurance  Co.  -w.  Bonneb. 

In  consideration  of  the  pa5rment  in  cash  of  $136.75  and  of  a  premium  note 
of  $91,  and  a  like  payment  each  year  thereafter  for  ten  years,  a  policy 
was  issued  on  the  life  of  B.  for  $5,000,  payable  at  his  death,  after  de- 
ducting any  balance  of  the  year's  premiums  and  all  notes  given  for 
premiums.  If  default  should  be  made  in  the  payment  of  any  pre- 
mium, or  of  the  interest  on  any  premium  notes,  the  company  was  to 
be  liable  only  for  as  many  tenth  parts  of  the  amount  insured  as  there 
had  been  complete  annual  premiums  paid.  After  payment  of  six  an- 
nual premiums  by  cash  and  notes,  and  the  interest  Uicreon  duo  at  the 
sixth  payment,  default  was  made  in  paying  the  seventh  annual  pre- 
mium, and  by  f ailing  to  pay  the  annual  interest  on  prior  premium  notes, 
and  the  policy  was  forfeited  for  such  default.  The  principal  of  the  notes, 
remaining  unpaid  by  dividends,  was  to  be  paid  by  deducting  the  bal- 
ance due  thereon  from  the  amount  due  on  the  policy  when  it  became 
payable,  and  the  interest  thereon  was  to  be  paid  annually  or  the  policy 
was  to  be  forfeited.  These  notes  were  secured  by  a  lien  on  the  policy 
under  authority  to  loan  part  of  the  premiums  thereon  to  the  policy 
holder— J3ya, 

1.  The  notes  are  in  the  nature  of  a  permanent  loan  to  the  policy  holder. 
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to  be  paid  out  of  dividends  to  be  declared,  or  by  deduction  from  the 
policy  when  it  became  payable. 

2.  The  payment  of  the  annual  cash  premiums  and  the  giving  annually  of 
these  notes,  which  were  in  legal  effect  annual  loans  of  part  of  the  pre- 
miums, constituted  as  many  complete  annual  payments;  and  the  pay- 
ment of  said  notes  in  cash  was  unnecessary  to  constitute  such  pay- 
ments. 

8.  The  amount  remaining  due  on  said  notes,  after  crediting  the  dividends 
made  at  the  time  of  forfeiture,  together  with  the  annual  interest  due 
thereon  at  the  time  the  policy  becomes  payable,  should  be  deducted 
from  the  amount  due  on  such  policy. 

4  By  the  forfeiture,  for  non-payment  of  the  further  annual  premiums,  and 
for  non-payment  of  the  annual  interest  due  on  prior  premium 
notes,  the  right  of  the  policy  holder  to  share  in  future  dividends  was 
lost 

This  was  an  action  by  defendant  in  error,  as  the  assignee  of 
a  policy  of  insurance,  issued  by  the  plaintiff  in  error,  a  mutual 
insurance  company  incorporated  under  tlie  laws  of  Wisconsin, 
on  the  life  of  Stephen  P.  Bonner,  who  died  December  22, 
1874. 

From  the  pleadings  and  exhibits  it  appears,  that  on  October 
27,  18G5,  the  policy  was  issued  on  the  application  of  Mary 
Bonner,  a  sister  of  Stephen  P.  Bonner,  the  assignor  of  plaintiff 
below,  at  which  time  she  paid  $136.75,  and  gave  the  note  of 
the  assured  for  $91,  making  the  total  premium  $227.75  for  one 
year,  for  which  a  policy  of  $5,000  was  issued  on  what  is  called 
the  ten-year  plan. 

At  the  beginning  of  each  successive  year,  the  second,  third, 
fourth,  fifth  and  sixth  years'  premiums  were  paid  by  payments 
of  a  like  amount  of  cash,  and  by  the  notes  of  the  assured  for 
$91  each,  except  that  at  some  time  during  these  six  years,  the 
cash  part  of  the  premium  was  paid  semiannually  in  advance. 

The  material  parts  of  this  policy  are  as  follows : 

-  "  The  Northwestern  Mutual  Life  Insurance  Co:mpany. 

"  Numher^  13,161 ;  age^  29 ;  amounty  $5,000 ;  premium^ 
$227.75. 

"  By  this  policy  of  assurance,  in  consideration  of  the  repre- 
sentation made  to  them  in  the  application  for  this  policy,  and 
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of  the  BTun  of  one  hundred  and  thirty-six  dollars  and  seventy- 
five  cents,  to  them  in  hand  paid  by  Mary  Bonner,  sister  of 
Stephen  P.  Bonner,  physician,  and  of  the  annual  premium 
note  of  ninety-one  dollars  and  —  cents,  and  the  annual  cash 
premium  of  one  hundred  and  thirty-six  dollars  and  seventy- 
five  cents,  to  be  paid  at  or  before  noon  on  or  before  the  twenty- 
seventh  day  of  October,  in  every  year  during  the  first  ten 
years  of  the  continuance  of  this  policy,  do  assure  the  life  of 
Stephen  P.  Bonner  of  Cincinnati,  in  the  county  of  Hamilton, 
state  of  Ohio,  for  the  sole  use  of  the  said  Mary  Bonner,  in 
the  amount  of  five  thousand  dollars,  for  the  term  of  his  nat- 
ural life.  And  the  said  company  do  hereby  promise  and 
agree  to  pay  the  said  sum  assured,  at  their  office,  to  the  said 
assured,  or  her  executors,  administrators  or  assigns,  in  ninety 
days  after  due  notice  and  proof  of  death  of  the  said  person 
whose  life  is  hereby  assured  (the  balance  of  the  year's  pre- 
mium and  all  notes  given  for  premiums,  if  any,  being  firet  de- 
ducted therefrom),  and  in  case  of  the  death  of  the  said  assured 
before  the  death  of  the  said  pereon  whose  life  is  ajBSured,  the 
amount  of  the  said  insurance  shall  be  payable  to  the  heirs  at 
law  of  said  Stephen  P.  Bonner.  And  the  said  company  fur- 
ther promise  and  agree  that  if  default  shall  be  made  "in  the 
payment  of  any  premium,  they  wUl  pay,  as  above  agreed,  as 
many  tenth  parts  of  the  original  sum  insured  as  there  shall 
have  been  complete  annual  premiums  paid  at  the  time  of  such 
default." 

The  2d,  3d  and  6th  conditions  are : 

"  2d.  If  the  said  premiums,  or  the  interest  upon  any  note 
given  for  premiums,  shall  not  be  paid  on  or  before  the  days 
above  mentioned  for  the  payment  thereof,  at  the  office  of  the 
company,  or  to  agents  when  they  produce  receipts  signed  by 
the  pi-esident  or  scci-etary,  then,  in  every  such  case  the  com- 
pany shall  not  be  liable  for  the  payment  of  the  whole  sum 
assured,  and  for  such  part  only  as  is  expressly  stipulated 
above. 

"  3d.  In  every  case  where  this  policy  shall  cease  and  deter- 
mine or  become  null  and  void,  for  other  reasons  than  non- 
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payment  of  premiums,  all  payments  thereon  shall  be  forfeited 

to  this  company. 

«  *  «  4f  # 

"  6th.  This  policy  shall  not  take  effect  and  become  binding 
on  the  company  until  the  cash  jpremium  shall  be  actually  paid 
to  the  company  or  to  some  person  authorized  to  receive  it 
during  the  lifetime  of  the  person  whose  life  is  assured." 

The  applicant,  in  answer  to  the  question  as  to  the  "  sum  to 
be  assured,  and  what  kind  of  policy ;  premium,  how  paid, 
whether  all  cash  or  part  note ;  annually,  semi-annually  or 
quarterly?"  answered;  "$5,000  annually;  ten  yeai-s;  cash 
and  7U>te^^  ♦ 

On  October  .27,  1870,  when  the  sixth  payment  on  the 
annual  plan  became  due,  the  following  premium  receipt  was 
presented  and  paid,  and  the  last  note  there  termed,  "  Annual 
Loan  Note,  No.  6,  $91,"  was  given  as  follows : 

"  NoETH WESTERN  Mutual  Life  Insurance  Company, 
General  Office,  Milwaukee,  Wisconsin. 


for 


SIX 


Cash    prem, 

months,   ...    $69  60 
Interest  on  Z(?an.iV^(?^€5,  16  47 


$86  07 


Total  cash,  .    . 

Amiual    Loam,    Note 

No.  6y    ■.    .    .    $91  00 
Pi'emium,  as  above,  received 
this  27th  day  of  Oct.,  1870. 
John  F.  Johnson,  Agent. 
(Per  A.  Hagemeyer.) 


Policy  No.  13,161,  insuring 
the  life  of  Stephen  P.  Bonner, 
18  heref/T/  made  hinding  for 
six  7nonths  from,  the  27th  day 
of  October^  1870,  provided 
payment,  as  per  mai'gin,  is 
made  in  due  time,  and  the  re- 
ceipt is  countersigned  by  J. 
F.  Johnson,  agent  at  Cincin- 
nati. 

Aug.  Gaylord,  Secretary." 


This  payment  continued  the  policy  to  April  27, 1871,  when 
another  receipt  for  half  cash  premium,  then  paid,  was  given,  as 
follows : 
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Home  Office,  Milwaukee,  Wisconsin. 
Cash    prem.    for    six  |     Policy  No.  13,1G1,  insuring 


montlis,    ...     $69  60 
Interest  on  Zoan^oteSy  


Total  cafih,  ...     $69  60 


Auniial      Loan     Note 

No 

Premium,  as  above,  received 
Alls  27tli  day  of  April,  1871. 
J.  F.  Johnson,  Agent. 


the  life  of  Stephen  P.  Bonner, 
IS  /hereby  made  InTidingfor  six 
months^  from  tlte  27th  day  of 
Aprily  1871,  provided  pay- 
ment, as  per  margin,  is  made 
in  due  time,  and  the  receipt  is 
countereigned  by  J.  F.  John- 
son, agent  at  Cincinnati. 
Aug.  Gaylord,  Secretary,"  \ 


From  this,  it  appeal's,  that  the  cash  payment  and  interest  on 
loan  notes,  $16.47, and  a  sixth  "Loan  Note  of  $91,"  was  given, 
for  which  said  policy  on  the  life  of  Stephen  Bonner  "  is 
hereby  made  binding  for  six  months  from  April  27th,  1871 ;" 
t.  ^.,  to  October  27,  1871. 

The  first  and  second  premium  notes  are  here  copied.  The 
others  are  the  same  as  No.  2. 

Mhibit  "  J?."    JSTote  JVo.  1. 
"$91.00.  Cincinnati,  Octoler  27,  1865. 

"  For  value  received,  I  promise  to  pay  to  the  Northwestern 
Mutual  Life  Insurance  Company,  ninety -one  dollai^s,  with  m- 
terest  at  iJie  rate  of  seven  jper  cent  per  anniim^  which  interest 
shall  he  paid  annually ^  or  tJie  policy  he  forfeited  ;  this  note 
being  given  for  part  of  the  premium  on  policy  No.  13,161,  is 
to  remain  a  lien  upon  said  policy  until  the  death  of  Stephen  P. 
Bonner,  when  it  shaU  he  deducted  from  Hie  amount  of  said 
policy y  unless  sooner  paid.  The  dividends  on  the  policy  ar&\ 
to  he  applied  to  the  payment  of  ilie  note, 

"S.  P.  BoNNEa." 

ExhiWCr    Note  m,  2. 
"91.00.  Milwaukee,  October  27,  1866. 

"  For  value  received,  I  promise  to  pay  to  the  Northwestemi 
Kntual  Life  Lisorance  Company,  ninety-one  dollars,  with  in-i 
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terest  at  the  rate  of  seven  per  cent,  per  am,num^  which  interest 
slwU  he  paid  annuaUy^  or  the  policy  he  forfeited ;  this  note 
heing  given  for  part  of  the  premium  on  policy  I^o,  13,161, 
is  to  remain  a  lien  upon  said  policy  until  it  hecom^s  due  hy 
limitation^  or  hy  the  death  of  Stephen  P.  Bonner^  of  Cincinr- 
natiy  when  tbe  note  shall  be  deducted  from  the  said  policy  un- 
less sooner  paid. 

"  The  dividends  on  the  policy  are  to  be  applied  to  the  pay- 
ment of  the  note." 

^«S.  P.  Bonner."  ' 

The  payment  made  April  27, 1871,  was  the  last  made.  On 
October  27,  1871,  there  was  due,  by  the  terms  of  the  policy, 
$136.75  cash,  and  another  loan  note  of  $91,  and  one  yeai^'s  in- 
terest on  balance  due  on  previous  notes,  but  default  was  then 
made,  and  no  payments  have  since  been  made. 

Dividends  were  made  on  this  policy,  one  in  1868,  on  the 
business  of  1865  ($111.53),  and  one  in  1869,  on  the  business  of 
1866  ($108.25),  which  paid  off  premium  notes  Nos.  1  and  2, 
and  all  of  No.  3,  except  §53.22,  leaving  that  balance,  and  the 
third,  fourth,  fifth  and  sixth  notes  unpaid  at  the  time  default 
was  made,  and  also  one  year's  interest,  $22.83,  due  thereon  from 
October  27,  1870,  to  October  27,  1871. 

When  default  was  made,  October  27,  1871,  the  company, 
claiming  the  right  so  to  do,  declared  the  policy  forfeited,  as  to 
eight-tenths  thereof.  This  was  done  on  its  interpi^etation  of 
the  second  condition  of  the  policy  providing  for  a  forfeiture. 

The  plaintiff  below  claims,  that  by  the  payments  made,  and 
by  the  terms  of  the  policy  and  the  premium  receipts,  it  was  a 
paid-up  policy  for  six  yeare,  and  therefore  that  only  four-tenths 
was  subject  to  forfeiture. 

The  controversy  is,  whether  the  payment  of  the  cash  pre- 
miums and  the  notes  constitute  six  "complete  annual  pre- 
miiijns,"  or  whether  the  premium  notes  must  also  be  paid  in 
cash. 

The  plaintiff  in  error  claims  that,  inasmuch  as  only  two  of 
these  notes  were  paid,  only  two  complete  annual  payments  were 
made. 
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From  the  evidence  it  appears  that,  in  1871,  a  third  dividend 
was  made,  of  835.96,  which  was  credited  on  the  balance  due  on 
ihe  priTictpal  of  the  third  note.  If  this  dividend  should  have 
been  credited  on  the  interest  then  due  on  all  the  notes,  there 
would  have  been  no  default  at  that  date,  as  to  interest  on  prior 
premium  notes. 

It  also  appears,  that  by  the  non-payment  of  interest  on  these 
notes,  tlie  insured  was  not  entitled  to  dividends.  Notwithstand- 
ing this,  the  company  declaimed  dividends  on  a  two-tenths  policy 
in  the  years  1872,  1873, 1874  and  1875,  payable  in  cash,  which 
were  not  applied  in  payment  of  either  notes  or  interest,  or 
otherwise  paid.  The  court  below  gave  a  judgment  for  six- 
tenths  of  the  face  of  the  policy,  less  the  balance  due  on  pre- 
mium notes  wiihoiU  interest^  and  without  any  credits  for  the 
subsequent  dividends.  Of  this  the  plaintiff  in  error  com- 
plains. 

Saylev  c&  Sayler^  for  plaintiff  in  error  : 

1.  The  construction  of  tliat  clause  of  the  policy  which  makee 
the  giving  of  the  note  a  recognition  that  so  much  of  the  pre- 
mium has  not  been  paid,  brings  this  contract  of  insurance 
within  the  chartered  powers  of  the  company.  A  construc- 
tion that  makes  the  giving  of  the  note  a  payment  of  the  pre- 
mium, takes  it  out  of  the  chartered  powers  of  the  company, 
and  thereby  causes  the  trustees  and  agents  of  the  company  to 
commit  a  breach  of  trust.  Nowhere  in  the  charter  are  the 
trustees  allowed  to  receive  notes  in  payment  of  premiums. 
They  can  receive  notes  for  loans  made  to  those  insm^ed,  as  evi- 
dence of  the  indebtedness  of  the  assured  for  se  much  of  the 
premium  loaned.  Railroad  Co,  v.  KeUey^  5  Ohio  St.  180 ;  11 
Ohio  St.  96;  8  Ins.  Law  Jour.  70;  11  Wis.  307;  AngeU  & 
Ames  on  Corp.,  §  111 ;  Gi'een's  Brice's  Ulti-a  Vires,  610,  611. 

2.  The  giving  of  the, note  is  not  a  payment  of  that  part  of 
the  premium,  unless  it  is  sjc^  expressly  understood  and  agreed 
at  the  time  of  the  transaction.  The  giving  of  a  note  does  not 
pay  the  debt  or  obligation.  The  most  that  can  be  claimed  for 
it  is  the  extension  of  the  debt  or  obligation  to  the  date  of  the 
maturity  of  the  note.     16  Md.  396  ;  18  Cal.  330 ;  12  Cal.  317 ; 
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1  Hill,  516;  1  K  II.  2S1;  1  Dong.  (Mich.)  507;  5  Day,  511 ; 
9  Johns.  310;  3  E.  D.  Smith,  507^;  1  Co  wen,  359  ;  11  Johns, 
409  ;  15  Johns.  241 ;  27  Ala.  244  ;  30  Mo.  2G3 ;  2  Pai-sons  on 
N.  &  B.  153,  note  d  ;  5  Ohio,  353  ;  4  Ohio  St.  60 ;  15  Ohio 
St.  159. 

But  even  in  those  states  where  the  taking  of  a  note  is  held 
to  be  the  paj-ment  of  the  debt,  it  is  held  that  the  note  must  be 
a  "  n^goticMe  "  note.  Not  such  a  note  as  was  given  in  the  case 
at  bar.  Greenwood  v.  Curtu^  4  Mass.  93  ;  Maneely  v.  McGee^ 
6  Mass.  143 ;  Tmstees^  <&c.  v.  Kendrick,  12  Me.  318 ;  Bart- 
leU  V.  Mayo,  33  Me.  518 ;  Jose  v.  Baker,  37  Me.  '465  ;  FoUett 
V.  Steele,  16  Vt.  30 ;  Farr  v.  Stevens,  26  Vt.  299.  Outside  of 
the  policy  and  notes  there  is  no  evidence  in  this  case  as  to  any 
agreement  of  any  kind  that  these  notes  should  be  received  es 
payment  of  so  much  premium.  What  the  contract  was  must 
be  gathered  from  the  terms  of  the  application,  policy,  notes, 
charter,  and  receipts,  and  from  these  it  rmist  deurly  appear,  as 
held  in  Merrick  v.  Boury,  4  Ohio  St.  60,  that  it  was  expi-essly 
agreed  that  these  notes  should  be  taken  in  payment,  and  as 
payment  of  the  premium.  There  is  nothing  in  all  these  to 
show  that  these  notes  were  taken  "  as  payment "  of  the  pre- 
mium— much  less  does  it  appear  "  clearly  "  that  there  was  an 
"  express  agreement "  between  Bonner  and  the  company,  that 
these  notes  were  to  be  taken  "  as  payment "  of  the  premium. 
The  company,  then,  can  only  carry  that  amount  of  insurance 
for  which  it  has  received  payment,  and  which  premiums  are 
yielding  and  bearing  compound  interest.  It  can  only  carry 
that  sum  of  insurance  for  which  the  premiums  have  been  paid 
— absolutely,  completely  paid.  For  that  alone  is  the  sum  of 
money  that  produces  compound  interest.  From  the  nature  of 
the  business  this  is  self-evident.  But,  in  order  to  have  the  mat- 
ter distinctly  understood,  the  policy  provides  "  that  if  default 
shall  be  made  in  the  payment  of  any  premium,  they  will  pay 
.  .  .  .  as  many  tenth  parts  of  tlie  original  sxmi  as  there 
shall  have  been  complete  annual  premiums  paid  at  the  time  of 
such  default."  The  policy  does  not  say  tliat  the  company  will 
pay  as  many  tenth  parts  as  there  have  been  premiums  settled, 
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or  received,  or  adjusted  by  giving  notes  for  part  of  the  pre- 
mium mipaid. 

The  forfeiture  clause  in  the  note  must  be  construed  with  the 
clauses  of  the  policy  referring  to  the  same  subject-matter,  and 
must  be  held  to  mean  the  same  as  the  analogous  clauses  in  the 
policy. 

Thus  construed,  what  do  these  clauses  of  the  policy  and 
notes  mean  ?  They  distinctly  say,  "  that  should  Bonner  at  any 
time  make  default  in  the  payment  of  the  premium,  or  of  the 
interest  of  any  note  given  for  premiums,  that  then  the  com- 
pany "  shall  not  be  liable  for  the  payment  of  the  whole  sum 
assured,"  but  that  the  company  shall  be  liable,  "  and  will  pay 
as  many  tenth  parts  of  the  original  sum  insured  as  there  shall 
have  been  complete  annual  premiums  paid  at  the  time  of  such 
default." 

As  regards  the  payment  of  the  premiums,  see  1  Disney, 
364 ;  24  Ohio  St.  67-;  34  Ohio  St  222 ;  Bliss  on  Life  Ins,  272, 
§  178 ;  May  on  Ins.  406,  §  341 ;  3  HH],  161 ;  8  H.  L.  Gas.  745 ; 
2  C.  B.  (N.  S.)  257 ;  2  Big.  L.  &  A.  497  ;  8  Vroom,  487 ;  1 
Big.  L.  &  A.  336  ;  44  N.  Y.  284 ;  23  N.  Y.  516  ;  103  Mass. 
254;  8  Ga.  534  ;  4  Big.  L,  &  A.  483. 

As  regards  the  payment  of  interest  on  the  notes,  see  3  Cen- 
tral L.  Jour.  354,  375 ;  Bliss  on  Life  Ins.  253  ;  May  on  Ins. 
406 ;  1  Disney,  355 ;  2  Disney,  106 ;  12  East,  133 ;  3  Hill, 
161 ;  100  Mass.  500 ;  43  K  Y.  283 ;  8  H.  of  L.  745 ;  8  Vroom, 
487 ;  4  Vroom,  487,  and  cases  there  cited  ;  8  Ins.  L.  J.  544 ;  2 
"Woods,  547;  35  Iowa,  582;  42  Iowa,  239;  39  Wis.  Ill;  39 
Wis.  121 ;  19  Mich.  451 ;  2  Tenn.  Ch.  727;  6  Ins.  L.  J.  426  j 
6  Id.  876. 

Mannix  <fe  Cosgrame^  for  defendant  in  error : 

1.  The  cash  paid  and  note  given  each  year,  as  required  by 
the  terms  of  the  policy,  constituted  a  complete  annual  pre- 
mium. 2  Parsons  on  Contracts,  §  486 ;  May  on  Ins.  412 ;  40 
Iowa,  357;  39  Wis.  398;  23  Minn.  491 ;  4  Mo.  App.  386;  7 
Ins.  Law  Jour.  50 ;  6  Id.  368 ;  55  Ga.  Ill ;  95  U.  S.  269. 

2.  But  if  annual  payment  of  interest  on  a  note  were  neces- 
eary  to  constitute  the  note  a  payment  of  premium  ^/*o  ianiOy 
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and  to  prevent  partial  forfeiture,  it  was  the  duty  of  the  com- 
pany to  apply  the  dividends  to  such  payment.  2  Paj-soiis  on 
Contracts,  §  631,  and  note  a  to  §  632 ;  17  Ohio  St.  22 ;  1  Mo. 
App.  228;  2  Tenn.  Ch.  744;  8  Ins.  Law  Jour.  349;  67  Me. 
85,  438. 

3.  Forfeitures  are  not  favored  by  the  law ;  and  if  the  policy 
contains  repugnant  conditions,  j^reference  must  be  given  to 
those  which  are  in  favor  of  the  assured,  and  will  prevent  a  for- 
feiture, which  is  to  be  enforced  only  when  there  is  the  clearest 
evidence  that  that  is  what  was  meant  by  the  stipulations  of  the 
parties.  Among  the  many  authorities  which  might  be  cited  in 
support  of  the  proposition,  in  addition  to  those  already  cited 
bearing  upon  the  subject,  we  confine  ourselves  to  the  following, 
believing,  however,  that  this  case  does  not  properly  involve 
any  question  of  forfeiture:  May  on  Ins.  §§  175,  342;  Bliss  on 
Ins.  g§  404,  405  ;  (/nion  Central  Life  Ins.  Co.  v.  PoUk>er,  33 
Ohio  St.  459 ;  Monigoinery  v.  PJuKnix  MutuaJy  Life  Ins,  Co,^ 
14  Bush,  51 ;  Ins,  Co,  v,  Norton,  96  U.  S.  242 ;  Rann  v.  Ilorae 
Ins,  Co,,  59  N.  Y.  387;  Hoffman  v.  JEtna  Ins.  Co,,  32  N.  Y. 
413 ;  Linden  v.  Hepburn,  3  Sandf.  070 ;  Doe  v.  Dixon,  9  East, 
16  (New  ed.  5,  p.  23) ;  Bennett  v.  Eufaula  Home  Ins,  Co,,  46 
Ala.  11 ;  McAUister  v.  N.  E,  Mutual  Life,  101  Mass.  558. 

Johnson,  J.  The  company  issuing  this  policy  was  purely 
mutual.  By  its  cliaiter:  ''Sec.  3.  The  corporation  hereby 
created  shall  have  the  power  to  insure  the  lives  of  its  respect- 
ive members,  and  to  make  all  and  every  insurance  appei-t^in- 
ing  to,  or  connected  with,  life  risks,  and  to  grant  and  purchase 
annuities.-' 

"  Sec.  4.  Pci-sons  who  shall  liereaft<3r  insure  with  the  said 
corporation,  and  also  their  heirs,  executors,  administrators,  and 
assigns,  contuming  to  be  insured  in  said  corporation  as  herein- 
after provided,  shall  tliereby  become  members  thereof  during 
the  period  they  shall  remain  insured  by  such  corporation,  and 
DO  longer." 

The  corporate  powere  were  vested  in  a  board  of  trustees,  to 
be  elected  from  among  the  members. 

Prior  to  1863,  the  premiums  were  to  be  invested  in  bond* 
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secured  by  mortgages  on  uiiincumbercd  real  estate,  worth  twice 
the  amount  loaned ;  or  tlio  trustees  might  invest  not  exceeding 
one-half  the  premiums,  in  tlio  public  stocks  of  the  United 
States,  the  state  of  Wisconsin,  or  of  any  incorporated  city 
thereof. 

There  was  then  no  autliority  to  loan  to  policy-holders  any 
part  of  premiums  on  their  policies. 

To  remedy  this,  and  to  enable  the  company  to  loan  to  policy- 
holders part  of  their  annual  premiums,  in  case  tliey  desired  thus 
to  borrow,  instead  of  paying  all  cash,  the  charter  was  amended 
March  23,  1863,  as  follows : 

"  Sec.  11.  The  trustees  shall  have  power  to  invest  a  certain 
portion  of  the  premiums  received,  not  to  exceed  one-half 
thereof,  in  public  stocks  of  the  United  States  or  of  this  state, 
or  of  any  incorporated  city  of  this  state,  and  the  company  rnay 
loan  to  policy-holders  in  said  company^  from  time  to  time, 
sums  not  exceeding  ono-haJf  of  the  annual  premiums  on  their 
policies,  upon  notes  to  he  secured  hy  the  policy  of  the  person  to 
whom  the  loans  may  he  m^vdeP 

Under  this  amendment  the  policy  was  issued.  This  power 
was  valujible  to  the  company,  as  thereby  its  business  could  be 
greatly  increased  by  loaning  to  the  insured  not  exceeding  one- 
Lalf  the  premium,  instead  of  requiring  all  to  be  p|iid  in 
cash. 

Tlie  applicant  was  given  the  option  to  pay  in  this  method. 
When  asked  how  the  premium  should  be  paid,  whether  all  cash 
or  part  note,  she  answered  that  she  would  pay  by  "  cash  and 
note,"  and  the  contract  was  made  accoMingly. 

The  sixth  condition  of  the  policy  is,  "  This  policy  shall  not 
take  effect  and  become  binding  until  the  cash  premium,  shall  be 
actually  paid."  The  distinction  between  that  part  of  tlie  pre- 
mium payable  in  cash,  and  that  part  paid  by  note,  as  well  as 
the  effect  of  non-payment  of  either,  is  shown  by  this  clause,  as 
well  as  in  the  following,  found  in  tlie  body  of  the  policy : 

"  And  the  said  company  do  hereby  promise  and  agree  to  i)ay 
the  said  sum  assured,  at  their  office,  to  the  said  assured,  or  her 
executors,  administrators  or  assigns,  in  ninety  days  after  due 
notice  and  proof  of  death  of  the  said  person  whose  life  is 
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hereby  assured  (the  balance  of  the  yearns  premium  and  aU  notes 
gi/oenfoT  premiumB^if  amy^  heing  first  deducted  therefrom)^ 
and  in  case  of  the  death  of  the  said  assured  before  the  death  of 
the  said  person  whoso  life  is  assured,  the  amount  of  the  said  in- 
surance shall  be  payable  to  the  heirs  at  law  of  said  Stephen  P. 
Bonner." 

These  premium  notes  are  in  the  nature  of  a  permanent  loan. 
If  not  paid  by  dividends  they  remain  as  loans  payable,  "  when 
the  policy  becomes  due  by  limitation,  or  by  the  death  of 
Stephen  P.  Bonner." 

All  notes  given  for  premiums  remaining  unpaid  by  divi- 
dends, as  well  as  the  balance  of  the  year's  premium,  are  to  be 
deducted  from  the  amount  due  on  the  policy.  There  is  no 
personal  obligation  to  pay  these  notes.  They  are,  as  designated 
in  the  annual  renewal  receipts ;  "  Loan  notes."  The  renewal 
receipts  are  themselves  a  contract  to  keep  the  policy  binding, 
when  the  cash  premium  and  the  interest  is  paid,  and  the  an- 
nual loan  note  is  given  for  the  future  year.  To  determine  the 
real  character  of  this  contract,  we  must  look  to  the  act  of  incor- 
poration of  the  company,  witli  its  amendments  in  force  when 
it  was  made,  wiiih  the  object  sought  by  that  amendment,  as  well 
as  to  the  application,  the  policy,  the  notes  and  to  the  premium 
receipts  renewing  the  policy  from  year  to  year. 

By  the  express  terms  of  the  last  receipt,  dated  April  27, 
1871,  the  policy  was  made  binding  for  its  face  to  October  27, 
1871. 

Had  Bonner  died  at  any  time  after  the  policy  took  effect, 
under  the  6th  condition,  and  before  default  made,  it  is  clear 
that  the  whole  policy  would  have  been  payable,  less  all  pre- 
mium notes  then  unpaid  by  dividends. 

When  default  was  made  October  27,  1871,  the  right  to 
declare  a  forfeiture  arose  under  the  2d  condition  of  the  policy. 
It  is  there  provided  that : 

"  2d.  If  the  said  premiums,  or  the  interest  upo7i  any  note 
given  for  premiums^  shall  not  be  paid  on  or  before  the  days 
above  mentioned  for  the  payment  thereof,  at  the  office  of  the 
company,  or  to  agents  when  they  produce  receipts  signed  by 
the  president  or  secretary,  then,  in  every  such  case,  the  com- 
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pany  shall  not  be  liable  for  the  payment  of  the  whole  sum  as- 
sured, and  for  such  part  only  as  is  expressly  stipulated  above." 
The  right  thus  reserved  arises,  "  if  the  said  premiums  or  the 
interest  on  any  note  given  for  premiums  shall  not  be  paid." 
This  excludes  the  idea  that  a  right  of  forfeiture  exists  for  the 
non-payment  of  the  notes  themselves.  Forfeitures  are  not 
favored,  and  if  the  policy  contains  doubtful  or  repugnant  con- 
ditions, preference  will  be  given,  other  considerations  being 
equal,  to  that  construction  which  will  prevent  a  forfeiture.  If, 
therefore,  this  policy  was  in  force  for  its  face,  down  to  October 
27,  1871,  what  right  of  forfeiture  vested  in  the  company  upon 
default  made?  The  default  consisted  in  failing  to  pay  the 
cash  premium,  and  give  the  premium  note  for  the  seventh  year, 
and  in  failing  to  pay  the  past  year's  interest^  on  the  unpaid 
premium  notes  or  "  annual  loans  "  remaining  unpaid  by  divi- 
dends. This  interest  amounted  to  $22.83,  and  if  the  dividend 
declared  that  year,  of  $35.96,  should  have  been  applied  on  the 
interest^  there  would  have  been  no  default,  except  for  the  pre- 
mium for  the  seventh  year. 

The  forfeiture  operated  to  reheve  the  company  of  "the 
whole  sura  assured,"  but  left  the  policy  binding  for,  "  as  many 
tenths  of  the  original  sum  insured  as  there  shall  have  been 
complete  annual  premiums  paid,  at  the  time  of  the  default." 

These  provisions  are  utterly  inconsistent  with  the  idea,  that 
a  failure  to  pay  the  principal  of  the  notes  would  authorize  a 
forfeiture  to  any  extent.  The  words  "  said  premiums,"  in  this 
clause,  cannot  include  the  "  loan  notes,"  for  there  was  no  per- 
sonal obligation  to  pay  them.  The  failure  to  pay  the  interest 
on  these  notes  is  made  a  cause  of  forfeiture,  but  a  failure  to  pay 
these  notes  is  not.  '  They  were  loans,  not  to  be  paid  except  by 
dividends,  or  by  deduction  from  the  policy  when  due. 

The  application,  the  terms  of  the  policy  and  of  the  premium 
notes,  as  well  as  the  stipulation  of  the  company  on  the  margin 
of  the  premium  i-eceipts,  considered  in  connection  with  the 
power  to  loan  part  of  the  premium  to  the  policy-holder,  leave 
no  room  to  doubt  the  real  diaracter  of  this  contract. 

It  was  an  agreement  to  pay  an  annual  premium,  part  in  cash, 
and  part  by  note,  which  were  to  bo  regarded  as  loans  payable 
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out  of  dividends,  or  out  of  the  policy  when  it  became  dne- 
Its  legal  effect  was  the  eame  as  if  the  whole  premium  had  been 
paid  in  cash,  and  then  the  amount  for  which  the  note  was  given 
borrowed  back.  It  is  true,  as  a  general  rule,  that  giving  a  note 
is  only  a  conditional  payment  of  a  debt,  but  if  it  is  given  and 
accepted  as  payment,  it  is  otherwise.  These  premium  notes, 
or  annual  loan  notes,  as  they  are  called,  are  not,  in  legal  effect, 
notes,  but  rather  receipts  for  money  borrowed,  with  an  obliga- 
tion to  pay  interest  thereon,  and  to  allow  any  balance  unpaid 
thereon  by  dividends  to  be  deducted  from  the  policy,  when 
it  became  payable.  They  are  not  negotiable,  nor  payable  at 
any  fixed  time,  nor  for  any  certain  amount,  nor  by  the  maker 
personally,  but  in  a  special  mode.  They  are  in  the  nature  of 
loans  to  the  assured,  which  he  was  under  no  personal  obligation 
to  repay,  and  were  only  to  be  repaid  by  the  company  itself  out 
of  dividends,  or  out  of  the  policy.  This  is  sho\vn  by  the 
policy,  where  it  provides  for  part  cash  and  part  note ;  in  the 
application,  where  the  election  is  made  to  pay  in  "  cash  and 
note;"  in  the  6th  condition,  where  it  is  provided  that  the 
policy  shall  take  effect  when  the  "cash  premium  shall  be 
actually  paid ;"  and  finally,  in  the  clause  requiring  the  unpaid 
notes  to  be  deducted  from  the  amount  due  on  the  policy. 

We  cannot  better  enforce  the  argument  in  support  of  this 
conclusion,  than  to  quote  from  the  opinion  of  Mr.  Justice 
Swayne  in  Insurance  Co.  v.  Dutcher^  95  U.  S.  269,  a  case  in- 
volving the  same  principles,  but  where  the  policy  was  much 
more  favorable  to  the  company  than  here. 

There  the  policy  was  issued  in  consideration  of  a  sum  paid, 
and  a  like  payment  annually  for  ten  years,  on  a  day  named, 
with  the  right  to  share  in  the  profits.  Oii  the  death  of  the 
assured,  the  policy,  less  the  balance  of  the  year's  premiums  and 
all  indebtedness,  was  to  be  paid.  If  the  premium  should  not 
be  paid  on  the  day  fixed,  or  any  note  given  in  part  payment  of 
premium,  the  policy  to  become  void.  After  two  annual  pay- 
ments by  the  insured,  the  company  was  to  issue  a  paid-up  policy 
for  as  many  tenths  as  there  had  been  complete  annual  pre- 
miums paid  in  cash. 

These  notes  were  in  the  nature  of  permanent  loans,  payable 

Digitized  by  VjjOOQIC 


JANUARY  TERM,  1880.  66 

Insurnnco  Co.  v,  Bonner. 

ont  of  dividends,  and  at  each  time  of  payment  in  tbis  mode, 
receipts  were  given,  as  in  this  case,  showing  payment  in  full 
for  the  year.  After  four  annual  payments  thus  made,  and 
while  there  was  still  a  balance  due  on  the  four  premium  notes, 
Mrs.  Dutcher  demanded  a  paid-up  policy,  but  the  company  re- 
fused unless  she  would  first  pay  the  balance  due  on  the  pre- 
mium notes  in  cash. 

The  learned  justice  says  : 

"  But  it  is  6?id  the  policy  declares  that  the  amount  of  the 
paid-up  policy  should  be  determined  by  the  sum  of  the  pre- 
miums *  pai4  in  cash.' 

"  To  this  there  is  an  obvious,  and,  we  think,  a  conclusive 
answer.  The  part  of  the  annual  premium,  for  which  a  note 
was  to  be  given,  was  in  substance  and  effect  a  loan  of  so  much 
money  by  the  company  to  the  assured.  It  was  so  described  in 
the  receipt  of  the  company  for  the  premium,  and  in  the  con- 
tract of  the  parties. 

"  If  the  money  had  been  actually  paid  to  the  company,  and 
the  next  moment  loaned  back,  and  the  note  then  taken,  there 
would  not  have  been  room  even  for  a  quibble  upon  the  subject. 

"Why  go  through  such  a  ceremony  ?  AV'hy  not  go  directly, 
as  was  done,  to  the  end  in  view  ?  The  intent  which  animated 
the  conduct  of  the  parties  determines  its  character.  The  re- 
ceipt and  contract  both  show  that  the  transaction  was  regarded 
by  both  parties  as  a  paym.ent  of  money  to  one  and  a  loan  back 
to  the  other,  for  which  the  note  was  taken.  The  receipt  was 
for  the  full  amount  of  the  premium.  The  iv)te  and  loan  were 
mentioned  by  way  of  memorandum,  as  a  distinct  matter.  The 
law  never  requires  an  idle  thing  to  be  done.  It  ^\:ould  clearly 
have  been  this,  and  nothing  else,  if  the  assured  had  actually 
handed  over  the  money  and  note  with  one  hand,  and,  eo  instantly 
with  the  other  taken  back  the  money. 

"  The  company  had  the  power  to  waive  the  actual  production 
and  payment  of  the  money,  and  to  receive  a  note  bearing  in- 
terest as  the  same  thing.  It  has  exercised  this  power,  and  is 
estojjped  to  deny  the  consequence.  Where  a  surety,  by  giving 
his  note,  extinguishes  the  liability  of  his  co-surety,  he  can 
maintain  an  action  against  the  co-surety  for  money  paid ;  be- 
VOL.  xxxvi.— 6 
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cause  the  effect  is  the  same  that  would  have  been  wrought  by 
the  actual  payment  of  the  money." 

That  this  was  the  construction  placed  upon  this  policy  by  the 
company  itself  is  evident  from  the  fact  that,  on  policies  subse- 
quently issued,  the  provision  as  to  the  liability  of  the  company 
for  as  many  tenths  as  there  shall  have  been  complete  annual 
premiums  paid,  was  qualified  by  adding  to  that  clause  this  limi- 
tation :  "  But  in  order  to  secure  such  proportion  of  the  policy, 
aU  pi^emium  notes  must  he  taken  up^  or  the  interest  ihercorv 
he  paid  annually  in  cash^  on  the  date  of  the  anmial  maturity  of 
the  premium^  until  the  notes  are  canceled  hy  returns  of  the 
surplus,  or  tlie  whole  policy  wiU  he  forfeited^  Hull  v.  N. 
TF.  M.  Life  Ins.  Co.,  39  Wis.  397 ;  Ohde  v.  The  Same,  40 
Iowa,  357 ;  Syinonds  v.  The  Same,  23  Minn.  491 ;  Little  v. 
The  Same,  7  Ins.  Law  Jour.  50. 

If,  as  was  held  in  the  Hull  case,  that  the  dividend  declared  in 
1871,  of  $35.96,  should  have  been  applied  on  the  interoGt  then 
due  on  the  previous  notes,  there  was  then  no  default  in  payment 
of  interest  on  premium  notes,  for  which  a  forfeiture  could  be 
declared. 

This  case  differe  from  that  in  this  respect, — ^tliere  the  divi- 
dends were  to  be  applied  to  the  principal  and  interest  of  the 
notes,  while  here  the  interest  is  to  he  paid  annually  in  cash, 
and  the  dividends  are  to  be  applied  on  the  notes. 

Holding,  as  we  do,  that  the  giving  of  these  premium  notes 
was  in  effect  a  payment  of  the  premium,  and  also  a  loan  of  that 
amomit  to  the  policy  holder,  the  right  to  have  a  paid-up  policy 
for  as  many  tenths  as  were  thus  paid  became  fixed,  and  that  no 
subsequent  default  in  the  payment  of  interest  on  these  notes 
would  divest  this  right;  the  question  of  the  application  of 
this  third  dividend  to  the  interest  then  due,  instead  of  upon 
the  note,  becomes  immaterial,  in  deteiTnining  how  many  com- 
plete annual  payments  were  made.  The  interest  then  due,  as 
well  as  tho  eubsequently-accraing  interest  on  these  notes,  if 
not  paid,  followed  the  notes;  and  the  amount  due  thereon 
when  tho  policy  became  payable  should  be  deducted  from  the 
$3,000  due  on  the  policy. 

The  failure  to  pay  the  interest  due  October  27, 1871,  on  the 
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previous  notes,  gave  to  the  company  the  right  to  declare  the 
policy  forfeited  as  to  the  future,  but  it  did  not  defeat  the  right 
of  the  afignred  to  a  paid-up  policy  for  the  six  annual  payments 
actually  made  as  provided  for,  before  such  failure. 

The  court  below  so  adjudged,  but  refused  to  allow  any  de- 
duction for  unpaid  interest  on  the  balance  due  on  these  pre- 
mium notes. 

The  reason  given  is,  that  from  the  time  the  insured  ceased  to 
pay  interest  to  his  death,  the  company,  under  its  niles  and 
under  its  construction  of  the  policy,  cut  him  off  from  the  bene- 
fit of  dividends  as  to  four-tenths  of  the  policy,  in  part  repre- 
sented by  these  notes ;  and  that  if  the  company  was  entitled  to 
interest,  he  would  be  equally  entitled  to  dividends  on  these 
four-tenths,  which  would  exceed  the  interest. 

These  notes  stipulated  for  the  payment  of  interest  annually 
on  the  premium  notes,  or  the  policy  should  be  forfeited.  The 
policy  provides  that  if  it  be  not  paid  on  or  before  the  days 
named,  the  company  shall  be  liable  only  for  as  many  tenths  as 
there  were  complete  annual  payments.  This  liability  was,  as 
we  have  found,  for  six  annual  payments,  out  of  which  must  be 
deducted  all  notes  given  for  premiums  unpaid  by  dividends. 
This  is  the  whole  extent  of  its  liability  after  foffeitui*e.  The 
complete  annual  payments  save  only  as  many  tenths  of  the 
policy.  The  contract  was  one  of  mutual  <K)venent8.  In  con- 
sideration of  the  payments  of  the  aimual  premiums  in  cash  and 
notes,  and  the  annual  payment  of  interest  in  cash  on  the  notes, 
the  company  agree  to  keep  the  party  insured,  and  to  pay  an 
equitable  share  of  the  profits  in  dividends  from  time  to  time. 
The?  payment  of  this  interest  is  a  vital  part  of  this  contract ; 
its  non-payment  forfeits  the  policy,  and  but  for  the  clause  lim- 
iting the  forfeiture,  default  in  such  payment  would  forfeit  the 
whole  policy. 

Prompt  payment  of  interest  is  also  essential  to  the  successful 
prosecution  of  the  business,  and  to  enable  the  company  to  make 
and  declare  dividends.  The  assured  has  agreed  that  if  there  is 
a  failure  to  pay  this  interest,  the  policy  shall  be  forfeited,  ex- 
cept as  to  the  tentlis  paid  for. 

It  would  be  inequitable  to  allow  the  assured  to  remain  in 
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default  for  interest  due,  and  j^et  participate  in  the  dividends 
declared  after  the  policy  is  forfeited,  which  are  fruits  of  prompt 
payments  by  other  policy  holders.  By  the  very  nature  of  the 
contract,  the  annual  payment  of  interest  was  a  condition  pre- 
cedent, to  entitle  the  policy  holder  to  future  dividends. 

We  hold,  therefore,  that  there  were  six  complete  annual  pay- 
ments of  premiums  made  prior  to  October  27,  1871,  and  that 
the  failure  to  pay  further  premiums,  or  the  interest  annually  due 
on  the  balance  of  the  notes  remaining  unpaid  after  the  applicsr 
tion  of  the  first  three  dividends,  forfeited  said  policy,  except  as 
to  six-tenths  thereof,  and  all  right  to  future  dividends  thereon. 
We  hold,  further,  that  the  unpaid  interest  on  these  notes,  com- 
puted according  to  their  terms,  became  part  of  the  amount 
due  on  the  notes,  to  be  deducted  from  the  amount  found  due  on 
the  policy. 

As  the  court  below  erred  in  not  allowing  interest  on  the 
balance  due  on  these  unpaid  premium  notes,  the  judgment  is 
reversed,  and  the  cause  is  remanded  for  proceedings  according 
to  the  foregoing  opinion. 


ByOKINGnAM  V.  BuCKINGnAM. 

1.  M.  engaged  in  the  management  of  the  business  of  H.    Beyond  the  firafc 

year  there  was  no  agreement  as  to  the  time  the  service  was  to  con- 
tinue, nor  88  to  the  compensation  to  be  paid  ;  but  it  was  the  expec- 
tation of  the  parties  that  they  would  come  to  an  agreement  as  to 
sucli  compensation.  After  many  years  of  service  and  before  the 
contemplated  agreement  was  consummated,  M.  became  a  bankrupt: 
Eeldt  that  on  the  adjudication  of  his  bankruptcy  the  right  to  de- 
mand the  value  of  the  services  already  rendered  passed  to  the  assignee, 
who,  by  operation  of  law,  succeeded  to  all  the  rights  of  tho 
bankrupt  in  respect  to  such  demand. 

2.  Before  a  bankrupt  can  maintain  an  action  on  a  claim,  which,  under  tht 

adjudication  in  bankruptcy  passed  to  the  assignee,  on  the  ground  that 
the  assignee  elected  not  to  take  such  claim,  it  devolves  upon  the  bank* 
rupt  to  show  that  the  assignee  was  informed  of  the  nature  of  the  claim 
and  that  he  elected  not  to  take  it. 
8.  In  an  action  brought  by  a  bankrupt  upon  a  catise  of  action  which  passed 
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to  his  assignee,  it  is  immaterial  whether  the  right  of  the  assignee  to  sue 
on  the  cause  of  action  is  barred  or  not. 
4.  The  objection,  that  the  cause  of  action  for  which  the  plaintiff  sues  was 
assigned  before  the  commencement  of  the  action,  does  not  relate  to 
the  capacity  of  the  plaintiff  to  sue,  but  to  the  fact  that  the  right  of 
action  sought  to  be  enforced  is  not  in  the  plaintiff.  To  warrant 
a  recovery  the  petition  must  show  a  cause  of  action  in  the  plaintiff. 

Ekrob  to  the  District  Court  of  Hamilton  County. 

The  action  in  the  common  pleas  was  instituted  by  Mark 
Buckingham,  to  enforce  the  specific  pyformance  of  a  contract 
to  convey  real  estate. 

It  appears  from  the  petition,  "  That  in  September,  eighteen 
hundred  and  sixty-seven  (1867),  the  said  plaintiff  applied  in  the 
district  court  of  the  United  States  for  the  southern  district  of 
Oliio  for  the  benefit  of  an  act  entitled  "  An  act  to  establish  a 
uniform  system  of  bankruptcy  throughout  the  United  States," 
approved  March  2, 1867,  and  under  the  proceedings  had  upon 
said  application  surrendered  all  his  property  and  effects,  pursu- 
ant to  the  requirements  of  said  law,  and  having  conformed 
to  all  the  requirements  thereof,  was,  on  the  tenth  day  of 
April,  eighteen  hundred  and  sixty-eight  (1868),  forever 
discharged  from  all  debts  and  claims  which  by  said  act  were 
provable  against  his  estate,  and  which  existed  on  the  sixth 
day  of  September,  eighteen  hundred  and  sixty-seven  (1867), 
as  will  more  fully  and  at  large  appear  by  the  records 
and  proceedings  of  said  district  court,  reference  being  had 
thereto." 

The  petition  also  states,  that  on  April  15, 1869,  the  defend- 
ant, Horatio  Buckingham  (in  consideration  of  certain  services 
theretofore  rendered  by  the  plaintiff  for  and  at  the  request  of 
the  defendant),  promised  and  agreed  that  he  would,  when  he 
should  be  so  requested  by  the  plaintiff,  convey  to  him,  in  fee 
simple,  certain  real  estate  situated  in  Hamilton  and  Clermont 
counties,  Ohio,  and  in  said  petition  particularly  described,  being 
five  separate  tracts,  containing  about  244  acres  of  land,  with  a 
distillery,  a  mill,  a  dwelling-house,  and  wai'ehouse  on  the  same. 
And  also,  the  defendant  would  convey  to  plaintiff,  or  pay  him 
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an  amount  of  money  equal  to  one-half  the  value  of  certain 
lands  in  the  counties  of  Cook  and  Hamilton,  in  the  State  of  Il- 
linois, and  certain  other  lands  in  Hamilton  county,  Ohio,  in  said 
petition  described,  subject  to  the  payment  of  about  $7,470  by 
said  plaintiff  toward  the  extinguishment  of  certain  claims 
against  part  of  said  property. 

It  is  also  alleged  in  the  petition,  that  said  plaintiff,  as  part  of 
said  agreement,  was  to  pay  and  indemnify  the  defendant  against 
liability  on  two  notes  made  by  defendant  to  the  order  of  the 
said  plaintiff,  for  $6,825  each,  and  dated  December,  1853,  and 
at  the  date  of  filing  sai<>  petition  held  by  the  assignee  in  bank- 
ruptcy of  the  said  Mark  13uckingham. 

The  petition  avers  that  tlie  plaintiff  has  requested  the  de- 
fendant to  make  said  conveyances,  but  he  refused  so  to  do,  and 
it  prays  that  he  be  adjudged  and  compelled  to  convey,  &c. 

To  this  petition  an  answer  was  filed,  and  a  decree  was  taken 
in  the  common  pleas,  dismissing  said  action.  The  case  was 
taken  to  the  district  court  by  appeal.  On  the  trial  of  the  case 
in  the  district  court,  the  plaintiff  having  wholly  failed  to  prove 
the  agreement  to  convey  set  forth  in  his  petition,  tiled  (by  leave 
of  court)  an  amendment  thereto,  stating  that  on  said  April  16, 
1869,  ''  the  said  defendant,  in  consideration  that  the  said  plaintiff 
had  done  and  performed  tlie  services  and  benefits  thereinbefore 
set  forth  and  described,  at  the  instance  and  request  of  the  defend- 
ant, and  in  the  manner  as  thereinbefore  set  forth,  undertook  and 
faithfully  promised  the  plaintiff  that  he,  the  defendant,  would, 
upon  the  request  of  the  plaintiff,  pay  to  the  said  plaintiff  such 
an  amount  of  money  as  the  said  services  and  benefits  might  be 
reiusonably  worth."  And  that  said  services  were  of  great  value, 
and  were  reasonably  w^orth  an  amount  of  money  equivalent  to 
one-half  the  profits  realized  from  said  services ;  and  that  the 
defendant  then  and  there  promised  to  pay  to  him  one-half  of 
the  said  profits,  but  has  failed,  though  often  requested  so  to  do. 

The  amended  petition  avers  that  the  plaintiff's  half  of  the 
said  profits  amounts  to  $35,000. 

The  district  court  found,  from  the  evidence,  that  neither  of 
the  agreements  alleged  in  the  petition  and  the  amendment 
thereto  have  been  made  on  April  15, 1869,  was  in  fact  made. 
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The  claim  of  the  plaintiff,  therefore,  rests  on  the  original 
nnderstanding  and  agreement  between  the  parties  in  1853, 
when  he  entered  into  the  employment  of  the  defendant. 

Tlie  plaintiif  8  statement  of  what  that  was  is  set  foith  in  his 
testimony  as  follows : 

"  The  agreement  was  that  I  was  to  take  possession  of  this 
personal  property,  and  do  with  it  as  if  it  was  my  own.  I  was 
to  use  his  name.  I  was  to  use  his  name  as  if  it  was  my  own. 
I  did  go  ahead  with  the  use  of  his  name,  and  conducted  tlie 
business  as  if  it  was  my  own.  We  made  a  sort  of  nominal 
agreement,  about  $600  per  year,  for  my  services  for  the  first 
year,  and  the  use  of  the  house,  but  it  was  to  have  nothing  to 
do  with  the  justice  between  us.  The  agreement  was  to  do  all 
justice  by  me.  That  was  the  agreement ;  I  continued  to  do 
business ;  the  distillery  was  burned  in  the  spring  of  1858  ;  the 
store  was  continued  till  about  the  spring  of  1861 ;  the  flour- 
mill  was  run  up  to  1869 ;  the  grist-mill  has  a  cjipacity  of  one 
liundrcd  and  fifty  barrels  per  day ;  we  kept  it  running  pretty 
busily  up  till  the  distilleiy  was  burned  ;  it  was  run  afterward, 
but  not  doing  so  much."  (Thei^e  were  about  sixty-four  acres 
of  the  mill  property  which  was  farm  land.) 

"  These  operations  were  carried  on  in  the  name  of  H. 
Buckingham.  There  were  a  regular  set  of  books  of  account 
kept  by  Charles.  I  made  some  entries;  I  had  supervision 
of  the  books ;  they  were  open  to  Horatio.  H.  Stroman  was 
the  first  bookkeeper ;  after  him  A.  M.  Robinson  ;  then  James 
Gest  till  he  died  ;  after  his  death,  in  1866,  there  was  not  much 
done  after  1866.  I  carrriecJon  the  business,  except  in  the  last 
three  or  four  years ;  Horatio  saw  to  renting  the  mill,  &c." 

On  cross-examination,  he  says :  "After  the  spring  of  1865,  I 
did  not  do  mudx,  as  there  was  not  much  to  be  done.  I  have 
done  certain  things  for  Horatio  after  1865  ;  I  did  not  do  any 
p^ular  business  for  Horatio  since  1S65  ;  I  did  what  was 
necessary." 

Horatio  Buckingham  says  that  Mark  asked  him  $600  per 
year  for  his  services,  and  he  gave  him  it.  He  had,  in  addition, 
the  use  of  the  dwelling-house  and  about  five  acres  of  land,  and 
Ids  fire- wood,  com,  (fee.    He  says :  "  We  never  had  any  other 
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bargain."  This  was  all  the  testimony  there  waa  before  the 
court  in  reference  to  tlie  agi'eement  between  the  parties  as  to 
the  terms  of  the  employment. 

The  defendant  introduced  testimony  showing  that  on  Sep- 
tember 6,  1867,  Mark  Buckingham  filed  his  petition  in  bank- 
ruptcy in  tlie  district  court  of  the  United  States  for  the 
southern  district  of  Ohio;  was  duly  adjudged  bankrupt; 
and  on  October  18,  1867,  E.  P.  Cranch,  the  register  in  bank- 
ruptcy, executed  and  delivered  a  deed  of  assignment,  pur- 
suant to  the  statute,  to  T.  Jeff.  Phelps,  the  assignee  in 
bankniptcy  of  said  Mark  Buckingham,  which  deed  was  read 
in  evidence. 

The  scliedules  did  not  contain  any  reference  to  the  daira 
sued  on  herein,  nor  was  it  mentioned  or  disclosed  in  the  exam- 
ination of  the  bankiTipt. 

The  district  court,  on  the  trial  of  the  case,  found,  among 
othere,  the  following  facts  from  the  evidence : 

"  That  the  defendant,  in  December,  1853,  engaged  the  plaint- 
iff to  undertake  the  management  of  all  of  said  business  (to 
wit,  the  management  of  a  store,  a  distillery,  a  grist-mill,  and 
saw-mill) ;  that  the  plaintiff  carried  on  for  the  defendant  all 
said  business,  and  also  other  business  operations  in  Cincinnati 
and  on  the  Scioto  river,  and  conducted  for  him  sundry  pur- 
chases of  land  in  Ohio  and  Illinois ;  that  the  plaintiff  devoted 
the  whole  of  his  time  to  said  employment,  which  was  finally 
tenninated  in  the  spring  of  1869 ;  that  for  the  first  year  of 
said  employment  the  plaintiff  has  been  fully  paid  and  satisfied ; 
that  during  the  rest  of  the  said  employment  the  plaintiff  re- 
sided in  the  said  dwelling  and  curtilage  belonging  to  the  de- 
fendant, and  has  drawn  from  the  said  business  means  for  the 
support  of  himself  and  family,  and  the  education  of  his  chil- 
dren ;  that  the  plaintiff  all  the  while  expected  and  the  defend- 
ant all  the  while  intended  to  make,  at  some  subsequent  time,  an 
agreement  for  the  complete  compensation  of  the  plaintiff ;  that 
in  the  spring  of  1869,  the  plaintiff  and  defendant  conferred 
and  made  memoranda,  with  a  view  toward  making  such  agree- 
ment, but  determined  to  postpone  to  a  later  day  the  making  of 
an  agreement ;  that  the  plaintiff  has  since  called  on  the  def end- 
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ant  to  enter  into  an  agreement  for  the  complete  compensation 
for  the  services  rendered,  bnt  that  the  defendant  has  refused 
and  still  refuses  to  make  any  agreement,  but  claims  the  plaint- 
iff has  been  fully  compensated. 

"  And  the  court  further  find  that  the  plaintiff  is  entitled  to 
reasonable  compensation,  and  find  that  a  sum  equal  to  one-half 
of  the  net  profits  of  the  business  earned  on  by  the  plaintiff  for 
the  defendant,  including  investments  in  land,  would  be  reason- 
able compensation.  And  the  court  orders  a  reference  of  the 
case  to  a  master,  to  ascertain  the  amount  of  the  profits,"  &c. 

The  court  directed  that  the  master,  in  ascertaining  the 
amount  of  the  profits,  should  include  in  said  business  the  in- 
vestments in  land  made  by  the  plaintiff  on  behalf  of  the  de- 
fendant ;  and  it  also  ordered  that  in  stating  -  said  account 
credit  should  be  given  to  the  plaintiff  for  any  money  received 
by  him  as  salary  as  postmaster  or  otherwise,  in  his  own  right, 
which  he  may  have  put  into  said  business,  and  he  should  be 
charged  with  a  fair  rent  for  the  house  and  curtilage  occupied 
by  liim,  and  with  money  paid  to  him  or  on  his  account  by 
the  defendant,  as  weU  as  with  what  he  drew  himself  from 
the  business. 

Exceptions  were  taken  to  the  findings  and  decree  of  the 
court,  and  to  tlie  overruUng  of  a  motion  for  new  trial  made  by 
defendant,  and  a  bill  of  exceptions  embodying  all  the  testi- 
mony was  signed,  sealed,  and  allowed,  and  made  part  of  the 
record.  And  this  proceeding  in  error  is  prosecuted  to .  reverse 
said  judgment  or  decree  of  the  district  court,  because  of  errors 
apparent  on  the  record. 

The  first  error  comphiined  of  is,  that  the  court  found  and 
decreed  that  the  plaintiff  was  entitled  to  recover  for  services 
rendered  by  him  prior  to  the  date  of  the  commencement  of  his 
proceedings  in  bankruptcy,  on  September  6,  1867. 

The  second  error  relates  to  the  rule  or  measure  of  damages 
decreed  and  fixed  by  the  court,  to  wit,  that  a  sum  equal  to 
one-half  the  net  profits  of  the  business  carried  on  by  the  plaint- 
iff should  be  taken  as  the  amount  of  damage  to  which  the 
plaintiff  is  entitled. 
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George  Hoadley  and  Coppock  cfe  CaldweU^  for  plaintifi  in 
error: 

1.  As  to  what  property  passed  to  the  assignee  in  bankruptcy, 
see  Hilliard  on  Bankruptcy,  107, 108,  146 ;  Cc/megys  v.  Vobb^^ 
1  Pet.  193;  Milnor  v.  Metz,  16  Id.  221.  The  effect  of  die 
pro3eedings  in  bankruptcy  was  to  divest  the  plaintiff  of  all  his 
property  and  rights,  including  the  claim  ^sued  for,  on  Septem- 
ber 6,  1867.  Those  rights  passed  to  and  vested  in  the  assignee, 
in  trust  for  tlie  creditors.  The  a«eignee  took  the  legal  title  to 
all  the  assets,  and  the  creditors  became  the  equitable  owners  of 
the  same.  The  assignee  alone  could  sue  for  the  recovery  of 
the  assets,  except  perhaps  where  he  willfully  and  fraudulently 
neglected  his  duty,  in  which  case  the  creditors  might  in  equity 
prosecute  a  suit  by  making  the  assignee  a  party  and  setting 
forth  his  neglect  and  refusal.  But  the  bankrupt  could 
not  maintain  such  an  action  in  his  own  name.  His  legal 
capacity  to  sue  for  rights  which  accrued  before  the  bankruptcy 
was  gone.  It  was  therefore  sufficient,  in  this  case,  in  order  to 
defeat  the  plaintiff's  action,  for  the  defendant  to  show  that  the 
plaintiff  had  filed  his  petition  in  bankniptcy,  and  that  the  reg- 
ister had  executed  a  deed  to  his  assignee.  This  was  a  bar  to 
the  action,  at  least  to  so  much  as  sought  a  recovery  for  ser- 
vices rendered  prior  to  September  6,  1867.  On  this  point 
we  refer  to  the  decision  of  Lord  Campbell  in  the  case  of 
Sprye  v.  Porter^  38  Eng.  L.  &  Eq.  67-  See  same  case  re- 
ported 7  EUis  &  Blackburn,  Q.  B.  57. 

2.  The  true  rule  for  determining  the  compensation  in  the 
present  case,  it  appears  to  us,  is  for  the  court  to  ascertain 
what  skill  and  experience  the  plaintiff  had  when  he  entered 
the  employment  of  the  defendant,  and  what  he  did  while  in 
said  service.  These  being  shown,  the  next  step  would  be  to 
prove  what  such  services  were  reasonably  worth.  QuaniuTn, 
meruit  or  quantum  vaUhit  is  the  question.  "A  quantum 
meruit  is  not  what  the  defendant  gained,  but  what  the, plaint- 
iff deserved."    JEdington  v.  Pickle^  1  Sneed  (Tenn.)  122. 

Matthews^  Ramsey  cfe  MaMhews^  and  Dijmd  M.  Hyma/Hy 
for  defendant  in  error : 
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The  defendant  did  not  demnr,  nor  did  he,  by  his  answer, 
seek  to  take  any  advantage  of  the  plaintifiPs  bankruptcy  ;  and, 
under  this  section  of  the  Code,  he  must  be  deemed  to  have 
waived  this  objection.  Does  the  mere  fact  that  it  appears  on 
the  face  of  the  pleadings,  or  in  the  evidence  at  the  trial,  that 
the  plaintiff  has  been  adjudged  a  banknipt,  have  the  force  of  a 
plea  or  answer  i    We  think  not. 

Tlie  objection  that  the  plaintiff  has  not  the  legal  capacity  to 
sue  unless  it  appears  on  the  face  of  the  complaint  or  petition, 
so  that  it  can  be  raised  by  demurrer,  is  new  matter.  Being  in 
the  nature  of  a  dilatory  defense,  like  that  of  a  defect  of  par- 
ties, the  facte  which  constitute  it  must  be  stated  with  certainty ; 
a  mere  general  averment  would  raise  no  issue.  Pomeroy  on 
Remedies,  733,  and  cases  cited ;  Burnaide  v.  MatJiewa^  54  N. 
Y.  78. 

An  answer  in  an  action  for  the  recovery  of  personal  prop- 
erty, which  avers  that  the  plaintiflE  has  been  adjudicated  a 
banknipt,  and  prays  that  the  suit  abate,  but  does  not  aver 
appointment  of  an  assignee,  is  bad  on  demmTer.  It  is  not  the 
adjudicatioQ  in  bankruptcy,  but  the  appointment  of  an 
assignee,  which  divests  the  bankrupt's  title;  and  pleas  in 
abatement  must  be  drawn  with  great  precision  and  accuracy. 
Sfuiherland  v.  Davis^  42  Ind.  26. 

If  the  plaintiflE's  legal  capacity  to  sue  was  gone,  certainly  the 
right  of  the  defendant  to  sliow  such  want  of  legal  capacity 
was  also  gone,  by  his  failure  to  take  advantage  of  the  defect' 
by  answer  or  demurrer. 

"A  court  cannot  take  judicial  notice  of  proceedings  in 
bankruptcy  in  another  court,  and  it  is  its  duty  to  proceed  as 
between  the  parties  before  it  until,  by  some  proper  pleadings 
in  the  case,  it  is  informed  of  the  changed  relations  of  any  of 
such  parties  to  the  subject-matter  of  the  suit."  Eydter  v.  Gaff^ 
91  U.  S.  524;  Smith  v.  Gordon,  6  Law  Reporter,  313  ;  Copo- 
land  V.  Stephens,  1  Bam.  &  Aid.  573 ;  Webh  v.  Down,  1  Bos. 
&  Pull.  44. 

If  the  assignee  elects  to  claim  property,  he  must  elect  in  a 
reasonable  time.  Rugdy  v.  Mobinsonj  19  Ala.  404,  416, 
417. 
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As  to  the  titlo  an  assignee  in  bankruptcy  takes,  see  Bhoad-es 
V.  BlaohuUm^  106  Maas.  336. 

White,  J.  If  the  first  ground  of  error  is  well  taken,  the 
second  need  not  be  considei-ed. 

The  first  ground  is,  that  the  court  erred  in  finding  and  de- 
creeing that  tlie  plaintiff  below,  Mark  Buckingham,  was  en- 
titled to  recover  for  services  rendered  by  him  prior  to  the  com- 
mencement of  his  proceedings  in  bankruptcy,  on  September  6, 
1867. 

Whether  this  ground  of  error  is  well  taken  or  not  depends 
upon  the  effect  of  section  14  of  the  banknipt  act  of  March  2, 
1867,  upon  the  cause  of  action  sued  on.  According  to  the  pro- 
visions of  tliis  section,  the  deed  executed  by  the  register  vested 
in  the  assignee,  among  other  things,  "  all  riglits  in  equity  "  and 
"choses  in  action"  of  the  banknipt,  and  "  all  debts  due  him  or 
any  peraon  for  his  use,  and  all  liens  and  securities  therefor ; 
all  his  rights  of  action  for  property  or  estate,  real  or  personal, 
and  for  any  cause  of  action  which  the  banknipt  had  against 
any  person  arising  from  contract,"  &c.  The  section  declares 
that  all  such  riglits  shall,  in  virtue  of  the  adjudication  of  bank- 
ruptcy, and  the  appointment  of  the  assignee,  be  at  once  vested 
in  such  assignee. 

That  the  plaintiff  below  had,  at  the  time  of  his  bankniptcy, 
a  right  of  action  for  his  services  rendered  up  to  that  time,  we 
entertain  no  doubt,  from  the  finding  of  the  court  and  from  his 
own  testimony. 

The  finding  is  that  he  engaged  in  the  management  of  the 
business  of  the  plaintiff  in  error  (the  defendant  below),  in  De- 
cember, 1853 ;  but  that  his  employment  did  not  finally  ter- 
minate until  the  spring  of  1860.  The  testimony,  however, 
shows  that  his  services  substantially  ended  in  1865.  The  em- 
ployment was  for  no  specific  time.  Eitlier  party  was  at  liberty 
to  tenninate  it  at  any  time  and  to  require  a  settlement  for  the 
services  performed.  The  fact  that  it  was  the  expectation  of 
the  parties  that  they  would  come  to  an  agreement  as  to  the 
compensation,  did  not  require  the  plaintiff  to  continue  in  tho 
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eervice  until  sncli  agreement  should  be  consummated ;  nor  did 
it  affect  his  right  to  be  compensated  for  services  rendered. 

On  the  adjudication  in  bankniptey,  the  right  to  demand  the 
value  of  the  services  already  rendered  passed  to  the  assignee, 
who  succeeded,  by  operation  of  law,  to  all  the  rights  of  the 
bankrupt  in  respect  to  such  demand. 

It  is  claimed  on  behalf  of  the  defendant  in  error,  that 
although  all  property  and  rights  of  property  are,  by  operation 
of  law,  transferred  to  and  vested  in  the  assignee,  yet  that  he  is 
not  bound,  in  all  cases,  to  talte  possession  of  every  part.  That 
if  any  part  of  the  property  would  be  rather  a  burden  than  a 
benefit  to  the  estate,  the  assignee  may  elect  not  .to  take  such 
property,  and  in  the  case  of  his  making  such  election,  that  the 
right  remains  in  the  bankrupt. 

We  deem  it  unnecessary  to  refer  to  the  various  cases  cited 
in  support  of  this  proposition.  It  is  suflScient  to  say  that  the 
proposition  is  not  applicable  to  the  case  before  us.  Before  the 
bankrupt  can  support  his  title  upon  the  ground  that  the 
assignee  has  elected  not  to  take  the  property  or  the  right  in 
question,  it  devolves  upon  him  to  show  that  such  election  has 
been  exercised  by  the  assignee. 

No  such  proof  has  been  made  in  the  present  case.  The 
schedules  in  the  bankniptey  proceeding  contained  no  reference 
to  the  claim  sued  on,  nor  was  it  mentioned  or  disclosed  in  the 
examination  of  the  bankrapt;  nor  does  it  appear  that  the 
assignee  was  otherwise  informed,  or  had  notice  of  the  nature  or 
extent  of  the  claim. 

It  does  appear  that  he  was  called  as  a  witness  by  the  defend- 
ant below  on  the  trial ;  but  the  extent  of  his  examination  was 
merely  to  show  when  he  was  elected  assignee,  and  to  require 
the  production  of  the  deed  executed  to  him  by  the  register  in 
bankruptcy. 

It  is  also  said,  on  behalf  of  the  defendant  in  error,  that  an 
action  brought  by  the  assignee  on  the  cause  of  action  in  ques- 
tion would  he  barred  under  section  2  of  the  bankrupt  act, 
Whetlier  this  would  be  so  or  not  we  cannot  determine  in  this 
case.  The  assignee  is  not  before  us ;  and  whether  his  right  to 
maintain  the  action  would  be  barred,  under  the  principles  de- 
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cided  in  Baily  v.  Glover  (21  Wall.  342),  can  only  properly  be 
determined  in  sncli  action. 

But  whether  an  action  by  the  assignee  would  be  barred  or 
not  is  immaterial  as  respects  the  rights  of  the  bankrupt.  The 
rights  of  the  bankrupt  remain  the  same  whether  the  right  of 
the  assignee  is  barred  or  not. 

It  is  also  claimed  that  the  objection,  that  tlie  plaintiff  below 
cannot  recover  for  services  rendered  prior  to  his  bankruptcy, 
is  not  available  to  the  plaintiff  in  error.  The  proposition  is, 
that  the  objection  relates  to  the  legal  capacity  of  the  plaintiff 
to  sue ;  and  that  as  the  objection  was  not  taken  by  demurrer 
or  by  answer,  the  objection  was  waived. 

But  this  contention  of  counsel  is  founded  upon  a  misconcep* 
tion  of  the  nature  of  the  objection.  The  objection  does  not 
relate  to  the  capacity  of  the  plaintilE  to  sue,  but  to  the  fact, 
that  it  appears  from  the  petition  that  the  right  of  action  which 
is  sought  to  be  enforced  does  not  exist  in  the  plaintiff,  but  in 
another,  on  whose  behalf  the  plaintiff  is  not  authorized  to  sue. 
To  warrant  a  recovery  on  the  petition,  it  must  show  a  cause  of 
action  in  the  plaintiff.  If  the  petition  fails  to  show  such  a 
cause  of  action,  the  objection  is  not  waived  by  a  failure  to 
demnr,  or  to  make  the  objection  by  answer.  A  fact  stated  in 
the  petition,  which  shows  that  the  plaintiff  has  no  right  to 
recover,  need  not  be  again  pleaded  by  the  defendant,  to  make 
it  effective. 

The  finding  and  judgment  of  the  court,  that  the  plaintiff 
below  was  entitled  to  recover  for  services  rendered  prior  to  the 
adjudication  in  bankruptcy,  is  set  aside,  the  judgment  reversed, 
and  the  cause  remanded. 
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Patrick  v.  Littell  et  al. 

1.  The  separate  estate  of  a  married  woman  is  chargeable  with  the  perform- 

ance of  her  engagements  or  obligations  made  or  incurred  upon  its 
credit  or  for  its  benefit;  and  an  agreement  by  her  to  pay  for  services 
to  be  rendered  in  procuring  a  loan  of  money  to  remove  a  mortgage 
from  such  estate,  is  an  agreement  made  upon  its  account,  and  for  its 
benefit. 

2.  In  an  action  under  section  28  of  the  Code  of   Civil  Procedure,  as 

amended  March  30,  1874,  against  a  married  woman,  upon  her  obliga- 
tion in  writing  to.  pay  for  services  rendered,  or  money  advanced,  for  the 
benefit  of  her  separate  estate,  it  is  nut  error  to  render  a  personal  judg- 
ment against  her. 
8.  Where  a  loan  of  money  is  to  be  secured  by  a  conveyance  of  real  estate 
in  fee  to  the  lender,  with  a  lease  back  for  a  specified  number  of  years, 
with  a  privilege  of  redemption  to  the  lessees  at  the  expiration  of  the 
term,  the  lessees  to  pay  a  ground  rent  equal  to  eight  per  cent,  per 
annum  on  the  money  loaned,  such  security  is  in  equity  a  mortgage 
and  subject  to  taxati(m  under  the  statute ;  and  a  promise  to  a  third 
party  to  pay  for  services  to  be  rendered  in  obtaining  a  loan  to  be  thus 
secured,  is  not  void  as  being  contrary  to  public  policy,  although  the 
object  of  the  lender  of  the  money  in  adopting  such  form  of  security 
was  to  evade  taxation  upon  the  investment. 

Ebeob  to  the  Superior  Court  of  Cincinnati. 

The  original  action  was  brought  by  the  defendants  in  error, 
against  John  W.  Patrick  and  Ruth  A.  Patrick,  husband  and 
wife,  for  services  rendered  and  money  paid  for  them,  under  the 
following  written  agreement : 

"Cum,  October  9,  1874. 
"  To  Jos.  H.  LnTELL  &  Co. 

"  You  are  hereby  authorized  to  negotiate  for  us  a  loan  of 
$10,000  on  our  house  and  lot,  50x136,  known  as  No.  534  Court 
St.,  between  Bay  miller  and  Freeman  sts.,  on  a  basis  of  a  10 
years'  lease,  we  to  give  a  good  and  sufficient  deed  of  general 
warranty,  free  of  dower  and  clear  of  incumbrances,  and  to  re- 
ceive a  lease  for  10  years,  with  privilege  of  redemption  at  the 
expiration  of  said  term ;  we  to  pay  ground  rent,  at  the  rate  of  S 
per  cent.,  that  is  to  say,  $800  per  annum,  payable  quarterly, 
and  all  taxes  and  assessments  that  are  or  may  be  levied  against 
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said  property.  We  also  agree  to  pay  attorneys'  fees  for  opam- 
ination  of  title,  and  your  commission  for  negotiating  loan. 
Commission  to  be  one  per  cent. 

"J.  W.  Patrick. 

"  Ruth  Ann  Patrick." 

It  appeared  that  the  defendants  had  paid  $50  attorneys'  fees 
for  the  examination  of  the  title,  and  had  secured  the  loan  of 
$10,000  upon  the  property,  in  accordance  with  the  above 
terms.  The  defendants  below  refused  to  receive  the  loan,  and 
the  action  was  brought  to  recover  the  agi-eed  commission  of 
$100,  and  the  $50  paid  for  the  examination  of  title. 

The  petition  alleged  that  the  contract  so  executed  by  Ruth. 
A.  Patrick  related  to  her  sepamte  estate,  and  was  for  its  bene- 
fit, and  that  said  Ruth  held  the  legal  title  to  the  property  de- 
scribed in  said  contract.     These  allegations  were  not  denied. 

The  answer,  after  setting  up  Mrs.  Patrick's  coverture  as  a 
first  defense,  alleged  that  the  transaction  only  contemplated  a 
mortgage  of  the  property  of  Mrs.  Patrick,  to  secure  a  loan, 
and  that  the  form  it  was  to  assume,  of  an  absolute  conveyance 
with  lease  back  for  ten  years,  with  right  of  redemption,  was  to 
evade  the  revenue  laws  of  the  state,  by  enabling  the  lender  of 
the  money  to  treat  the  transaction  on  his  part  as  a  purchase  of 
the  property,  and  not  as  a  mere  loan  of  money,  secured  by 
lien  upon  the  property  conveyed.  This  allegation  was  not  de- 
nied by  the  reply.  A  personal  judgment  was  rendered  in  the 
superior  court,  in  special  term,  against  both  defendants  below, 
and  the  judgment  against  Mrs.  Patrick  was  declared  to  be  a 
lien  upon  her  separate  estate.  In  the  general  term,  upon  peti- 
tion in  error  by  Mrs.  Patrick,  the  judgment  of  the  special  term 
against  her,  was  affirmec}. 

She  now  prosecutes  this  petition  in  error  to  reverse  such 
judgments. 

MaUhewSj  Ramsey  <&  MaithewSj  for  plaintiff  in  error. 
J.  li.  Murdoch^  for  defendants  in  error. 

BoTNTON,  J.    The  plaintiff  in  error  contends  that  the  judg- 
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ment  of  the  special  term  of  the  superior  court  against  her  is 
erroneous  for  two  reasons. 

First,  that  being  a  married  woman  when  her  liability  is  al- 
leged to  have  been  incurred,  and  not  having  charged  her  sepa- 
rate estate  with  the  performance  of  her  engagement  or  obliga- 
tion to  pay  the  defendants  for  the  services  rendered  in  her 
belialf,  or  for  the  money  advanced  for  her,  a  personal  judg- 
ment was  wholly  unauthorized  ;  and,  secondly,  that  inasmuch 
as  the  transaction  contemplated  that  the  security  for  the  loan 
should  assume  the  foiTn  of  an  absolute  conveyance,  with  a 
lease  back  for  ten  years,  with  a  right  of  redemption  at  the  end 
of  the  term,  instead  of  an  ordinary  mortgage,  the  purpose  being 
to  evade  the  revenue  laws  of  the  state  by  so  covering  up  the 
loan  as  to  conceal  the  real  character  of  the  transaction,  the  en- 
gagement or  obligation  was  void  as  against  jDublic  policy.  As 
i-espectfi  this  objection,  whatever  might  be  the  eilect  of  the 
transaction,  if  the  person  from  whom  the  money  had  been  pro- 
cured were  seeking  to  enforce  the  provisions  of  the  agreement, 
— with  which  point  we  are  not  now  concerned, — the  relation 
of  the  defendants  in  error  to  the  transaction,  or  to  the  form  of 
the  security  to  be  given  for  the  money  borrowed,  was  not  such, 
in  onr  judgment,  as  to  defeat  their  right  to  compensation  for 
the  services  rendered,  or  the  money  advanced.  They  were 
constituted  agents  to  procure  a  loan,  upon  terms  prescribed  by 
the  plaintiff  and  her  husband.  The  written  request  to  procure 
the  same  explicitly  defined  the  form  of  the  security  the  de- 
fendants were  directed  to  adopt.  It  was  in  pursuance  of  these 
directions  that  the  services  were  rendered  and  the  money  paid 
lor  the  examination  of  the  title  to  the  pix)perty,  which  was  to 
be  pledged  as  security  for  the  debt.  The  agreement  by  the 
defendants  was  fully  executed,  and  the  services  rendered  were 
performed  in  good  faith.  To  refuse  them  redress,  under  the 
circumstances,  for  the  reason  stated,  would,  it  seems  to  us,  be 
applying  the  doctrine  which  denies  a  remedy  for  the  enforce- 
ment of  contracts  contraiy  to  public  policy,  to  a  state  of  facts 
not  justly  falling  within  the  operation  of  the  rule.  The  ser- 
vices they  perfonned  were  distinctive  in  their  character  and 
perfectly  lawful;    and,  had  the   transaction  been  executed 
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throughout  in  the  mode  contemplated  by  the  parties,  as  respects 
the  form  of  tlie  security  to  be  taken,  it  would,  in  fact  and  legal 
effect,  have  been  but  a  loan  secured  by  what  in  equity  would 
have  been  regarded  as  a  mortgage  only,  and  the  investment, 
without  doubt,  have  been  as  mucli  the  subject  of  taxation  un- 
der the  statute  relating  to  that  subject,  as  if  a  mortgage  pure 
and  simple  had  been  taken. 

Wliere  the  transaction,  within  the  understanding  of  the  par 
ties,  is  a  loan  of  money  upon  security,  no  form  which  the  trans- 
action may  assume  can  so  disguise  it,  as  to  change  its  legal 
character  or  effect. 

It  remains  to  consider  the  effect  of  the  coverture  of  the 
plaintiff  upon  the  obligation  she  assumed,  and  upon  the  right  to 
give  a  pcreonal  judgment  against  her.  The  facts  are  briefly 
these.  Being  the  owner  of  a  separate  estate,  which  was  heavily 
encumbered  by  mortgage,  she  engaged  the  defendants  in 
eiTor,  her  husband  joining,  to  secure  for  her  a  loan  of  $10,000 
to  enable  her  to  remove  the  mortgage  from  her  estate.  She 
agreed  to  pay  an  attorney's  fee  for  making  an  examination  of 
her  title,  and  a  commission  of  $100  to  the  defendants  for  secur- 
ing the  loan.  The  services  stipulated  for  were  -fully  per- 
formed, the  defendants  paying  $50  from  their  own  funds  to 
the  attorney  making  the  abstract  of  title.  The  plaintiff 
refused  to  accept  the  loan,  or  to  pay  for  the  services  rendei-ed 
in  procuring  it.  We  have  no  hesitancy  in  pronouncing  the 
agreement  made,  to  be  one,  not  only  having  direct  reference 
to  Mrs.  Patrick's  separate  estate,  but  made  for  its  benefit. 
The  object  was  to  remove  an  existing  incumbrance  upon  the 
property,  and  it  was  to  accomplish  this  object  that  the  services 
of  the  defendants  were  engaged.  The  fact  that  the  loan  was 
to  be  secured  by  a  new  mortgage  upon  the  same  property, 
affects  the  question  but  very  little.  She  was  to  get  rid  of  a 
mortgage  debt  then  due  and  pressing,  by  substituting  another 
therefor,  to  become  due  ten  years  thereafter. 

Whether  the  separate  estate  would  in  fact  be  benefited  by 
exchanging  one  mortgage  for  another,  is  not  the  test  of  lia- 
bility. A  married  woman,  to  the  extent  of  her  power  of  dis- 
position over  her  separate   estate,  may  charge  it  with  such 
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engagements  as  she  sees  fit  to  make.  If  subjected  to  no  impo- 
sition, a  fact  always  to  be  detennined  in  view  of  the  relation 
she  sustains  to  the  parties  to  the  transaction,  in  connection 
with  its  nature  and  snbject-matter,  slie  may  charge  the  prop- 
erty to  the  extent  she  might  bind  herself  at  law,  were  she  sui 
juris^  unless  in  so  doing  she  exceeds  some  limitation  upon  her 
power  of  disposition.  Pollock  on  Contracts,  73.  And  that 
there  is  now  no  limitation  upon  her  power  to  bind  her  estate 
to  the  discharge  of  liabilities  created  on  account  thereof,  where 
the  estate  is  acquired  under  the  statute,  will  be  shown  here- 
after. 

The  question  now  is,  whether  an  intention  upon  the  part  of 
Mrs.  Patrick,  to  charge  her  separate  estate  with  payment  for 
the  services  rendered,  and  money  paid  by  defendants,  for  the 
benefit  of  such  estate,  will  be  implied  from,  the  character  of 
the  transaction  and  the  nature  of  the  engagement  entered 
into.  The  principles  announced  in  previous  adjudications  of 
this  court  require  an  aflSrmative  answer  to  this  question. 

In  Graves  v.  Phillips,  20  Ohio  St.  371,  it  appeared  that 
Mrs.  Graves,  owning  a  separate  estate,  had  purchased  a  piano, 
and  given  her  note  therefor,  and  that  the  same  was  purchased 
for  her  separate  use,  and  as  her  separate  property.  The  court 
held  that  an  intention  to  charge  her  separate  estate  with  the 
payment  of  the  note  might  be  inferred  from  its  execution.  In 
Avery  v.  Van  Sickle,  35  Ohio  St.  270,  it  was  held  that 
where  a  married  woman  acquires  the  title  to  property  by  pur- 
chase, which  by  force  of  the  statute  becomes  her  separate 
estate,  and  executes  a  promissory  note  therefor,  an  implication 
arises,  in  the  absence  of  proof  showing  a  different  understand- 
ing, that  she  thereby  intended  to  charge  her  separate  estate 
with  its  payment.  And  the  circumstance  that  upon  sale  of  the 
property  so  purchased,  in  proceedings  in  foreclosure,  the  pro- 
ceeds were  exhausted  in  the  payment  of  prior  liens  thereon, 
did  not  affect  the  creditor's  right  to  payment  of  the  note  out 
of  the  residue  of  her  estate.  So  also,  in  Williams  v.  Urmston, 
35  Ohio  St.  296,  we  held  that  where  a  married  woman,  having 
a  separate  estate,  executes  a  promissory  note  as  surety  for 
another,  a  presumption  arises  that  she  thereby  intended  to 
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charge  such  estate  with  its  payment.  The  principle  of  the 
first  two  cases  is  clearly  applicable  to  the  present.  The 
liability,  in  each,  was  incurred  not  only  on  account,  but  for  the 
direct  benefit,  of  the  estate,  and  was  therefore  held  to  be  a  just 
charge  upon  it.  "The  test  of  liability,"  says  Mr.  Pollock, 
'^  would  seem  on  principle  to  be,  whether  the  transaction 
out  of  which  the  demand  arises  had  reference  to,  or  was 
for  the  benefit  of  the  separate  estate."  Pollock  on  Con- 
tracts, 75. 

Cases  that  deny  the  liability  of  the  estate,  where  the  wife 
becomes  a  surety,  and  does  not  expressly  charge  her  estate 
with  the  payment  of  the  debt,  admit  the  liability  where  the 
engagement  either  has  reference  to  the  estate,  or  is  for  its  ben- 
efit. Yale  V.  Dederer,  22  N.  Y.  450  ;  BalUn  v.  Dillaye,  37 
K.  Y.  35  ;  Manhattan  B,  i&  M,  Co.  v.  Thompson^  58  N.  Y. 
81 ;    Williard  v.  Eastham,  15  Gray,  328. 

It  was  said,  in  a  late  English  case,  by  Lord  Justice  James, 
that  "  it  would  l)e  very  inconvenient  that  a  mamed  woman, 
with  a  large  separate  property,  should  not  be  able  to  employ  a 
solicitor,  or  a  surveyor,  or  a  builder  or  tradesman,  or  hire 
laborers  or  servants,  and  very  unjust,  if  she  did,  that  they 
should  have  no  remedy  against  such  separate  property,"  Lon- 
don Chartered  Bank  of  Australia  v.  Lempriere^  4  P.  C. 
(Law  R.)  594. 

Holding  the  separate  estate  of  Mra.  Patrick  liable  to  the 
defendants'  demand,  we  are  also  of  the  opinion  that  a  personal 
judgment  against  her  was  proper.  Her  obligation  is  one  upon 
which,  were  she  sole,  she  would  be  liable  at  law.  It  is  a  con- 
tract or  obligation  upon  which,  under  section  28  of  the  Code, 
as  amended  March  30,  1874,  she  might  have  been  sued  alone ; 
and  being  of  that  character,  the  statute  requires  the  like  judg- 
ment to  be  rendered  and  enforced,  in  all  respects,  as  if  she 
were  unmarried.  71  Ohio  Laws,  47.  It  was  one  of  the  objects 
of  this  section,  as  thus  amended,  to  so  far  modify  the  disabili- 
ties of  coverture,  as  to  authorize  a  personal  judgment  to  be 
rendered  against  a  married  woman,  where  such  judgment  would 
have  been  proper,  had  she  remained  unmarried. 

This  provision,  as  amended,  wrought  a  radical  change  in  the. 
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remedy  as  respects  the  character  of  the  judgment  to  be  ren- 
dered, as  did  the  amendment  of  April  18,  1870,  as  to  the  ex- 
tent of  the  property  that  might  be  reached  to  discharge  tlie 
liability.  Prior  to  the  date  at  which  a  pei'sonal  judgment  was 
authorized,  the  decree,  according  to  the  English  practice,  end 
that  of  some  of  the  states,  was  directed  against  the  estate,  de- 
claring the  separate  estate  vested  in  the  wife  at  the  date  of  the 
decree  wliidi  it  was  within  her  power  to  dispose  of,  charge- 
able with  the  payment  of  the  debt.  Picard  v.  Iline^  L.  R.,  5 
Ch.  App.  274;  Davies  v.  Jenkins,  L.  R,  6  Ch.  D.  730;  Coir 
lett  V.  Dickenson^  L.  R.,  11  Ch.  D.  687 ;  Johnson  v.  Gallager^ 
3  De  Gex,  F.  &  J.  620 ;  Armstrong  v.  Ross^  20  N.  J.  Eq. 
109  ;  see  Todd  v.  ^Lee,  15  Wis.  365. 

As  there  was  no  personal  liability,  no  personal  judgment 
could  be  awarded,  and  the  decree  only  reached  property  which 
it  was  within  the  wife's  power  to  bind.  But  under  the  statute 
as  amended,  the  same  judgment  is  required,  with  the  same 
process  for  its  enforcement  as  would  be  awarded  if  the  wife 
were  sole ;  and,  saving  to  her  such  exemptions  as  are  provided 
for  heads  of  families,  her  separate  estate  is  made  liable  for  any 
judgment  rendered  against  her,  to  the  same  extent  as  would 
be  the  property  or  estate  of  her  husband,  for  any  judgment 
rendered  against  him.  This  subjects  all  her  separate  propertj 
and  estate  acquii-ed  or  held  under  the  act  of  1861,  and  its 
amendments,  with  the  exception  named,  to  the  payment  of 
the  debts  chargeable  upon  it ;  and  also  all  separate  estiite  other- 
wise acquired,  unless  restrictions  are  laid  on  her  power  to 
charge  the  same  by  the  instnuncnt  creating  the  estate.  Before 
the  amendment  of  1870  it  is  doubtful  whether  the  creditor 
could  have  i*eachcd  more  than  the  pei'sonal  estate  of  the  wife, 
with  the  rents  and  profits  of  her  real  estate  arising  u]X)n  a 
lease  for  the  tcrju  for  which  the  wife  could  have  leased  the 
same  without  the  consent  of  the  husband.  But  now  the  cred- 
itors are  substantially  let  in  \q:)on  the  whole  estate,  and  where 
there  ai^e  no  liens  to  adjust,  and  the  wife  holds  the  legal  title 
to  the  property  constituting  her  sepiu'ate  estiite — in  other 
words,  where  there  are  no  equitable  cireumstances  calling  for 
the  exercise  of  the  equity  powore  of  the  court— apcreonal  judg- 
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ment,  to  be  collected  by  execution,  would  seem  not  only  an 
appropriate  remedy,  but  to  be  clearly  authorized  by  the  statute. 
The  Married  Woman's  Property  Act  of  England,  of  1870, 
provided  that  "  a  husband  shall  not,  by  reason  of  any  marriage 
which  shall  take  place  after  this  act  shall  come  into  operation, 
be  liable  for  the  debts  of  his  wife  contracted  before  marriage, 
but  the  wife  shall  be  liable  to  be  sued  for,  and  any  property 
belonging  to  her  for  her  separate  use  shall  be  liable  to  satisfy, 
such  .debts,  as  if  slie  had  continued  unmarried."  In  giving 
construction  to  this  provision  in  Exp.  Holland^  L.  R.,  9  Ch. 
App.  307,  Lord  Caerns  said :  "  I  think  the  meaning  of  the 
section  is,  that  althougli  the  husband  is  not  liable  for  the  debts 
in  question,  tlie  separate  property  of  the  wife  is  to  be  liable, 
and  that  for  the  pui-posc  of  reaching  it  she  is  to  be  subject  to 
the  ordinary  process  of  law  and  equity."  Section  28  of  the 
code,  as  amended  in  1S74,  gives  the  simic  process,  resort  being 
had  to  the  one  that  is  appropriate  to  tlie  case. 

The  objection  tliat  it  docs  not  sufficiently  appear  that  the 
plaintiff  in  error  owns  a  separate  estate,  is  not  well  founded. 
The  petition  alleges,  and  the  fact  is  not  denied,  that  the  con- 
tract sued  on  related  to  her  separate  estate,  and  was  made  for 
its  benelit.  The  contract  related  to  no  other  property  than 
that  therein  described,  to  which,  it  was  alleged,  she  held  the 
legal  title.  It  thus  appeal's  that  the  property  to  which  the 
agreement  ixxlated  was  held  by  her  for  her  separate  use. 
Whether  she  had  other  property  does  not  appear.  Having  a 
Bcpai'ate  estate,  the  whole  of  it,  subject  to  the  exemptions  pro- 
vided for  heads  of  families,  was  liable  for  the  judgment. 

Judgment  affirmed. 


Transfer  Co.  v.  Kelly. 

In  an  action  by  a  railroad  p».»-ssengcr  (who  was,  in  fact,  without  fault  him- 
self), for  a  personal  injury,  againrt  a  defendant  whoso  negligence 
directly  and  proximately  concuiTcdwith  the  negligence  of  the  i*ailroad 
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company  in  producing  the  injury,  the  concurrent  negligence  of  the 
company  cannot  be  imputed  to  the  plaintiff  so  as  to  charge  him  with 
contributing  to  his  own  injury. 

Error  to  the  Superior  Court  of  Cincinnati. 

Upon  tlie  trial  of  the  case  to  a  jury,  issue  having  been 
joined  by  the  defendants  severally,  and  after  the  plaintiff  had 
introduced  all  his  testimony,  the  action  was  dismissed  as  to  the 
railroad  company  on  its  motion,  the  court  being  of  opinion 
that  the  testimony  did  not  tend  to  prove  a  ciiuse  of  action 
against  it ;  thereuix)n  further  testimony  was  offered  upon  tho 
issne  between  the  plaintiff  and  the  Transfer  Company,  and  the 
following  bill  of  exceptions  was  taken  by  the  defendant,  now 
pkintiff  in  error. 

"  Be  it  remembered,  that  at  the  trial  of  tliis  cause  at  the 
May  term,  a.  d.  187G,  of  the  superior  court  of  the  city  of 
Cincinnati,  it  appeared  from  the  testimony  that  the  plaintiff, 
at  the  time  of  the  happening  of  the  injmy  complained  of,  was 
a  passenger  on  a  car  owned  and  operated  by  the  Cmcinnati 
Consolidated  Street  Eailroad  Company,  and  there  was  evidence 
tending  to  show  that  the. injury  to  thcx plaintiff  was  caused 
solely  by  the  negligence  of  the  Covington  Transfer  Company ; 
and  the  defendant,  the  Covington  Transfer  Company,  having 
offered  evidence  tending  to  prove  that  the  injury  to  the  plaint- 
iff was  caused  solely  by  the  negligence  of  the  Cincinnati  Con- 
solidated Street  Kailroad  Company,  and  also  evidence  tending 
to  prove  that  the  injury  was  caused  by  the  joint  negligence  of 
the  Covington  Transfer  Company  and  of  the  Cincinnati  Con- 
solidated Street  Kailroad  Company,  asked  the  court  to  charge 
the  jury,  that  if  they  found  fi-om  tlie  testimony  that  tho 
injury  to  the  plaintiff  was  caused  by  the  joint  negligence  of 
the  Covington  Transfer  Company  and  of  the  Cincinnati  Con- 
solidated Street  Eailroad  Company,  then  the  Cincinnati  Con- 
solidated Street  Railroad  Company  alone  would  be  liable  to 
the  plaintiff  for  tlie  damages  caused  by  such  injury,  and  their 
verdict  must  be  in  favor  of  the  Covington  Transfer  Company, 
which  charge  the  court  refused  to  give,  and  charged  the  jury 
that  if  they  found  from  the  testimony  that  the  injury  to  the 

Digitized  by  VjOOQ IC 


88  SUPREME  COURT  OF  OHIO. 

« . — — . 

Transfer  Co.  v.  Kelly. 

plaintiff  was  caused  by  the  joint  negligence  of  the  Covington 
Transfer  Company  and  of  the  Cincinnati  Consolidated  Street 
Eailroad  Company,  then  both  the  Covington  Transfer  Com- 
pany and  the  Cincinnati  Consolidated  Street  Railroad  Company 
would  be  liable  to  the  plaintiff  for  the  damages  resulting  from 
said  injury,  and  that  the  jury  could  render  a  verdict  against 
the  said  The  Covington  Transfer  Company,  although  the 
Cincinnati  Consolidated  Street  Railroad  Company  had  been 
dismissed  from  the  action.  To  which  refusal  to  give  said 
charge,  and  to  the  charge  as  given,  the  defendant.  The 
Covington  Transfer  Company,  by  its  counsel,  then  and  there 
excepted,  and  presented  this,  its  bill  of  exceptions,  in  that 
behalf,  and  prayed  the  court  that  the  same  might  be  signed, 
sealed,  allowed  and  ordered  to  be  made  a  part  of  the  record  in 
this  cause ;  which  was  done  accordingly  at  this  the  term  of  the 
trial,  to  wit :  the  May  term,  a.  d.  1876." 

Verdict  and  judgment  having  been  rendered  in  favor  of 
plaintiff  below  against  the  Tmnsfer  Company,  the  latter 
prosecutes  this  proceeding  to  reverse  the  same  on  the  ground 
of  misdirection  to  the  jury,  as  set  forth  in  the  bill  of  excep- 
tions. 

The  original  action  was  brought  by  Kelly  against  the  Cov- 
ington Transfer  Company  and  the  Cincinnati  Consolidated 
Street  Railroad  Company,  to  recover  damages  for  a  personal 
injury.     The  cause  of  action  was  thus  stated  : 

"  Plaintiff  states  that  befoi*e  and  at  the  time  of  the  com- 
mitting of  the  wrongs  and  injuries  hereinafter  complained  of, 
the  defendant,  The  Covington  Transfer  Company,  a  corpo- 
ration duly  created  under  the  laws  of  Kentucky,  and  having  a 
managing  agent  and  place  of  business  in  the  city  of  Cincin- 
nati, Hamilton  county,  Ohio,  was  the  owner  of  the  certain 
wagon  and  horses  hereinafter  referred  to,  and  the  said  defend- 
ant. The  Cincinnati  Consolidated  Sti'eet  Railroad  Company,  a 
coi'poration  duly  created  under  the  laws  of  Ohio,  was  the 
owner  of  the  street  railroad  car  hereinafter  also  referred  to,  and 
which  was  used  by  it  to  convey  passengers  in  said  city,  for  cer* 
tain  hire  and  rewai'd. 

"  Plaintiff  says,  that  on  the  8th  day  of  August,  1874,  he  be- 
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came  and  was  a  passenger  in  the  said  car  of  said  street  railroad 
company,  to  be  safely  carried  therein  over  its  road,  for  cer- 
tain hire  and  reward,  and  he  was  then  received  in  said  car,  as 
said  passenger,  by  the  said  street  raih'oad  company,  and  for 
whicli  he  paid  to  it  the  customary  and  required  fare. 

"  That  on  said  8th  day  of  August,  1874,  while  being  thus 
seated  and  conveyed  in  said  car,  which  was  then  running  along 
Tliird  street,  eastwardly,  between  Smith  and  Park  streets,  in  said 
city  of  Cincinnati,  the  said  defendant.  The  Covington  Transfer 
Company,  by  its  servants  and  agents,  carelessly,  negligently  and 
unskillfully  drove  the  said  wagon  belonging  to  it  violently  into  * 
the  said  street  i*ailroad  car,  and  in  the  direction  where  the 
plaintiff  sat  therein  as  aforesaid,  and  the  said  defendant.  The 
Cincinnati  Consolidated  Street  Railroad  Company,  then  and 
there,  in  disregard  of  its  duty,  did,  by  its  servants  and  agents, 
carelessly,  negligently  and  unskillfully  conduct  the  running  of 
said  street  railroad  car,  so  that  by  the  carelessness,  negligence, 
unskillfulness  and  default  of  said  defendants,  The  Covington 
Transfer  Company  and  The  Cincinnati  Consolidated  Street 
Railroad  Company,  through  its  servants  and  agents  as  afore- 
said, imd  without  any  fault,  neglect  or  carelessness  whatever 
on  his  part,  the  right  hand  of  the  plaintiff  was  very  badly  cut 
and  bruised  and  the  bones  thereof  fractured  and  broken,  caus- 
ing him  very  great  pain  and  suffering,  rendering  hhn  totally 
unfit  to  attend  to  his  necessary  business  for  a  long  period, 
involving  liim  in  great  expense  in  endeavoring  to  cure  the  said 
injuries,  having  been  under  constant  treatment  in  a  hospital, 
and  yet,  notwithstanding,  his  said  hand  has  continued  to  be 
hitherto  so  badly  bruised  and  fractured  that  particles  of  broken 
bones  are  frequently  taken  therefrom,  and  the  hand  is  now  en- 
tirely useless,  and  so  crushed,  its  bones  so  fractured  and  ligaments 
thereof  so  lacerated,  as  to  be,  and  the  same  is,  rendered  per- 
manently injured  and  crippled,  and  so  will  remain  during  his 
life,  and  whereby,  on  account  of  the  premises,  he  has  sustained 
damages  in  the  sum  of  $2,000." 

Dodfls  cfe  Wihmij  for  plaintiff  in  error  : 

The  remedy  of  a  passenger  who  has  been  injured  by  the 
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joint  negligence  of  bis  carrier  and  another  party,  is  against  his 
carrier  alone.  Thorogood  v.  Bryan^  8  C.  B.  115  ;  Ainnstrong 
V.  Railway  Go.^  10  Exch.  (LawEep.  Series)  47 ;  Lockhardt  v. 
LichM}7ithaler^  46  Pa.  St.  151. 

Long^  Kramer  <&  Kramer^  for  defendant  in  error : 
As  to  joint  liability  for  joint  negligence,  see  Boyd  v.  WaUj 
27  Ohio  St.  259  ;  Colgrove  v.  Railroad  Co.,  20  N.  Y.,  492  ;  1 
Chitty  PL  86 ;  6  Taunton,  29  ;  1  Wash.  187  ;*6  Duer,  382  ;  7 
Covven,  485  ;  11  Wend.  539  ;  7  Mass.  169  ;  15  N.  Y.  380  ;  19 
.Johns.  381 ;  2  Kera.  580  ;  19  K  Y.  341 ;  5  Exch.  240  ;  Green- 
land V.  GJiaplin,  5  Exch.  243 ;  Turnpike  v.  Stewart,  2  Mich. 
714 ;  Darey  v.  Gkamherlain,  4  Exch.  229  ;  Bennett  v.  Rail- 
road  Go.,  36  N.  J.  225 ;  Webster  v.  Railroad  Go.,  38  N.  Y. 
260;  Tuff\.  Warnrnn,  2  C.  B.  (N.  S.)  740;  5  C.  B.  573  ; 
Barrett  v.  Railroad  Go.,  45  N.  Y.  628. 

McIlvaine,  C.  J.  The  exact  question  .presented  by  this 
record,  as  we  understand  the  bill  of  exceptions,  arises  upon  the 
fact  assumed  in  the  request  to  charge  and  in  the  charge  as 
given  to  the  jury,  that  the  wrongful  acts  of  the  defendants 
below,  the  railroad  company  and  the  transfer  company, 
were  not  only  concuiTcnt  in  point  of  time  and  place,  but  in 
such  manner  that  the  wrongful  act  of  each  was  a  direct  and 
proximate  course  of  the  injury  complained  of  by  the  plaintiflE ; 
and  this  being  so,  it  matters  not  whether  the  act  of  each,  with- 
out the  concm'rence  of  the  other,  would  have  produced  the 
injury,  or,  that  the  negligence  of  neither  would  have  caused  it 
without  such  concurrence  ;  so  that  upon  general  principles  and 
reason  both  or  either  ought  to  make  compensation  tlierefor. 
The  general  rule  imdoubtedly  is,  that  where  damage  is 
caused  by  the  joint  or  concurrent  wrongful  acts  of  two  or 
more  persons,  they  may  be  prosecuted  therefor  jointly  or 
severally.  To  this  general  rule  of  liability,  whether  joint  or 
several,  there  is  an  exception,  however,  based  upon  reasons  as 
sound  as  is  the  rule  itself,  namely :  that  where  the  injured 
party,  by  his  own  negligence  or  wrongful  act,  contributes  to 
his  own  injury,  the  law  will  not  afford  him  a  remedy  against 
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all  or  any  of  the  persons  whose  wrongful  acts,  in  connection 
with  his  o^vTi,  produced  the  injury.  But  the  case  before  us 
does  not  come  within  the  exception  above  stated,  for  the 
reason  that  it  is  here  admitted  by  the  pleadings,  that  the 
plaintiff  below  was  in  fact  without  fault  on  his  part.  It  is  con- 
tended, however,  by  the  plaintiff  in  error,  that  the  plaintiff 
below  was  so  identified  with  or  related  to  the  railroad  com- 
pany by  the  contract  for  carriage,  that  the  fault  of  the  carrier 
must  be  imputed  to  him  as  passenger. 

The  imputation  thus  contended  for,  however,  is  not  based 
upon  any  alleged  fault  of  the  plaintiff  below  in  entering  into 
the  contract  for  carriage  with  the  railroad  company ;  for  there 
is  not  even  a  suggestion  that  the  contract  was  one  which  a 
reasonably  prudent  man  would  not  have  made;  but  simply 
upon  the  ground  that  the  plaintiff  below  was  a  passenger  upon 
the  car  of  the  company  at  the  time  when  an  act  of  carelessness^ 
contributing  to  his  injury,  was  committed  by  one  of  the  com- 
pany's servants,  namely :  the  driver  of  the  car. 

If  the  driver  could,  in  any  just  sense,  be  regarded  as  the 
agent  or  servant  of  the  passenger,  or  if  the  railroad  <»ompany, 
whose  servant  the  driver  was,  had  been,  under  the  contract, 
subject  to  tlie  direction  or  control  of  the  passenger,  then,  with 
some  show  of  reason,  it  might  be  said  that  the  passenger  was 
rerponsible  for  the  negligence  of  the  driver. 

But  such  was  not  the  nature  of  the  contract.  The  passenger 
was,  it  is  true,  entitled  to  a  seat  in  the  company's  car ;  but  was 
not  entitled  to  direct  or  control  the  time  or  manner  of  its 
movement.  That  the  company  was  bound  to  exercise  the 
highest  degi'ee  of  care  to  the  end  that  the  passenger  might 
be  safely  carried,  is  true ;  but  it  was  not  subject  to  the  direc- 
tion or  control  of  the  passenger,  either  as  to  employment  of 
servants  or  as  to  the  manner  in  which  the  service  should  be  per- 
fonned.  It  seems  to  us,  therefore,  that  the  negligence  of  the 
oompany  or  of  its  sei'vants  should  not  be  imputed  to  the  pas- 
sengc#",  where  such  negligence  contributes  to  his  injury  jointly 
with  the  negligence  of  a  third  party,  any  more  than  it  should 
be  so  imputed,  where  the  negligence  of  the  company  or  its  ser- 
vants was  the  sole  cause  of  the  injury.  Indeed,  it  seems  as  in- 
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credible  to  my  mind  that  tlie  right  of  a  passenger  to  redress 
against  a  stranger  for  an  injury,  caused  directly  and  proximately 
by  the  latter's  negligence,  should  be  denied,  on  the  ground  that 
the  negligence  of  his  carrier  contributed  to  his  injury,  he  being 
without  fault  himself,  as  it  would  be  to  hold  such  passenger 
responsible  for  the  negligence  of  his  carrier,  whereby  an  injury 
was  inflicted  upon  a  stranger.  And  of  the  last  proposition,  it 
is  enough  to  say  that  it  is  simply  absurd. 

While  we  acknowledge  the  high  authority  of  cases  holding 
views  contrary  to  those  above  expressed  {Tliorogood  v.  Bryan^ 
8  Com.  Bench,  115 ;  Ar)n8trong  v.  Lancashire  Railway  Co.y 
10  Exch.  Law  R.  Series,  47,  and  LocJchardi  v.  Lichtenthaler^ 
40  Pa.  St.  151),  we  find,  on  the  other  hand,  many  cases  of 
equally  high  standing  holding,  and,  we  think,  with  better  rea- 
son, that  the  negligence  of  the  carrying  company  cannot  be  im- 
puted to  a  passenger  who  is  rightfully  on  its  train,  and  who  is 
guilty  pereonally  of  no  fault  or  negligence,  in  an  action  by  such 
passenger  against  another  party,  whose  negligence  has  con- 
tributed directly  to  his  injury.  Chapunan  v.  New  Haven  7?. 
B.  Co,,  19  N.  Y.  341 ;  Colegrave  v.  N.  Y.  c5  N.  U.  R.  R. 
Co,,  20  N.  Y.  492 ;  Bennett  v.  N.  J.  R.  R.  Co,,  36  N.  J.  225 ; 
1  Smith  Lead.  Ca^.  450,  6  Am.  Ed. ;  43  Wis.  513 ;  14  Minn. 
81 ;  11  Allen,  500 ;  50  N.  IL  420. 

We  are  also  aware  that  by  an  almost  imbroken  line  of  de- 
cisions it  is  held  that  the  negligence  of  a  common  carrier  of 
goods,  contributing  to  the  injury  of  such  goods  while  in  its 
possession,  is  a  good  defense  to  an  action  by  the  owner  of  the 
goods  against  a  third  person  whose  negligence  also  contributed 
to  the  injury. 

Whether  these  decisions  conflict  with  the  doctrine  announced 
in  this  case  depends  entirely  on  tlie  question  whether  or  not  a 
distinction,  on  principle,  can  bo  made  between  cases  of  carriers 
of  goods  and  carricre  of  passengore.  That  there  is  a  marked 
distinction  between  the  relations  of  the  parties  to  these  diifer- 
ent  contracts  is  quite  certain.  The  common  carrier  of  goods 
has  actual  possession  of  and  absolute  control  over  them,  and  is 
ati  insurer  against  loss  or  damage,  except  when  occasioned  by 
the  act  of  God  or  a  public  enemy ;  while  the  carrier  of  passen- 
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gers  is  only  bound  to  the  exercise  of  care ;  bo  that,  in  case  of 
injury  to  a  passenger  over  whoso  conduct  the  tarrier  has  no 
physical  control,  his  own  misconduct  bars  his  remedy,  whether 
the  injury  was  caused  by  the  concurring  negligence  of  the  car- 
rier or  the  joint  negligence  of  i\\Q  carrier  and  others  ;  but  in 
the  case  of  goods,  where  the  thing  carried  is  incapable  of  con- 
tributory negligence,  the  law  requires  its  safety  to  be  insured. 
Now  it  may  be  that  public  policy,  in  the  interest  of  trade 
and  commerce,  will  not  permit  the  liability  of  the  carrier,  who 
has  failed  in  his  duty  in  relation  to  goods,  to  be  shifted  to  an- 
other, either  with  or  without  the  consent  of  the  owner ;  and, 
therefore,  it  may  be  that  the  law,  in  such  case,  requires  the 
owner  to  seek  redress  from  the  carrier  alone.  But,  however 
this  may  be,  we  are  unanimous  in  the  opinion  that  for  a  per- 
sonal injliry  to  a  passenger,  who  is  himself  without  fault,  occa- 
sioned by  the  joint  and  concurring  negligence  of  the  carrier 
and  another  person,  there  is  no  sound  principle  of  law  which 
precludes  the  injured  part}^  from  seeking  redress  from  both  or 
either  of  the  wrong-doers. 

Judgment  affirmed. 


Railroad  Co.  v.  Belt. 


Error  to  the  District  Court  of  Franklin  county.  Motion  to 
dismiss  the  proceedings  in  error. 

Z.  J.  Critchjleldj  for  pl^^intiff  in  error. 
jB.  Woodhury^  for  defendant  in  error. 

By  the  Court.  A  petition  in  error,  entitled  as  above,  was 
filed  in  this  court  on  June  24,  1879.  The  record  not  having 
been  pi-inted,  in  accordance  with  the  Eevised  Statutes,  section 
6711,  the  proceeding  in  error  was,  on  March  23,  1880,  dis- 
missed by  the  court,  on  motion  of  the  defendant  in  error,  not- 
withstanding plaintiff  in  error's  resistance  to  the  motion  and 
its  motion  for  further  time  to  print.     On  April  10, 1880,  the 
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plaintiff  in  error  filed  another  petition  in  error  on  the  same 
record,  assigning  the  same  errors  which  had  been  assigned  in 
the  former  petition  in  error,  whereupon  the  plaintiff  in  error 
moved  to  dismiss  the  latter  proceeding,  on  the  ground  that  it 
was  unauthorized.  Held,  that  the  dismissal  is  a  bar  to  the 
second  petition  in  error.  The  rule  at  common  law,  where  the 
first  proceeding  in  error  abates,  or  an  end  is  put  to  it  by  the 
act  of  the  plahitiff  in  error  {Birch  v.  Triste,  8  East,  412; 
Powers  V.  Frick^  2  Grant,  306),  does  not  apply  in  such  case. 

Motion  auatavned. 


Liebman  v,  Ashbackeb  et  al. 

1.  April  8,  A.,  B.  and  0.  commenced  actions  and  sued  out  attachments, 

which  were  on  the  same  day  served  by  seizure  of  a  stock  of  goods  of 
the  defendant.  April  5,  C,  14  and  20,  other  creditors  also  issued  attach- 
ments, which  were  delivered  to  the  same  oflScer,  at  their  respective 
dates,  and  levied  on  the  goods  in  his  custody  under  the  prior  writs; 
eacli  of  said  levies  being  made  subject  to  prior  levies.  May  3,  A.,  B. 
and  C.  obtained  judgments,  and  on  the  same  day  issued  general  execu- 
tio'My  instead  of  orders  of  sale  of  the  attached  property,  under  which 
a  sale  was  made  of  the  same  May  20,  and  the  money  brought  into 
court. 

2.  June  15  the  other  creditors  also  obtained  judgments  and  orders  of  sale, 

and  while  a  motion  of  A. ,  B.  and  O.  was  pending  to  award  to  them  the 
money,  which  was  not  suflicient  to  pay  all,  on  the  ground  of  their 
prior  attachments,  the  other  creditors  issued  orders  of  sale  thereon. 
Held,  that  the  issuing  of  a  general  execution,  instead  of  an  order 
for  the  sale  of  the  attached  property,  and  a  sale  of  said  property 
thereon,  were  not  of  themselves  a  waiver  or  abandonment  of  the  prior- 
ity acquired  by  the  attachment,  and  that  the  money  arising  from  such 
sale  should  be  distributed  according  to  such  priority. 

Error  to  the  District  Court  of  Defiance  county. 

The  statement  of  facts  will  be  found  in  the  opinion. 

C.  H.  Scrihner^  for  plaintiff  in  error: 
The  creditors  in  the  three  judgments  first  recovered,  and 
whose  suits  were  firet  instituted,  having  deliberately  elected 


Digitized  by  VjOOQIC 


JANUARY  TERM,  1880.  95 

Liebman  v.  Ashbacker. 

not  to  pursue  their  lien  and  process  in  attachment,  but  to  take 
out  ordinaiy  executions,  and  caused  the  same  to  be  levied 
upon  the  goods  of  the  judgment  debtors,  and  the  property  to 
be  sold  thereunder,  cannot  have  the  benefit  of  their  attachment 
liens.  They  are  limited  to  the  lien  acquired  by  the  levy  under 
the  execution  by  virtue  of  which  the  property  was  sold. 
Except  where  the  statute  otherwise  provides,  a  judgment  with 
ordinary  execution  enforces  no  existing  lien  upon  the  property 
levied  upon. 

a.  It  does  not  enforce  a  vendor's  lien.  McArihuT  v. 
Porter^  1  Ohio,  99.  The  lien,  says  the  court  in  that  case,  is 
"  extinguished  by  the  sale  on  execution." 

6.  Nor  a  mortgage  lien.  Taylor  v.  Fowler y  18  Ohio,  567 ; 
Hwrrism  v.  Eldridge,  2  Halst.  392. 

€.  Nor  a  mechanic's  lien.  Kirk  v.  TaliaferOy  8  Smedes  & 
Marsh.  754 ;  Richardson  v.  Wa/rwick^  7  How.  (Miss.)  131. 

d.  Nor  a  lien  in  attachment.  Lamont  v.  Ch^shirCy  6  Lans. 
234,  244,  245 ;  McKay  v.  Ilarrmjo&r,  27  Barb.  463,  469 ; 
Brown  v.  SoraerviUe^  8  Md.  444 ;  Rhodes  v.  Amsick^  38  Md. 
345 ;  Oraig  v.  Saven^  Hardin  (Ky.)  46 ;  Stamton  v.  Harris^  9 
Heisk.  (Tenn.)  579 ;  HiUman  v.  Warn&r,  Id.  586. 

The  doctrine  of  all  the  foregoing  cases  is,  that  by  proceed- 
ing to  judgment  and  making  sale  under  a  general  execution, 
the  creditor  loses  his  special  lien.  This  doctrine  is  in  con- 
formity with  the  rule  established  as  to  liens  generally.  Ja^s 
V.  Latour^  5  Bingham,  120 ;  Legg  v.  WiUardy  17  Pick.  440 ; 
Smeet  v.  Brovm,  5  Pick.  178. 

Kenty  Nmcfton  c6  Pugsley^  iofr  defendants  in  error : 
I.  The  creditors  first  attaching,  and  who  subsequently  issued 
ordinary  executions,  did  not  thereby  waive  their  attachment 
liens.  Boos  v.  Ewing^  17  Ohio,  523;  PhUlips  Mech.  Lien, 
890,  891,  §  274;  2  Browne,  297;  Cream,  v.  McFee,  2  Miles, 
(Pa.)  214 ;  Burton  v.  LaunehUl^  6  Blackf.  470 ;  Moses  v. 
Thomas^  2  Dutcher,  124 ;  Va/n  Waggoner  v.  Moses ^  2  Id. 
570;  HoUister  v.  DiUon,  4  Ohio  St.  197.  Nor  did  they,  by 
the  levy  of  the  execution,  abandon  or  relinquish  the  hen  of 
the  prior  attadiment.      Herman  on  Executions,   276,   277, 
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§  186 ;  Id.  333,  §  215  ;  Sterling  v.  Welco7ne,  20  Wend.  238 ; 
Bank  V.  Canal  <&  BTcg,  Co.,  6  Hill  (iS\  Y.)  362 ;  Brawn  v. 

WiUiamSy  31  Maine,  403 ;  Lackey  v.  Seibert,  25  Mo.  85 ; 
Redus  V.  Wofford,  4  Sm.  &  Mar.  (Miss.)  579 ;  Cockey  v. 
Milne,  16  Md.  200 ;  Young  v.  Campbell,  5  Gilman,  80 ; 
Lessee  of  Paine  v.  Moorland,   15   Ohio,   435 ;  Autrey  v. 

TFa^r^,  46  Ala.  476 ;  Linch  v.  Crary,  52  N.  Y.  181 ;  In  re 
Steele,  7  Bissell,  504.  So  long  as  the  judgment  debtora  make 
no  complaint,  and  were  willing  to  waive  the  irregularity,  if  so 
it  may  be  called,  the  subsequent  attaching  creditors  caimot 
urge  this  objection.  Drake  on  Attachments,  §  324 ;  McBride 
Y.Floyd,  2  Bailey  (S.  C.)  209  ;  Walker  v.  Roberts,  4  Rich. 
(S.  C.  Law),  5G1,  and  this  doctrine  is  fully  recognized  and 
enforced  in  our  court.     Ward  v.  Howard,  12  Ohio  St.  158  ; 

O'FarreU  v.  Stockman,  19  Ohio  St.  296. 

Johnson,  J.  This  is  a  contest  among  eleven  .attaching 
creditors  of  Louis  and  Frederick  Ashbacher. 

April  3,  1875,  three  of  these  creditore  commenced  separate 
actions  in  the  court  of  common  pleas,  and  issued  attachments 
thereon,  which  were  delivered  to  the  sheriff  at  the  same  time  ; 
and  on  the  same  day,  were  levied  on  a  stock  of  goods,  which 
were  taken  into  the  sheriff's  possession  and  so  held  until  their 
sale  by  him  as  hereinafter  stated. 

On  5th,  6th,  14th  and  20th  of  April,  1875,  like  actions  were 
commenced  by  the  other  eight  creditors ;  attachments  were  issued 
to  the  same  officer,  and  levied  on  tlie  same  property,  on  the 
days  they  were  issued,  each  subject  to  the  former  levies. 

May  3, 1875,  the  three  creditore  obtained  judgments,  and  on 
the  same  day  issued  executions  in  the  usual  form  to  the  sheriff 
(instead  of  orders  of  sale),  on  which  the  following  return  was 
made : 

"  Received  this  execution  May  3d,  a.  d.  1875.  On  the  same 
day  I  levied  on  the  stock  of  goods  in  my  hands,  heretofore 
held  under  eleven  orders  of  attachment,  three  of  which  were 
of  concurrent  date,  to  wit :  April  3d,  a.  d.  1875  (one  of  which 
is  issued  in  this  case),  and  styled  as  follows,  to  wit :  Albert  T, 
Babbitt  and  Edgar  A.  Weed ;  L.  S.  Baumgardner  &  Co. ;  and 
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Joseph  Roeraer,  William  Stem  and  Henry  Stern,  against  said 
Louis  AsLbacher  and  Frederick  Ashbacher.  The  other  attach- 
ments are  as  follows,  to  wit :  Adam  Stout,  vs.  Louis  Ashbacher 
and  Frederick  Ashbacher ;  Hays  Bros.  &  Co.,  vs,  Louis  Ash- 
bacher and  Frederick  Ashbacher ;  the  last  two  were  of  even 
date,  to  wit :  April  5,  A.  D.  1875.  John  A.  Griffith  &  Co., 
vs.  Louis  Ashbacher  and  Frederick  Ashbacher ;  Desbecker  & 
Block,  vs.  Louis  Ashbacher  and  Frederick  Ashbacher  (said  last 
two  were  of  even  date,  to  wit :  April  6th,  A.  D.  1875).  Lippin- 
cott,  Johnson  &  Co.,  vs.  Louis  Ashbacher  and  Frederick  Ash- 
bacher ;  John  Alburger  &  Co.,  vs.  Louis  Ashbacher  and  Fred- 
erick Ashbac>her  (said  last  two  were  of  even  date,  to  wit :  April 
14th,  A.  T>.  1875).  Gaus,  Liebman  &  Co.,  vs.  Louis  Ashbacher 
and  Frederick  Ashbacher  ;  Strauss,  Loeb  &  Co.,  vs.  Louis  Ash- 
bacher and  Frederick  Ashbacher  (said  last  two  were  of  even 
dat€,  to  wit :  April  20th,  A.  D.  1875).  JEach  of  said  attach- 
merits  was  levM  on  the  day  of  its  date^  and  on  the  3d  day  of 
May,  1875,  I  caused  said  goods  to  be  advertised  for  sale  in  the 
Defiance  Democrat^  a  newspaper  published  at  Defiance,  De- 
fiance county,  Ohio,  on  the  20th  day  of  May,  1875,  at  the  hour  of 
10  o'clock,  A.  M.  of  said  day,  at  the  Russell  House  block  in  De- 
fiance, Ohio ;  and  on  said  20th  day  of  May,  A.  D.  1875,  I 
proceeded  to  offer  said  goods  for  sale,  and  then  and  there  came 
different  persons  and  bought  of  said  goods  to  the  amount  of 
seven  hundred  and  nine  and  73-100  dollars,  a  sufficient  amount 
to  satisfy  this  writ  and  the  costs  thereon. 

"John  B.  Habtman, 

"Slieriffr       ' 

The  money  thus  made  was  brought  into  court,  and,  being 
insafficient  to  satisfy  all  the  levies,  a  motion  was  filed  for  the 
distribution,  on  which  the  claims  of  the  several  creditors  to 
priority  were  made,  and  the  court  ordered  the  money  to  be  paid 
to  the  three  creditors  who  first  issued  their  attachments. 

This  judgment  was  affiraied  in  the  district  court. 

June  15,  the  eight  creditors  obtained  judgments  in  their 
actions,  and  on  July  19,  issued  orders  of  sale  thereon  to  sell  the 
attached  property. 

VOL.  XXXVI. — 7 
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Thus  it  appears  that  the  sale  was  made  on  the  executions  by 
the  officer  who  held  the  property  under  the  attachments, 
before  judgments  or  ordere  of  sale  were  made  in  the  latter 
cases. 

The  claim  made  by  tliese  subsequent  attaching  creditors  is, 
that  by  issuing  general  executions  instead  of  orders  of  sale, 
these  three  creditors  thereby  waived  their  priority,  and  let  in 
the  other  attachments. 

The  argument  is,  tliat  the  act  of  issuing  executions  on  these 
three  judgments,  directed  to  the  sheriff,  who  held  tlie  attached 
property  under  whicli  the  sale  was  made,  was  of  itself  an  aban- 
donment of  the  priority  acquired  by  the  seizure  under  the  at- 
tachments, and  that,  in  law,  the  attachments  which  were  levied 
subject  to  these  became  paramount. 

In  its  simplest  form  the  question  is,  does  the  record  show  a 
waiver  or  abandonment  of  the  priority  created  by  the  attach- 
ments first  issued  and  served. 

Executions  are  of  three  kinds :  1.  Against  the  property : 
2.  Against  the  person  ;  and,  3.  For  the  delivery  of  the 
possession  of  real  property  with  damages  and  costs.  Code, 
§  419. 

A  writ  of  attachment  is  in  the  nature  of  an  execution,  being 
against  the  property  of  the  debtor.  Its  office  is  to  hold  the 
property  to  satisfy  the  judgment  to  be  obtained.  It  binds  the 
property  from  the  time  of  service.  Tlie  property  seized  is  in  the 
custody  of  the  law  until  discharged  by  one  of  the  modes  pre- 
scribed. If  judgment  is  rendered  for  the  plaintiff  it  shall  be 
satisfied  out  of  the  property  seized  and  if  there  is  not  sufficient 
for  that  purpose,  execution  may  issue  as  in  other  cases,  to  col- 
lect the  residue  of  the  judgment. 

The  order  to  sell  attached  property,  after  judgment,  is  there- 
fore an  execution  of  the  first  kind  named,  and  differs  from  a 
^.  fa.  execution  only  in  this,  that  it  is  a  command  to  sell  the 
property  in  the  officer's  hands  under  the  attachment,  while  an 
execution  in  the  usual  form,  commands  a  levy  and  sale  of  the 
same,  or  any  other  property,  to  satisfy  the  same  judgment. 
The  latter  form  of  execution  is  broader,  and  embraces  the 
terms  and  office  of  the  former.    The  greater  indudes  the  less. 
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Under  the  order  of  sale,  the  same  advertisement,  sale  and 
return  would  have  been  made  as  was  made  under  the  execn- 
tion& 

The  return  of  the  sheriff  is  made  as  if  he  had  made  the  sale, 
under  an  order  of  sale. 

Looking  to  the  sheriffs  action  in  the  premises  we  discover 
no  evidence  of  an  abandonment  of  the  former  seizure  by  liim. 
He  held  the  property  under  the  attachments  after  the  judg- 
ments the  same  as  before,  until  a  sale,  or  until  he  was  other- 
wise discharged  from  that  duty.  The  levy  which  he  made 
was  at  most  a  mere  paper  levy,  as  the  property  was  already  in 
his  custody.  Had  there  been  sufficient  to  pay  all  the  attach- 
ments, no  one  could  doubt  the  right  of  the  latter  attachments 
to  distribution,  under  their  respective  seizures,  after  they 
should  obtain  their  judgments. 

Looking  to  the  acts  of  these  three  creditors,  we  see  nothing 
which  evinces  an  intention  to  abandon  their  priority,  unless  the 
issuing  of  an  execution  in  the  usual  form,  against  all  the  prop- 
erty of  the  judgment  debtor,  instead  of  an  execution  against" 
the  property  seized  in  attachment,  and  causing  a  sale  thereon, 
constitute  such  an  abandonment.     We  think  it  does  not. 

They  had  established  their  priority,  and  were  in  court  on 
motion  for  distribution  after  sale,  insisting  on  that  priority. 
The  burden  of  showing  a  waiver  or  abandonment  when  tlie 
prior  lien  appears,  rested  on  plaintiffs  in  error.  The  only  evi- 
dence relied  on  to  show  such  waiver  or  abandonment  is  the 
fact  that  a  general  execution  was  issued,  instead  of  a  special 
one,  to  sell  the  attached  property.  This  fact,  standing  alone, 
is  quite  as  consistent  with  a  continued  assertion  of  liis  estab- 
lished lien,  as  with  its  abandonment,  and,  considered  in  connec- 
tion with  the  other  acts  of  the  parties,  such  as  sale  of  the  prop- 
erty and  the  sheriffs  return  as  upon  an  order  of  sale,  under 
their  direction,  as  we  must  suppose,  and  the  claim  made  to  the 
money  then  in  court  by  motion,  it  becomes  conclusive  that 
there  was  no  purpose  or  intention  of  the  kind.  Their  lien  was 
established.  As  the  property  was  in  the  sheriffs  hands,  sub- 
ject to  it,  no  actual  levy  had  Jbo  be  made,  and  practically  all 
that  was  done  on  the  execution  was  identical  with  what  would 
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have  been  done  on  the  order.  To  constitute  such  a  waiver  or 
abandonment,  the  facts  or  circnrastances  should  show  that  such 
wa3  the  intention.  The  property  boing  all  iho  time  in  the  cus- 
tody of  the  law,  there  was  no  chan23  of  possession,  nor  any 
direction  amounting  to  a  relinquishment. 

In  Bouton  v.  Lord^  10  Ohio  St.  453,  a  levy  was  made  upon 
real  estate,  upon  2i,fi,fa.  execution.  After  a  return  of  the  writ, 
a  second^. /«.,  instead  of  a  vend.  exp.  was  issued,  under  which 
the  real  estate  levied  on  was  sold,  and  it  was  held  that  the  issuing 
of  the  second  ^./(Z.,  and  a  sale  thereunder,  did  not  constitute  a 
waiver  of  the  lien  acquired  by  the  first  levy. 

The  same  question  arose  in  Lessee  of  Paine  v.  Moorelandj 
15  Ohio,  436.  That  was  the  case  of  a  judgment  and  order  of 
sale,  under  the  attachment  law  of  1824,  which,  in  this  respect, 
is  substantially  the  same  as  the  present  law,  as  to  the  judgment 
and  order  to  sell  attached  property.  The  sale  was  made  upon 
2ifi,fa,^  and  not  on  an  order  of  the  court,  as  prescribed  by  the 
attachment  law,  and  the  question  was  whether  the  purchaser, 
at  such  sale,  obtained  a  good  title. 

It  was  contended  that  as  the  act  of  1824  required  an  order 
of  sale,  and  as  the  land  was  not  sold  on  such  order,  the  officer 
had  no  power  to  make  the  sale.  The  reasoning  of  the  court, 
in  answer  to  this  objection,  is  of  equal  force  in  the  case  at  bar. 
It  is  said  a  general  execution  would  have  authorized  a  sale  of 
any  and  all  the  property  of  the  judgment  debtor  other  than 
that  attached.  The  officer  was  .therefore  clothed  with  the 
power  of  sale.  The  difficulty  was  not  a  defect  of  power,  but 
too  much  power.  In  its  exercise  the  officer  conformed  to  the 
statute  and  sold  only  the  land  attached.  The  court  had  failed 
to  restrict  his  power  to  this  property,  but  in  its  execution  the 
officer  confined  himself  to  a  sale  of  the  land  attached,  and  this 
was  held  a  rightful  exercise  of  authority  to  sell  the  attached 
property.  It  is  urged  that  this  case  is  not  in  point,  as  the 
question  was  as  to  title  confeiTed  by  the  sale,  while  here  it 
is  as  to  priority  of  liens.  It  is  true  the  questions  for  decision  in 
the  two  cases  diflEer  as  stated  ;  but  the  foundation  of  that  de- 
cision was  that  the  general  execiition  authorized  the  sale  of  the 
attached  property  as  well  as  all  other  property  of  the  defend- 
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ant  in  attachnaent,  and  therefore  a  sale  under  it  of  tlie  attached 
property  was  a  proper  exercise  of  the  power  conferred  by  the 
judgment  and  order  of  sale  in  attachment.  It  was  in  law  a 
sale  in  the  attachment  proceedings.  In  this  respect  the  two 
cases  are  identical,  and  from  this  fact  the  legal  consequence  fol- 
lows that,  being  a  sale  under  the  judgment  in  attachment,  the 
proceeds  of  the  sale  follow  the  priority  established  by  it. 

In  this  case  no  intention  to  abandon  is  expressed,  nor  is  it 
implied  from  the  act  of  issuing  a  general  execution  and  caus- 
ing a  sale  of  the  same  property  on  which  the  priority  was 
established.  It  was  only  another  form  of  writ  used  to  make 
good  the  priority.  Such  at  least  is  the  presumption  when 
nothing  appeal's  to  the  contrary. 

The  property  remained  in  the  custody  of  the  sheriff,  under 
the  seizure  by  attachment,  until  disposed  of  under  order  of  the 
court,  unless  released  by  the  attaching  creditors. 

The  attachments  of  the  eight  creditore  are  all  expressly  auh- 
ject  to  those  of  tlie  three  creditors.  The  latter  remained  in 
force  at  the  time  of  the  sale,  and  the  money  realized  was 
brought  into  court  for  distribution,  the  same  as  if  sold  under 
an  oi'der  of  sale  regularly  issued.  In  Acton  v.  Knowles^  4 
Ohio  St.  28,  it  was  held  that  where  personal  property  had  been 
levied  upon,  with  rctum  of  no  sale  for  want  of  bidders,  and 
the  property  returned  to  the  execution  debtor,  where  it  re- 
mained for  fourteen  months,  the  levy  and  lien,  as  against  sub- 
sequent levies,  was  not  in  law  void,  but  it  was  a  question  of 
fact  whether  the  prior  levy  became  void  as  tending  to  hinder 
and  delay  otlier  creditors. 

There  the  property,  after  levy,  passed  out  of  the  actual  pos- 
session of  the  officer,  and  yet  it  remained  in  his  legal  posses- 
sion for  the  purposes  of  the  levy,  unless  the  facts  and  circum- 
stances showed  that  the  levy  was  fraudulent. 

Here  the  actual  possession  remained  in  the  officer.  The 
plaintifib  in  error  acquired  no  rights  by  their  attachments,  ex- 
cept expressly  subject  to  the  prior  attachments,  and  the  sale 
was  made  at  the  instance  of  the  prior  attaching  creditors  in  the 
same  manner  as  if  regular  orders  had  issued.  No  substantial 
right  of  plaintiffs  in  error,  which  they  had  acquired  in  this 
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property  by  their  attachments,  was  impaired  or  affected  bv 
this  sale,  or  by  the  court  below  in  distributing  the  money  ac- 
cording to  the  priorities  established  by  the  several  attachments. 
The  error,  if  any,  consisted  in  selling  under  a  general  instead 
of  a  special  execution.  This  is  a  technical  rather  tlian  a  sub- 
stantial error,  which  a  court  of  errors  should  disregard.  Bear 
V.  Kruywles^  ante^  43. 

Considerable  has  been  said  in  the  argument,  as  to  the  effect 
of  proceedings  in  bankniptcy,  had  they  been  instituted  within 
four  months,  on  the  liens  acquired  by  attachment,  and  on  those 
by  levy.  It  is  claimed  that  the  former  would  have  been 
avoided,  while  the  latter  would  have  given  a  priority,  and 
hence,  it  is  argued,  that  these  three  creditors  in  order  to  avoid 
such  a  result  voluntarily  abandoned  their  liens  by  attachment, 
which  would  have  been  thus  defeated,  and  sought  to  acquire 
liens  by  final  process  which  would  be  saved  by  such  pro- 
ceedings. 

Whether  such  would  be  the  legal  effect  of  proceedings  in 
bankruptcy  we  need  not  inquire,  as  there  is  nothing  in  the 
record  to  show  that  such  proceedings  were  contemplated  or 
threatened,  or  even  tending  to  show  that  the  execution  was 
issued  with  such  object  in  view.  Sucli  procooduigs  were  never 
instituted.  The  record  shows  that  each  party  has  diligently 
asserted  his  claims  under  his  attachment,  and  the  argument 
is  therefore  an  inference  not  supported  by  the  facts  disclosed, 

Judgrnent  affirmed. 


FOEESMAN  ET  AL  V.   TTaAG. 

1*  Under  the  act  relating  to  guardians,  passed  February  9,  1824  (3  Chase, 
1317  ;  Swan  Rev.  St.  444),  the  only  power  to  authorize  a  guardian  lo 
sell  the  real  estate  of  his  ward,  prior  to  the  creation  of  the  probate 
court,  was  vested  in  the  court  of  common  pleas  of  the  county  iu  which 
the  guardiau  was  appointed. 

%,  The  provision  in  section  3  of  the  amendatory  Act  of  February  23»  IS'ldf 
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(3  Carw^in.  1337  ;  Swan  Rev.  8t.  447),  requiring  guardians  to  be 
governed,  "  in  the  execution  of  any  order  of  sale"  of  the  real  estate 
of  their  wards,  *'  by  the  same  regulations  that  may  be  prescribed  and 
in  force  when  such  order  is  made,  for  the  sale  "  of  lands  by  adminis- 
trators, docs  not  prescribe  the  court  to  which  application  may  be  made 
by  the  guardian  to  obtain  such  order  of  sale  ;  but  relates  to  the  man- 
ner in  which  the  order  is  to  bo  executed  after  it  has  been  granted  by  the 
proper  court. 

8.  The  concurrent  jurisdiction  conferred  upon  probate  courts,  in  the  sale 
of  lands  on  petition  by  executors,  administrators  and  guardians,  by 
section  3  of  the  act  of  March  14,  1853  (3  Curwin,  2041  ;  8.  &  C.  1213), 
vests  in  the  probate  courts  of  the  several  counties  only  such  jurisdic- 
tion in  regard  to  ordering  such  sales  as  was  possessed  by  the  courts  of 
common  pleas  in  such  counties  respectively.  Hence,  where,  at  the 
time  of  the  passage  of  said  act,  the  court  of  common  pleas  in  a  partic- 
ular county  was  not  authorized  to  order  the  sale  of  the  lauds  of  a  ward, 
on  the  application  of  his  guardian,  the  probate  court  of  such  county 
could  not  order  such  sale. 

4  The  probate  court  of  Pickaway  county  duly  appointed,  in  1853, 
guardians  for  certain  minors  residing  in  said  county.  On  proceedings 
instituted  by  the  guardians  in  the  probate  court  of  Cuyahoga  county, 
certain  real  estate  of  the  wards  situate  in  the  county  last  named  was, 
in  1854,  sold  by  order  of  that  court,  the  sale  confirmed  and  deeds  exe- 
cuted accordingly.  Held,  that  the  proceedings  had  in  the  probate  court 
of  Cuyahoga  county  were  void  for  want  of  jurisdiction. 

Error  to  the  Court  of  Common  Pleas  of  Cuyahoga  county. 
Reserved  in  the  district  court. 

The  plaintiffs^  on  October  24, 1853,  all  being  minors  and 
residents  of  Pickaway  county,  Ohio,  were  the  owners  of  the 
premises  in  tlie  petition  described,  which  are  situated  in 
Cuyalioga  county,  Ohio.  The  probate  court  of  Pickaway 
county  having  appointed  and  qualified  Isaac  Shelby  and  Nancy 
M.  Foresman  guardians  of  said  minors,  said  guardians,  on  said 
October  24,  1853,  filed  their  joint  petition  in  the  probate 
court  of  Cayahoga  county,  against  the  said  minors,  praying  for 
authority  to  sell  said  real  estate. 

An  order  for  the  sale  of  the  premises  was  granted  by  said 
court,  and  tlie  premises  were  sold  in  pursuance  thereof,  by  said 
guardians,  the  sale  confirmed,  and  deed  executed  accordingly. 

The  plaintiflb  having  arrived  at  majority,  brought  this  action 
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to  recover  the  premises,  and  in  their  petition,  they  set  out  the 
proceedings  had  in  the  probate  court  of  Cuyahoga  county. 
To  this  petition  the  defendant  demurred.  The  court  of  com- 
mon pleas  sustained  tlie  demurrer.  A  petition  in  error  was 
filed  in  the  district  court  to  reverse  the  decision  sustaining  the 
demurrer,  which  was  by  the  district  court  reserved  for  decision 
by  this  court. 

S.  J.  AndrewSy  S.  Burke^  P.  G.  Smith  and  TT.  W.  Andrews^ 
for  plaintiff  in  error. 

i?.  P.  Pannet/y  for  defendants  in  error. 

WnriE,  J.  The  title  of  the  plaiiltiffs  to  the  premises  in 
controvei-sy  is  admitted  upon  the  record,  unless  such  title  was 
divested  by  the  sale  made  under  the  order  of  the  probate  court 
of  Cuyahoga  county. 

The  guardians  of  tlie  plaintiffs,  on  whose  application  the 
sale  was  ordered,  were  appointed  under  the  act  for  the  ap- 
pointment of  guardians,  passed  February  6,  1824.  2  Chase, 
1317  ;  Swan  Kev.  St.  444. 

The  1st  section  of  the  act  contains  the  following  pro- 
vision :  "  That  the  court  of  common  pleas  shall  have  power, 
whenever  they  consider  it  necessary,  to  appoint  a  guardian  or 
guardians  to  all  minors  within  their  county,  and  on  good 
cause  shown,  to  authorize  such  guardian  or  guardians  to  sell 
all  or  any  part  of  the  property,  whether  real  or  personal,  of 
his  or  their  ward  or  wards ;  and  the  court  shall,  at  the  same 
time,  direct  the  manner  of  seeming  to  said  ward  or  wards,  the 
money  arising  from  such  sale."    .... 

The  3d  section  of  the  act  is  as  follows :  "  That  no  sale  of 
real  property  shall  be  made  under  the  provisions  of  this  act, 
unless  the  court  shall  be  satisfied  that  such  sale  will  be  for  the 
advantage  of  such  ward  or  wards,  or  necessary  for  his  or  their 
maintenance ;  and  the  guardian  or  guardians  shall  be  governed 
therein  by  the  same  regulations  as  are  required  of  administra- 
tors, in  the  sale  of  real  property,  in  the  case  of  insolvent 
estates." 

In  construing  this  section,  it  was  held,  in  Leasee  of  Stall  v. 
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Macalester^  9  Ohio,  19,  that  sales  by  guardians  shoul4  bo  con- 
ducted a<3cording  to  the  act  regulating  sales  by  administrators, 
in  force  at  the  time  the  guardians'  act  was  passed.  The  act 
regulating  the  sale  of  real  estate  by  administrators,  in  force  at 
that  time,  was  the  act  of  January  25,  1816.     2  Chase,  929. 

The  act  last  named  required  no  confirmation  by  the  court 
of  the  sale  of  real  estate  by  an  administrator ;  and  it  was  held, 
in  the  case  above  cited,  that  a  sale  by  a  guardian  required  no 
such  confirmation,  notwithstanding  the  act  of  February  11, 
1828  (3  Chase,  1601),  required  administrator'  sales  to  be  re- 
turned to  and  confirmed  by  the  court. 

After  the  decision  in  Lessee  of  Stall  v.  Macalester,  on  Feb- 
ruary 23,  1816,  the  "Act  for  the  appointment  of  guardians" 
was  amended.  2  Curwin,  1237 ;  Swan  Kev.  St.  447.  Section 
3  of  the  amendatory  act  is  as  follows  :  "  That  no  sale  of  real 
estate  shall  be  made  under  the  provisions  of  the  act  to  which 
this  is  an  amendment,  unless  the  coui*t  shall  be  first  satisfied 
that  such  sale  will  be  for  the  benefit  and  advantage  of  such 
ward  01*  wards,  or  necessary  for  his,  her  or  their  maintenance 
and  education,  or  for  either  of  such  purposes ;  and  the  guardian 
or  guardians  shall  be  governed,  in  the  execution  of  any  order 
of  sale  in  the  premises,  by  the  same  regulations  that  may  be 
prescribed  and  in  force  at  the  time  such  oixier  is  made,  for  the 
sale,  by  administratoi's,  of  the  lands  of  intestate  estates." 

That  the  authority  to  order  the  sale  of  real  estate  of  a 
ward,  on  the  application  of  his  guardian,  was,  by  the  original 
act  of  1824,  vested  exclusively  in  the  court  of  common  pleas 
by  which  the  guardian  was  appointed,  is  not  denied.  But  it  is 
claimed  that  the  eflEect  of  section  3  of  the  amendatory  act  of 
1846,  in  connection  with  the  administration  act  of  1840,  was 
to  vest  like  authority  in  the  court  of  common  pleas  of  tho 
county  in  which  the  land  was  situotc. 

The  claim  is,  that  as  tlic  ndminiatnition  act  of  1840  gave 
the  administrator  the  option  to  apply  for  an  order  of  sale 
either  to  the  court  of  common  pleas  by  which  he  was  appointed, 
or  to  the  court  of  the  county  in  which  the  land  was  situate, 
that  a  like  option  was  given  to  guardians  by  section  3  of  the 
amendatory  act  of  1846,  above  referred  to. 
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"We  cannot  assent  to  this  construction  of  the  act  of  1846. 
The  provision  in  section  3  of  that  act  requiring  guardians  to  be 
governed  '^  in  tlie  execution  of  any  order  of  sale  "  of  the  real 
estate  of  their  wards,  "  by  the  same  regulations  that  may  be 
prescribed  and  in  force  when  such  order  is  made,  for  the  sale  " 
of  lands  by  administrators,  does  not  prescribe  or  designate  the 
court  to  which  application  may  be  made  by  the  guardian  to 
obtain  such  order  of  sale ;  but  relates  to  the  manner  in  which 
the  order  is  to  be  executed  after  it  has  been  granted  by  the 
proper  court. 

The  otlier  ground  upon  which  the  validity  of  the  order  of 
sale  is  sought  to  be  maintained,  arises  under  the  "  Act  defining 
the  jurisdiction,  and  regulating  the  practice  of  probate  courts," 
passed  March  U,  1853.     3  Curwin,  2041 ;  S.  &  C.  1213. 

That  act  declares  that  them  shall  be  established,  in  each 
county  of  the  state,  a  probate  court,  and  section  3  provides  that 
such  courts  shall  have  concurrent  jurisdiction  in  the  sale  of 
lands,  on  petition  by  executora,  administrators  and  guardians. 

The  concurrent  jurisdiction  conferred  upon  probate  courts 
by  this  section,  in  i-egard  to  ordering  such  sales,  vests  in  the 
probate  courts  of  the  several  counties  only  such  jurisdiction  as 
was,  at  the  time,  possessed  by  the  courts  of  common  pleas  in 
such  counties  respectively.  Hence,  where,  at  the  time  of  the 
passage  of  the  act,  the  court  of  common  pleas  in  a  particular 
county  was  not  authorized  to  oi'der  the  sale  of  the  lands  of  a 
ward,  on  the  application  of  his  guardian,  the  probate  comt  of 
such  county  could  not  ordw  such  sale. 

As,  therefore,  in  our  opinion,  the  court  of  common  pleas  of 
Cuyahoga  county,  at  the  time  of  the  creation  of  the  probate 
court,  was  not  authorized  to  order  the  sale  of  lands  on  the  ap- 
plication of  a  guardian  appointed  in  another  county,  no  such 
authority  was  vested  in  the  probate  court  of  said  county  by  the 
act  conferring  jurisdiction  on  that  court. 

Judgment  reversed,  demurrer  to  the  petition  overruled,  and 
cause  remanded  for  further  proceeding. 
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Babnett  v.  Wakd. 

1.  Words  charging  a  woman  with  sleeping  with  a  man  not  her  husband, 

impute  to  her  a  want  of  chastity,  and  therefore  are  actionable  jmt  ae. 

2.  The  fact  that  a  woman  bears  a  different  name  from  a  person  with  whom 

she  is  charged  to  have  been  intimate,  tends  to  prove  that  she  is  not  the 
lattcr's  wife. 

3.  The  defendant,  in  an  action  of  slander,  was  charged  with  saying  of  the 

plaintiff  tliat  she  slept  with  a  man,  not  her  husband.  The  proof 
showed  the  statement  to  be  that  such  person  was  in  bed  with  her. 
Held^  the  want  of  correspondence  between  the  allegation  and  proof 
'  raises  a  mere  question  of  variance,  and  is  not  a  failure  of  proof  within 
the  meaning  of  section  188  of  the  code  of  civil  procedure. 

Erbob  to  the  District  Court  of  Warren  County. 

The  action  below  was  brought  by  Angeline  Ward  against 
James  Bamett,  upon  a  petition  in  the  following  words  and  fig- 
ures: 

That  tlie  plaintiff,  at  the  tinie  of  the  committing  by  the  said 
defendant  of  the  grievances  hereinafter  named,  was,  and  still 
is,  an  unmarried  woman,  and  did  then  sustain  a  good  name  and 
character  among  her  neighbors  and  acquaintances  for  virtue 
and  chastity,  and  was  never  suspected  of  the  crime  of  fornica- 
tion. Yet  the  said  defendant,  well  knowing  the  premises,  and 
maliciously  intending  to  injure  the  good  name  and  character 
of  the  said  plaintiff,  and  to  cause  it  to  be  believed  that  she  had 
been  unchaste  and  guilty  of  fornication,  on,  to  wit,  October 
20,  A.  D.  1873,  at  Warren  county,  Ohio,  in  a  certain  discourse 
whicli  he  there  had,  of  and  conceniing  the  plaintiff,  and  in  the 
presence  and  hearing  of  divers  good  people,  falsely  and  mali* 
ciously  spoke  and  published,  of  and  concerning  the  said  plaint- 
iff, the  false,  scandalous  and  malicious  words  following : 

1.  That  is  to  say,  "  She  "  (meaning  the  plaintiff)  "  slept  with 
John  Fox." 

2.  "  Angline  Ward  "  (meaning  the  plaintiff)  "  was  sleeping 
with  John  Fox"  (meaning  an  unmarried  man)  "when  her 
watch  was  stolen." 
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3.  "  Fox  "  (meaning  an  unmamed  man,  as  aforesaid)  "  said 
he  was  sleeping  with  Angeline  "  (meaning  the  plaintiff)  "  when 
her  wateh  was  stolen." 

4.  "  She  "  (meaning  the  plaintiff)  "  was  sleeping  with  John 
Fox  "  (a  man  having  that  name)  "  when  her  watch  was  stolen." 

5.  "  Angeline  Ward  "  (meaning  the  plaintiff)  "  was  sleeping 
with  John  Fox  "  (meaning  a  man  who  had  before  that  time 
stolen  the  plaintiff's  watch)  "  when  her  watch  was  stolen." 

6.  "  She  "  (meaning. the  plaintiff)  "  was  sleeping  with  Fox  " 
(meaning  a  man  by  the  name  of  John  Fox)  "  the  night  her  " 
(the  plaintiff's)  "  watch  was  stolen." 

7.  "John  Fox  "  (meaning  a  man  who  had  stolen  plaintiff's 
watch)  "  was  sleeping  with  Angeline"  (meaning  the  plaintiff) 
"  when  her  watch  was  stolen." 

And  by  means  of  the  speaking  of  said  defamatory  words  the 
said  plaintiff  hath  been  greatly  injured  in  her  good  name  and 
chai'acter,  to  the  damage  of  the  plaintiff  $10,000. 

Ta  this  the  defendant  demurred. 

First — For  the  reason  that  the  words  set  forth  did  not  im- 
port the  crime  of  fornication. 

Second — Petition  did  not  state  facts  suflBcient  to  constitute  a 
cause  of  action. 

The  demurrer  was  oveiTuled,  and  the  following  answer  was 
filed  by  defendant. 

First — He  denies  that  he  spoke  the  words  in  the  petition 
set  forth  by  plaintiff  as  spoken  by  him,  and  denies  that  he 
spoke  either  of  the  sets  of  words  in  the  petition  set  forth,  and 
charged  in  manner  and  form  as  therein  set  forth ;  and  he  de- 
nies any  and  all  malice  therein  charged. 

Second — He  denies  that  the  plaintiff  sustained  damages  or 
was  injured,  as  in  the  petition  set  forth ;  and  he  denies  each 
and  every  material  allegation  in  said  petition  set  forth. 

The  case  went  to  trial  upon  the  following  testimony : 

Lewia  Hurst  testified:  That  the  defendant  stated,  in  his 
hearing,  the  following  words  of  and  concerning  the  plaintiff : 
"  How  in  the  devil  did  he  come  to  get  it  without  he  had  been 
sleeping  with  her  ?" 
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Ann  Tumey  testified :  That  the  defendant  stated  in  her 
hearing,  ''  That  is  how  he  came  to  iind  the  watch ;  he  was  in 
bed  with  her." 

Thoma8  Tumey  testified  :  That  tlie  defendant  stated  in  his 
hearing,  of  and  concerning  the  plaintiff,  "  I  said,  '  how  did  he 
ever  think  of  going  to  look  for  the  watch  in  the  bed  V  Ho 
said,  '  he  was  in  bed  with  her,  and  that  is  how  he  found  the 
watch.'  A  few  days  after  defendant  was  at  my  house,  and  he 
said  '  the  way  he  (Fox)  found  the  watch,  he  was  in  bed  witli 
her?" 

William  Buts  testified :  That  defendant  was  going  to 
Franklin  and  asked  him  to  ride  with  him,  and  he  (witness)  got 
in  defendant's  wagon,  and  defendant  said :  "  He  had  heard 
that  the  fellow  was  sleeping  with  her,  and  he  wondered  how 
he  had  got  the  watch." 

And  this  being  all  the  testimony  offered  by  the  plaintiff,  she 
Tested. 

And  thereupon  defendant,  by  his  counsel,  moved  the  court 
to  arrest  the  testimony  from  the  jury,  and  to  direct  a  nonsuit, 
for  the  reason  that  the  testimony  of  the  plaintiff  did  not  sus- 
tain the  allegations  in  the  petition,  and  because  the  words 
proved  are  not  the  words,  nor  the  substance  of  the  words, 
alleged  in  the  petition.  And  the  court  susjtained  the  motion, 
and  the  plaintiff  excepted  to  the  rulijg  of  the  court,  and  there- 
upon moved  to  amend  her  petition  by  alleging  the  words  as 
proved  by  the  witness  Tumey.  And  it  appearing  that  the 
words  so  proven  by  Turney  were  spoken  before  the  filing  of 
the  petition,  and  more  than  one  year  before  said  motion,  the 
court  overruled  said  motion  to  amend,  and  to  which  ruling  the 
plahitiff  excepted,  and  judgment  was  rendered  for  the  defend- 
ant ;  whereupon  the  plaintiff  tendered  her  bill  of  exceptions, 
which  was  signed  and  sealed  by  tlie  court,  and  contained  the 
proceedings,  evidence  and  rulings  of  the  court,  as  herein  above 
Bet  forth. 

On  petition  in  error  the  district  court  reversed  the  judg- 
ment of  the  court  of  common  pleas,  and  remanded  the  cause 
for  a  new  trial.  It  is  here  sought  to  reverse  the  judgment  of 
the  district  court. 
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T.  F.  Thompson^  for  plaintiff  in  error : 

The  words  spoken  were  not  actionable  per  ae,  Selwin,  by 
A.  J.  Fish,  7  Am.  ed.  1263 ;  Towns.  §  129,  note  1,  and  §§ 
312,  313,  pp.  607,  508  ;  Id.  181,  §  142,  and  note  2  ;  Wright, 
123. 

The  proof  does  not  support  the  allegation.  Towns.  372, 
373,  665,  566,  §§  371,  364,  365,  369 ;  1  Swan  Pr.  555,  note  a ; 
3  Stephen  Nisi,  2576,  2576;  2  Greenl.  Ev.  455,  §  414,  9  ed. ; 
2  Selwin,  1267 ;  3  Allen,  72. 

A.  G.  McBv/mey  and  Durbin  Ward^  for  defendant  in 
error : 

The  variance  was  not  material,  and  there  was  no  necessity 
of  any  inducements.  Code,  §§  124,  133  ;  Wright,  123,  316, 
653  ;  16  Ohio,  319;  Townshend  on  Slander,  234;  Id.  §§  308, 
505,  and  note ;  11  Ind.  156 ;  Desmond  v.  Brown^  29  Iowa, 
53  ;  Townshend  on  Slander,  §§  364-369  ;  1  Am.  L.  0.  146. 

BoTNTON,  J.  It  has  long  been  the  settled  law  of  this  state, 
that  words  lettered  in  the  presence  and  healing  of  otliers, 
imputing  to  a  woman  a  want  of  chastity,  are,  in  themselves, 
actionable.  It  being  their  immediate  and  direct  tendency  to 
exclude  her  from  society,  and  to  bring  her  into  disgrace  among 
those  who  may  credit  th^  charge  imputed,  thereby  producing 
an  injury  from  which  damage  necessarily  results,  a  presump- 
tion of  damage  is  made  to  supply  the  place  of  actual  proof. 
The  plaintiff  in  error,  not  doubting  the  rule  thus  stated,  claims, 
nevertheless,  that  the  judgment  of  the  district  court  ought  to 
be  reversed  upon  each  of  three  grounds.  First.  That  the 
charge  laid  in  the  petition  does  not  impute  a  want  of  chastity 
to  the  defendant  in  error.  Secondly.  That  it  was  not  made  to 
appear  that  she  was  an  unmarried  woman ;  and  lastly,  that 
there  is  a  fatal  variance  between  the  words  laid  and  the  proof 
received  to  sustain  them.  Both  courts  below  were  of  the 
0}>inion  that  the  facts  stated  in  the  petition  constituted  a  cause 
of  action,  and  in  that  opinion  we  fully  concur.  The  plain  and 
obvious  import  of  the  language,  charging  the  defendant  in 
error  with  sleeping  with  John  Fox,  during  the   night  her 
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vratch  was  stolen,  was  to  impute  to  lier  illicit  intereourae  with 
Fox.  No  one  could  hear  the  language  uttered  without  under- 
standing from  it  tliat  the  person  uttering  it  intended  to  charge 
that  such  intercourse  had,  in  fact,  taken  place.  As  was  said  in 
Skidds  V.  Cunninghain^  1  Blackf.  86,  a  phraseology  more 
indecent  might  have  been  used,  but  no  set  of  words,  however 
plain  and  explicit,  would  have  conveyed  the  idea  with  more 
ceitainty.  See  Townshend  on  Slander,  Libel,  §  172 ;  Guard 
V.  Eisk,  11  Ind.  156. 

The  objection  that  no  testimony  was  offered,  showing,  or 
tending  to  show,  that  the  plaintiff  was  an  unmarried  woman  is 
equally  untenable.  It  is  quite  immaterial  whether  she  was 
married  or  single.  It  is  only  important  to  know  that  she  was 
not  the  wife  of  Fox,  and  this  presumptively  appeared  from 
the  circumstance  that  she  did  not  bear  his  name.  If,  in 
the  face  of  this  presumption,  and  notwithstanding  it,  it  was 
claimed  that  she  was  the  wife  of  Fox,  the  burden  was  on  the 
defendant  below  to  establish  the  fact  by  proof. 

It  is  finally  objected,  that  there  is  a  fatal  variance  between  the 
words  laid  in  the  petition,  and  those  pi"oved  to  have  been  spoken. 

If  the  validity  of  this  objection  were  to  be  determined  by 
the  rules  governing  the  practice  before  the  adoption  of  the  code, 
a  more  difficult  question  would  perhaps  arise.  The  nile  at  com- 
mon law  required  the  words  to  be  proved  substantially  as  laid. 
Numerous  cases  held,  that  the  same  meaning,  in  different  words, 
would  not  support  the  charge.  However  this  may  have  been 
under  the  former  practice,  the  question  arising  under  the 
objection  here  made  is  to  be  determined  by  the  mles  estab- 
lished by  the  code.  Thomas  Turney  testified^  that  the  defend- 
ant below  stated  in  his  hearing,  of  and  concerning  the  plaintiff, 
that "  the  way  he,  Fox,  found  the  watch,  he  was  in  bed  with  her." 

Without  looking  into  other  parts  of  the  testimony,  we  think 
the  variance  between  this  language  and  the  words  alleged  to 
have  been  spoken  was  not  such  as  to  justify  the  court  in  arrest- 
ing the  case  from  the  jury,  and  in  directing  a  nonsuit.  The 
code  provides,  that  no  variance  between  the  allegation  in  a 
pleading  and  the  proof  is  to  be  deemed  material,  unless  it  has 
actually  misled  the  adverse  party  to  his  prejudice,  in  maintain- 
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ing  his  action  or  defense  on  the  merits.  Whenever  it  is 
alleged  that  a  party  has  been  so  misled,  that  fact  must  be 
proved  to  the  satisfaction  of  tlie  court,  and  it  wmst  also  be 
shown  in  what  respect  he  has  been  misled;  and  thercnpon  the 
court  may  order  the  pleading  to  be  amended,  npon  such  terms 
as  may  be  just.    Code,  §  131. 

The  court  is  not  authorized,  in  view  of  tins  provision,  to 
determine  from  hearing  the  testimony  of  the  witnesses  given 
at  the  trial,  whether  the  variance  is  so  far  material  as  to  have 
misled  the  defendant  to  his  prejudice,  unless  the  allegation  to 
which  the  proof  is  directed  is  so  far  unproved  in  its  general 
scope  and  meaning,  as  to  amount  to  a  failure  of  proof.  Code, 
§  133.  Where  there  is  not  such  failure  of  proof,  in  order  to 
invoke  the  action  of  the  court,  it  must  be  shown,  not  only 
that  the  party  has  been  misled  to  his  prejudice,  by  the  variance, 
but  the  respect  in  which  lie  has  been  misled  must  also  be 
made  to  appear  to  the  satisfaction  of  the  court. 

The  court  then  determines  whether  it  will  grant  leave  to 
amend  or  not.  If  l6ave  is  granted  the  trial  proceeds,  unless  a 
continuance  becomes  necessary  by  reason  of  the  amendment. 
In  the  present  case,  it  not  only  was  not  shown  that  the  defend- 
ant below  was  misled  to  his  prejudice  by  the  sui)posed  variance, 
but,  that  he  w:is  so  misled  was  not  even  suggested.  Indeed, 
it  is  not  easily  seen  how  lie  could  have  been  misled  by  a  vari- 
ance so  slight.  The  words  proved,  as  well  as  those  in  which 
the  charge  was  laid,  imputed  to  the  plaintiff  below  a  want  of 
chastity.  The  words  proved  were  slightly  variant  from  those 
alleged,  but  they  were  clearly  of  the  same  import  and  mean- 
ing. That  the  defendant  below  could  have  been  misled  by  a 
difference  in  phraseology  apparently  so  immaterial,  is  hardly  to 
be  believed. 

At  all  events,  in  the  absence  of  any  claim,  or  showing,  that 
the  defendant  below  was  misled  to  his  prejudice  by  the  vari- 
ance, the  court  was  not  authorized,  to  dismiss  the  action. 

It  follows,  therefore,  that  there  was  no  error  in  the  judgment 
of  reversal. 

Judg^rverU  affirmed. 
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Cable  et  al.  v.  The  Pkesident  and  Trustees  of  the  Ohio 
University. 

1.  The  payment  of  the  additional  rent  which  the  President  and  Trustees 

of  the  Ohio  University  are  authorized  to  demand  under  the  proviso  in 
section  12  of  the  act  of  February  18, 1804  (Ohio  Land  Laws,  221)),  is  not 
required  to  bo  stipulated  for  in  the  leases  made  under  the  act;  nor  are 
the  leases  required  to  contain  such  a  stipulation  by  the  amendatory 
act  of  1805,  in  order  to  justify  the  demand  for  such  rent.  The  right  to 
make  the  demand  springs  from  the  statute,  and  is  independent  of  any 
express  stipulation  therefor,  in  the  lease. 

2.  The  resolutions  of  the  Board  of  Trustees,  passed  June  21,  1870,  pro- 

viding for  the  collection  of  such  additional  rent;  is  not  rendered  invalid 
by  the  fact  that  the  trustees  were  required  to  take  such  action  by  the 
act  of  March  80,  1875.     72  O.  L.,  177. 

8.  By  the  fair  construction  of  said  resohitions,  no  discretion  is  given  to  the 
Treasurer  of  the  University  to  determine  the  amount  of  rent  to  be  col- 
lected; but  he  is  required  to  collect  such  an  amount  of  additional  rent 
as  equals  the  taxes  imposed  on  property  of  like  description  by  the 
State. 

i.  The  right  to  exact  the  additional  rent  docs  not  extend  back  of  the  cur- 
rent rental  year  of  the  term. 

Appeal.    Reserved  in  the  District  Court  of  Athens  County.  ^ 

The  plaintiffs  brought  an  action  for  themselves  and  others, 
levees  of  Ohio  University  farm  lands,  against  the  defendants, 
the  President  and  Trustees  of  the  Ohio  University,  a  corpora- 
tion of  that  name,  in  the  court  of  common  pleas  of  Athens 
county,  Ohio,  to  restrain  the  defendants  from  collecting  certain 
additional  rents  for  said  farm  lands. 

The  petition,  as  amended,  is  largely  made  up  of  acts  of  the 
general  assembly  and  averments  as  to  their  intendment  and  con- 
stniction.  The  petition,  us  amended,  contains  the  following 
averments,  to  wit : 

"  That  by  two  resolutions  of  congress  of  the  23d  and  27th 
of  July,  1787,  the  '  Board  of  the  Treasury '  of  the  then  gen- 
eral government  was  authorized  to  contract  with  any  persons 
for  the  grant  of  land  described  in  them,  on  the  north-west 
side  of  the  Ohio  river,  and  within  the  present  state  of  Ohio  ; 
VOL.  xxxvi.— 8 
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one  of  the  terms  of  the  contract  for  the  grant  to  be,  that  not 
more  than  two  complete  townships  were  to  be  laid  off  within 
the  grant  by  the  purchasers,  to  be  given  perpetually  for  the 
purpose  of  an  university,  and  to  be  applied  to  the  intended  ob- 
ject by  the  legislature  of  the  state  thereafter  formed,  and  in- 
cluding the  land.    Under  the  resolutions  the  Board  of  Treasury, 
on  the  27th  of  October,  1787,  entered  into  a  contract  for  the 
grant,  with  the  agents  of  the  directors  of  the  Ohio  Company 
of  Associates  on  the  conditions  of  the  resolutions.    The  agents 
of  that  company,  thereupon,  laid  off  for  the  purpose  of  an 
university,  the  eighth  and  ninth  townships  of  the  14th  range 
in  said  tract.      Under  the  act  of  congress  of  April  21,  1792, 
the  land  including  the  two  townships  was  in  that  year  patented 
by  the  United  States  to  the  directors  of  the  company,  vrhereby 
the  two  townships  became  and  were  given  perpetually  lor  the 
purposes  of  an  university.    That  the  legislature  of  Ohio,  on  the 
18th  of  January,  1804,  passed  an  act  entitled  '  An  act  estab- 
lishing an  universit}"  in  the  town  of  Athens,'  which  act  is  at- 
t^iched  to  and  made  a  part  of  the  petition,  as  '  Exhibit  A,'  and 
which,  including  other  things  not  important  for  consideration, 
by  the  1st  scr.'tion  established  the  Ohio  Univei-sity,  and  by  its 
^  2d  section,  created  in  it  a  body  politic  and  corporate  under  the 
name  of  '  The  President  and  Trustees  of  the  Ohio  Univci-sity  ;' 
and  l^y  its  11th  section  vested  in  such  corporation  the  two 
townships  of  land  for  the  sole  use,  benelit  and  support  of  the 
univei'sity  forever ;  and  by  the  12th  section  provided  for  the 
appraisement  (and  laying  off  into  farm  lots,  by  the  tnistees,  of 
not  less  than  eighty,  or  more  than   two  hundred  and  ioyty 
acres)  of  the  lands  of  the  townships,  not  including  those  in 
the  town  of  Athens,  within  six  months  of  the  passage  of  the 
act ;  and  after  having  given  four  weeks'  notice,  to  make  out 
leases  of  the  tracts  to  such  of   the  'present  occupants'  as 
should  apply  within  three  months  after  such  notice,  and  to  all 
persons  who  should  apply  thereafter,  for  the  term  of  90  years, 
renewable  forever,  on  a  yearly  rent  of  six  per  centum  on  the 
amount  of  the  valuation  so  made,  the  land  so  leased  to  be  sub- 
ject to  re-valuations  at  the  end  of  thirty-five,  sixty,  and  ninety 
years  from  the  commencement  of  the  term  of  each  lease,  the 
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rent  arising  on  the  valuation  at  the  end  of  90  years,  to  shift 
and  adjust  itself  at  tlie  end  of  each  twenty  years,  to  correspond 
to  the  average  price  of  wheat  at  Marietta  for  the  five  preced- 
ing yeai-s ;  the  leases  to  reserve  a  right  of  distress  and  re- 
entry for  non-payment  of  rent,  at  any  time  when  it  shall  have 
been  due  two  months,  the  said  12th  section  terminating  with  a 
proviso,  as  follows : 

"  '  Provided  always,  that  the  said  corporation  shall  have 
power  to  demand  a  further  yearly  rent  on  the  said  lands  and 
tenements,  not  exceeding  the  amount  of  the  tax  imposed  on 
property  of  like  description  by  the  state,  which  rents  shall  be 
paid  at  such  time  and  place,  and  to  such  person,  and  collected 
in  sucli  manner  as  the  corporation  shall  direct.' 

"  By  the  13th  section  of  the  law,  it  was  provided  that  the 
town  of  Athens  should  be  laid  off  confonnable  to  a  certain 
plan,  and  being  then  laid  off  and  the  plat  recorded,  the  trustees 
of  the  university,  first  giving  six  weeks'  notice,  were  to  'pro- 
ceed to  sell  from  time  to  time,  at  public  auction,  such  of  the 
house  and  out-lots  as  they  may  tliink  proper,'  for  which  lots,  on 
payment  being  made,  or  satisfactory  security  given,  according 
to  the  conditions  of  sucli  sale,  they  sliall  execute  to  the  pur- 
chasers, respectively,  leases  for  the  term  of  90  years,  renewable 
forever,  on  an  annual  rent  equal  to  and  not  exceeding  six  per 
centum  of  the  amount  of  the  purchase-money,  which  lots,  with 
the  improvements  which  may  be  made  on  the  same,  shall  be 
subject  to  such  further  yeai'ly  rent  as  may  be  equal  to  the  tax 
imposed,  from  time  to  time,  on  property  of  like  value  and 
description,  by  the  state.' 

"  By  section  14  it  is  provided,  '  That  the  clear  annual  rents, 
issues  and  profits  ^f  all  the  estate,  real  and  personal,  of  which 
said  corporation  shall  be  seized  or  possessed  in  their  coqiorate 
capacity,  shall  be  appropriated  to  the  endowment  of  the  Uni- 
versity, in  such  manner  as  shall  most  effectually  promote  the 
end  of  the  institution.' 

"  By  section  17 :  *  That  the  lands  in  the  two  townships  ap- 
propriated and  vested  as  aforesaid,  with  the  buildings  which 
are  or  may  be  erected  thereon,  shall  forever  be  exempted  from 
all  state  taxes.' 
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"  That  on  the  21st  of  February,  1 805,  an  act  was  passed  by  the 
Legislature  of  Ohio,  amendatory  of  the  foregoing  act  of  Feb- 
ruary, 1804,  made  a  part  of  tlie  petition  as  '  Exhibit  B,' — by 
the  first  section  of  which  act  five  pereons  therein  named  were 
appointed  appraisers  of  the  said  two  college  townships,  and 
they,  or  any  three  of  them,  were  required  to  appraise  tlie  town- 
ships, within  nine  months  at  the  present  (then)  real  value  as  in 
its  original  and  uncultivated  state,  and  report  to  the  Board  of 
Tnistees  of  the  University,  ^  and  the  said  trustees  shall  lease 
the  same  to  any  persons  who  have  or  may  apply,  agreeable  to 
lain,  for  the  term  of  99  years,  renewable  forever,  with  a  fixed 
annual  i-ent  of  6  per  centum  on  the  appraised  valuation  :  Pro- 
vided, that  no  lands  shall  be  leased  at  a  less  valuation  than  at 
the  rate  of  $1.75  per  acre.' 

"  Sec.  2.  *  That  the  commissioners  shall  meet  on  the  1st  day 
of  April,  at  the  town  of  Athens,  and  proceed  to  discharge  the 
duties  imposed  on  them  by  this  act,  and  the  act  to  which  this 
act  is  an  amendment.     .     .     . ' 

"  Skc.  5.  *  That  so  much  of  the  aforesaid  act,  passed  18th  of 
February,  1804,  as  is  contrary  to  this  act,  be  and  the  same  is 
hereby  repealed.' 

*'  That  on  the  16th  of  November,  1832,  the  coi-poration, — the 
land  having  been  appraised  under  the  act  of  February  21, 1805, 
— leased  by  written  indenture  to  the  plaintiff  Goodspeed,  80 
acres  of  said  land,  from  January  1,  1833,  renewable  forever,  at 
an  annual  rent  of  $9.84,  being  6  per  centum  of  such  ap- 
praised valuation.  This  indenture  is  part  of  the  petition  as 
'  Exhibit  C,'  and  grants  in  this  language :  *  That  the  said  Pi-es- 
ident  and  Tnistees  by  virtue  and  in  pureuance  of  the  trust  re- 
posed in  thdm  by  a  law  of  the  state  of  Ohio,  entitled ."  ^n 
act  establishing  an  University  in  the  t(/wn  of  Alliens^'*  passed 
the  18^A  day  of  February,  A.  D.  1804,  and  another  law  of 
the  said  state,  entitled  "  An  act  to  amend  an  act  entitled  an 
a/it  establishing  an  University  in  tlie  town  of  Athens,^'* passed 
the  ^Ist  day  of  February,  1805,  for  and  in  consideration  of 
tlie  rents  and  covenants  hereinafter  resei'ved  and  contained, 
have  leased,  let,  and  to  farm  let  unto  the  said  Ezra  Goodspeed, 
tike  80  acres  of  land  described  in  it' 
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"That  on  the  22(i  of  November,  1810,  the  corporation, 
the  land  having  been  appraised  under  said  law  of  1805,  leased 
by  written  indenture  to  Josiali  Coe,  for  99  years  from  January 
1, 1806,  certain  land  in  said  township,  at  an  annual  I'ent  of 
$17.93,  being  6  per  centum  on  the  appraised  value,  which  land, 
by  mesne  conveyances,  is  vested  in  the  plaintiffs,  James  R.  Cable 
and  Charles  R.  Cable,  which  lease  is  made  a  part  of  the 
petition  as  *  Exhibit  D,'  and  contains  the  same  language  as  the 
iirst-nanied  lease,  showing  that  it  was  made  by  the  President 
and  Trustees  of  the  Ohio  University,  in  pm'suance  of  said  two 
acts  of  the  Legislature. 

"  On  the  4th  of  February,  1826,  an  act  was  passed  by  the 
legislature  of  Ohio,  entitled  '  An  act  authoming  the  Trustees 
of  the  Ohio  University  to  dispose  of  certain  lands,'  which  is 
made  a  part  of  the  petition  as  '  Exhibit  E,'  and  was  amended 
Januaiy  10,  1829,  by  an  act  entitled  ^  An  act  to  amend  the  act 
entitled  an  "  act  authorizing  the  Trastees  of  the  Ohio  Univer- 
sity to  dispose  of  certain  lands," '  made  a  part  of  the  petition  as 
'  Exhibit  F ; '  the  first  of  which  authorizes  the  Trustees  of  the 
University  to  sell  and  convey,  in  fee  simple,  all  the  lands  in  the 
college  townships,  not  encumbered  by  outstanding  leases,  and 
to  convey  to  any  lessee  of  such  lands  the  fee  simple  on  pay- 
ment to  the  treasurer  of  the  board,  such  sum  as  will,  at  an  in- 
terest of  6  i)er  centum  per  annum,  yield  the  sum  which  is 
yeai-ly  i-eserved  in  such  lease ;  the  money  arising  on  such  sales 
to  be  deposited  in  the  state  treasury,  to  beai*  interest  at  6  per 
centum,  for  which  interest  the  faith  of  the  state  was  pledged; 
and  by  the  last-named  act  providing  that  the  Board  of  Trustees 
should  report  annually  to  the  auditor  of  state,  the  amount  of 
money  arising  from  such  sales,  to  be  certified  by  him  to  the 
trpasurer  of  state,  and  upon  the  money  being  deposited  with 
him  under  said  law  of  1826,  to  receipt  for  the  same,  which  it>- 
ceipt  the  treasurer  of  said  board  should  deposit  with  the 
auditor  of  state,  who  was  to  charge  the  amount  to  the  treas- 
urer of  state,  and  credit  the  university  therewith. 

"  The  plaintiffs  further  aver  that  since  the  passage  of  the  act 
of  Feb.  21, 1805,  the  corporation  never  claimed  any  right  to 
have  or  demand  any  rent  from  the  lessees  of  the  land  except- 
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ing  the  fixed  yearly  rent  whicli  the  lessees  respectively  stipu- 
lated to  pay  by  their  leases,  and  no  other  rents  have  been 
demanded  or  paid ;  and  that  it  has  been  the  understanding  of 
all  in  interest,  that  the  lands  were  subject  to  no  other  than  the 
fixed  yearly  rent  stipulated  in  the  leases  to  be  paid.  That  con- 
struction of  the  act  of  1805  has  been  uniformly  acted  upon  by 
all  concerned,  until  the  adoption  of  the  resolutions  of  the  cor- 
poration on  21st  of  June,  187G,  which  resolutions  are  made  a 
part  of  the  petition,  and  which  resolutions  recite  that  the  law 
under  which  the  university  was  established  exempted  the  lands 
of  the  university  from  state  taxation,  and  vested  in  the  insti- 
tution the  right,  in  addition  to  a  rent  of  6  per  cent,  per  annum 
on  the  valuation  of  the  lands,  a  further  yearly  rent,  not  exceed- 
ing the  taxes  imposed  on  property  of  like  description  by  the 
State ;  and  that  the  General  Assembly,  by  an  act  which  took 
eflfcct  on  the  1st  of  July,  1875,  had  required  the  trustees  to 
levy  and  collect  said  rent ;  and  instructed  the  treasurer  of  the 
university  to  proceed  and  transfer  to  proper  books  the  valua- 
tions of  the  lands  of  the  townships  made  for  county  taxation, 
and  collect  sucli  further  yearly  rent,  not  exceeding  the  taxes 
imposed  on  property  of  like  description  by  the  state. 

"  That  on  the  lOtli  of  March,  184:3,  the  legislature  of  the 
state  passed  an  act  entitled  *  An  act  to  declare  the  true  intent 
and  meaning  of  the  first  section '  of  said  act  of  February  21, 1805, 
whereby  the  true  intent  and  meaning  of  the  act  was  declared 
to  be  '  That  the  leases  granted  under  and  by  virtue  of  said  act, 
and  the  one  to  which  that  was  an  amendment,  should  not  be 
subject  to  a  re- valuation  at  any  time  thereafter,  as  was  provi- 
ded ior  in  the  act  to  which  that  was  an  amendment,'  which  act 
is  made  part  of  the  petition  as  '  Exhibit  II.' 

"  That  the  plaintiffs  tile  the  petition  for  themselves  and  227 
other  peraons  holding  similar  estates  in  said  university  lands, 
lying  outside  of  the  town  of  Athens.  That  the  defendant,  E, 
H.  Moore,  is  the  treasurer  of  the  corporation,  and  threatens 
to  carry  the  directions  of  the  resolutions  into  effect.  That  the 
^solutions  operate  to  the  injury  of  the  plaintiffs,  and  all  the 
peraons  in  whose  behalf  tlie  suit  is  brought,  and  that  the  suit 
is  necessary  to  prevent  a  multiplicity  of  suits. 
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"  The  pi'ayer  of  the  petition  is  that  an  injunction  may  bo 
granted  to  ix^train  the  collection  of  the  additional  tax,  and 
that  said  claim  may  be  adjudged  unfounded  and  without  right 
and  illegal,  and  for  such  further  relief  as  the  nature  of  the  case 
may  require. 

'^^  The  amended  petition  was  demurred  to  by  the  defendants, 
for  the  ixsason  that  it  did  not  state  facts  sufficient  to  constitute 
a  cause  of  action,  which  was  sustained  by  the  court  of  com- 
mon pleas.  The  plaintiffs  appealed  to  the  district  court,  by 
which  com't  the  case  was  reserved  to  the  supreme  court  for 
hearing  on  the  demurrer." 

The  following  is  a  copy  of  the  resolutions  passed  by  the 
Board  of  Ti-ustees  of  the  Ohio  University,  at  their  annual 
meeting,  June  21,  1876 : 

"  Whereas,  The  law  of  the  state  under  which  the  Ohio 
University  was  established,  exempted  the  lands  of  the  univer- 
sity from  state  taxation,  and  vested  in  the  institution  the  right 
to  collect,  in  addition  to  a  rent  of  six  per  cent,  per  annum  on 
the  valuation  of  the  lands,  a  furtlier  yearly  rent  not  exceeding 
the  taxes  imposed  on  property  of  like  description  by  the  state ; 
and, 

"  Whereas,  In  view  of  the  fact  that  the  Tmstees  have 
never  collected  this  further  yearly  rent  not  exceeding  the  state 
taxes,  the  General  Assembly  of  Ohio  has  passed  an  act  requir- 
ing them  to  levy  and  collect  the  said  rent,  which  act  took  effect 
on  tlio  first  day  of  July,  1875  ;  therefore  be  it 

"  1.  Hesolvcdj  By  the  Board  of  Trustees  of  the  Ohio  Uni- 
versity, that  the  treasm-er  of  the  university  is  hereby  instruct- 
ed to  provide  himself  with  the  books  necessary  for  the  pur- 
pose, and  transfer  to  them  from  the  duplicate  of  the  auditor 
of  Athens  county,  the  present  valuations  placed,  for  the  pur- 
pose of  county  taxation,  on  the  leasehold  lands  of  the  univer- 
sity. 

"  2.  liesolved^  That  the  said  treasurer  is  hereby  directed 
to  proceed  on  the  first  day  of  January,  1877,  to  the  collection 
of  the  said  rents  then  due  for  the  year  and  a  half,  beginning 
on  the  first  day  of  July,  1875,  and  to  collect  the  same  here- 
after, annually,  on  the  first  day  of  January. 
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"  3.  Resolved^  That  lease-lioldors  shall  be  allowed  the  same 
privilege  in  the  payment  of  this  rent  which  is  allowed  them 
by  law  in  the  payment  of  the  other,  namely :  That  no  rents 
paid  on  or  before  the  first  day  of  March  in  each  year,  shall  be 
considered  in  arrears. 
"  Ohio  UNiVEEsnr,  Athens,  June  21,  1876. 

Attest :  J.  M.  Dana, 

Secretary  of  the  BoardP 

Harrison^  Olds  cfe  Marshy  and  G.  11.  Groavenor^  for  plaint- 
iffs in  error. 

Perrij  <d&  Jenney^  and  De  Stcigiierj  JeweU  cfe  Slattery^  for 
defendants  in  en-or. 

WnriE,  J.  The  principal  contention  in  this  case  may  be  re- 
solved into  two  questions : 

1.  Whether  the  power  vested  in  the  President  and  Trastees 
of  the  Ohio  Univei-sity  by  section  12  of  tlie  act  of  Fel)ruary  18, 
1804  (Ohio  Land  Laws,  226),  to  demand  a  further  yearly  rent, 
on  tlie  land  leases  under  the  act,  not  exceeding  the  amount  of 
state  tax  imposed  on  like  description  of  property,  is  required, 
in  order  to  justify  its  exercise  against  the  lessees,  to  be  incor- 
porated into  the  leases,  and  express  provision  therein  made  for 
the  exercise  of  tlie  power  ? 

2.  If  such  is  not  the  effect  of  the  act  of  February  18,  1804, 
whether  the  amendatory  act  of  February  21,  1805  (Id.  232) 
does  not  require  such  provision  to  be  made  in  the  leases. 

A  brief  reference  to  some  of  tlie  provisions  of  the  act  of 
1804  will  enable  us  to  answer  the  first  question.  Section  3  of 
the  act  prescribes,  tliat  certain  persons  named,  and  their 
successoi's,  shall  be,  and  they  are  thereby  created  a  body  politic 
and  corporate,  by  the  name  of  "  The  President  and  Tnistees  of 
the  Ohio  Univereity."  Section  11  provides :  "  That  the  two 
townships,  eight  and  nine,  in  the  fourteenth  range  of  town- 
ships, witliin  the  grant  of  land  made  by  congress  to  the  Ohio 
Company  of  Associates,  be,  and  they  are  hereby  vested  in  the 
corporation  by  this  act  created,  in  trust,  for  the  sole  use,  bene- 
fit and  support  of  the  said  university  forever." 
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Section  17  is  as  follows :  "  That  the  lands  in  the  two  town- 
ships, appropriated  and  vested  as  aforesaid,  with  the  buildings 
which  arc,  or  may  be  erected  thereon,  shall  forever  be  exemp- 
ted from  all  state  taxes." 

Section  12  provides  for  laying  off  the  lands  (except  such  as 
are  included  in  the  town  of  Athens),  or  such  part  thereof  as 
may  be  deemed  expedient,  into  tracts  of  not  less  than  eighty, 
nor  more  than  two  hundred  and  forty  acres,  and  for  estimating 
the  value  of  the  same  as  in  their  original  and  unimproved  state. 
The  section  also  provides  that  after  the  lands  shall  have  been 
tlius  laid  off  and  estimated,  the  trustees,  after  giving  notice  as 
prescribed  in  the  act,  "shall  proceed  to  make  out  leases  of 
said  tracts  to  snch  of  the  present  occupants  as  shall  apply 
for  the  same  within  three  months  after  such  notice  given,  and 
to  all  persons  who  shall  apply  thereafter,  for  the  term  of  ninety 
years,  renewable  forever,  on  a  yearly  rent  of  six  per  centum  on 
the  amount  of  the  valuation  so  made."  The  section  also  pro* 
vides  that,  "  the  land  so  leased  shall  be  subject  to  a  re- valua- 
tion" at  certain  periods,  and  that  the  lessee  shall  pay  a  yearly 
rent  of  six  per  centum  on  the  amount  of  the  re-valuation.  At 
the  expiration  of  the  temi  of  ninety  years  the  rent  is  subject  to 
be  regulated  by  the  price  of  wheat,  in  the  mode  provided  for  in 
tlie  section. 

The  proviso  to  the  section,  and  on  which  the  present  con- 
troversy arises,  is  as  follows :  "  Provided,  always,  that  the  said 
corporation  shall  have  power  to  demand  a  furdier  yearly  rent 
on  said  lands  and  tenements,  not  exceeding  the  amoimt  of  tax 
imposed  on  property  of  like  description  by  the  state,  which 
rents  shall  be  paid  at  such  time  and  place,  to  such  persons,  and 
collected  in  such  manner  as  the  corporation  shall  direct." 

Kow,  it  seems  clear  to  us,  that  the  statute  does  not  contem- 
1  plate  that  the  leases  should  contain  a  provision  for  the  payment 
by  the  lessees  of  the  additional  rent  provided  for  in  the  pro- 
viso. This  additional  rent  is  not  to  exceed  the  amount  of  the 
Btate  tax  on  like  description  of  property.  The  property 
leased  is  held  by  the  coi'poration  in  tnist  for  the  sole  benefit 
and  support  of  the  university ;  and  the  exemption  from  state 
taxes  is  intended  for  tlie  benefit  of  the  trust.     The  rent  which 
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the  corporation  by  the  proviso  is  authorized  to  demand,  is  in 
addition  to  wiiat  is  stipulated  for  in  the  lease. 

The  trustees  were  to  make  leases  for  the  terra  of  ninety 
years,  renewable  forever,  on  a  yearly  rent  of  six  per  centum  on 
the  first  valuation.  The  "  lands  so  leased  "  were,  by  force  of 
the  statute,  subject  to  a  re-valuation  ;  and  they  were  also  sub- 
ject to  the  additional  charge  or  rent  provided  for  in  the  proviso. 
The  right  to  demand  this  "  further  yearly  rent "  springs  from 
the  statute,  and  is  independent  of  any  express  stipulation  thei-e- 
for  in  the  lease. 

The  answer  to  the  second  question  depends  upon  whether 
the  proviso  to  section  12,  above  referred  to,  was  repealed  by 
the  act  of  Febniary  21,  1805.  That  it  was  not  expressly  re- 
pealed is  conceded.  The  only  question  is  whether  the  proviso 
was  repealed  by  implication.  The  only  section  in  the  act  of 
1805  bearing  on  the  question  is  the  firet.  That  section  ap- 
points five  persons  named  as  appraisers,  and  requires  them,  or 
any  three  of  them,  to  appraise  townships  eight  and  nine,  within 
nine  months,  at  the  present  real  value  of  the  land  in  its  original 
and  uncultivated  state,  and  to  make  report  thereof  to  the 
trustees.  It  also  provides  that  "  the  said  trustees  shall  lease 
the  same  to  any  persons  who  have  or  may  apply,  agreeable  to 
law,  for  the  term  of  ninety-nine  years,  renewable  forever,  with 
a  fixed  annual  rental  of  six  per  centum  on  the  appraised 
valuation;  provided,  that  no  land  shall  be  leased  at  a  less 
.  valuation  than  at  the  rate  of  one  dollar  and  seventy-five  cents 
per  acre." 

We  discover  no  repugnancy  between  this  section  and  the 
power  vested  in  the  coi^poration  by  the  proviso  contained  in 
section  12  of  the  act  of  1804.  As  already  remarked,  the  de- 
mand which  the  corporation  is  authorized  to  make,  under  the 
proviso,  is  in  addition  to  the  rent  stipulated  for  in  the  lease, 
and  exists  independently  of  such  stipulation.  The  language  of 
section  1  of  the  act  of  1805,  already  qilbted,  refers  to  what 
is  to  be  embodied  in  the  lease,  and  has  no  reference  to  the  ad- 
ditional charge,  in  lieu  of  taxes,  which  the  statute  authorizes 
to  be  imposed,  irrespective  of  the  stipulations  in  the  lease. 
Hence,  whether  wo  regard  the  matter  now  in  controversy  as 
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res  iniegra^  or  as  controlled  by  the  decision  in  Mg  Vey  v.  Ohio 
University  (11  Ohio,  134),  we  are  led  to  the  same  result. 

3.  The  validity  of  the  resolutions  of  the  board  of  trustees, 
under  which  the  additional  rent  is  demanded,  is  questioned  on 
several  grounds. 

1.  It  is  claimed  that  the  resolutions  were  not  passed  by  the 
trustees  in  the  exercise  of  their  own  judgment,  but  under  the 
imperative  command  of  the  legislature. 

The  substance  of  the  objection  is,  as  we  understand  it,  that 
the  trustees,  in  adopting  the  resolutions,  acted  under  coercion. 
In  answer  to  this  objection  it  may  be  said  in  the  first  place 
that  no  such  fact  is  averred  in  the  petition,  and,  in  the  absence 
of  such  averment,  the  fact  cannot  be  presumed.  Furthermore, 
we  need  not  now  inquire  into  tlie  extent  to .  which  the  action 
of  tlie  trustees  is  subject  to  legislative  control.  Whatever  may 
be  the  extent  of  sucli  control,  it  existed  when  the  leases  were 
made,  and  they  were  taken  subject  to  it.  But  assuming,  in  the 
pi-esent  instance,  that  the  trustees  in  their  action  were  not 
subject  to  be  controlled  by  the  legislature,  they  must  in  that 
case  be  presumed  to  have  known  it,  and,  hence,  to  have  re- 
garded the  action  of  the  legislature  as  merely  in  the  nature  of 
advice  or  recommendation. 

2.  It  is  also  objected  that  the  resolutions  do  not  determine 
the  amount  of  further  rent  wliich  the  treasurer  is  directed  to 
collect,  but  undertake  to  delegate  to  him  the  power  to  deter- 
mine the  amount. 

It  seems  to  us  that  on  a  fair  constmction  of  the  resolutions 
no  discretion  is  given  to  tlie  treasurer  to  determine  the  amount 
of  rent  to  be  collected ;  but  that  he  is  required  to  collect  such 
an  amount  of  additional  rent  as  equals  the  taxes  imposed  on 
property  of  like  description  by  the  state. 

3.  The  resolutions  are  also  objected  to  on  the  ground  that 
they  are  retroactive  in  their  operation. 

The  resolutions  were  passed  June  21,  1876,  and  directed  the 
treasurer  to  proceed  on  thefiret  day  of  Januaiy,  1877,  to  col- 
lect the  additional  rent  for  the  year  and  a  half  next  preceding, 
and  thereafter,  annually,  on  the  first  day  of  January. 

In  the  opinion  of  a  majority  of  the  court,  the  right  to  exact 
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the  additional  rent  does  not  extend  back  of  the  year  of  the 
terra  current  at  the  time  of  the  adoption  of  the  resolutions. 
From  tlie  leases  attached  to  the  petition,  it  appears  that  in  each 
of  those  instances  the  term  began  on  the  first  of  January,  and 
tliat  the  rent  is  payable  on  the  firet  of  January,  at  the  end  of 
each  successive  year  of  the  term.  In  those  instances  the  cur- 
rent year  of  the  term  at  the  time  of  the  adoption  of  the 
resolutions,  was  the  year  beginning  January  1, 1876,  and  ending 
January  1,  1877. 

The  power  of  the  corporation  is  to  demand  "  a  further  y^a/'Zy 
rent ; "  and  it  seems  to  us  this  power  cannot  be  exercised  with 
respect  to  years  of  terms  that  are  past,  but  must  be  limited 
to  the  cuiTcnt  year,  and  to  tliose  that  are  to  come. 

If  the  additional  rent  can  be  exacted  for  six  months  of  a 
preceding  year  of  the  term,  we  see  no  reason  why  the  exaction 
may  not  be  extended  back  indefinitely.  True,  the  statute  pro- 
vides that  such  additional  rent  is  to  be  paid  at  such  time  and 
place,  and  to  such  pei-son  as  the  corporation  shall  direct.  But 
the  question  here  is,  to  what  extent  does  the  determination  of 
the  corporation  become  operative  upon  the  lessees,  and  bind 
them  to  pay  the  additional  charge  ?  As  already  remarked,  it 
seems  to  us  the  charge  cannot  be  made  to  extend  back  of  the 
current  rental  year  of  the  lease. 

The  demurrer  to  the  petition  will  be  overrruled,  and  the  col- 
lection of  the  additional  rent  to  the  extent  above  indicated  will 
bo  enjoined ;  and  as  to  all  other  matters,  the  petition  will  be 
dismissed. 

Johnson,  J.,  being  a  trustee  of  the  university,  did  not  sit  in 
the  case. 
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CoRwiNE  V.  Mace. 
I 

D.  executed  a  codicil  to  her  l!\st  will  and  testament,  as  follows: 
"Itemlst.  I  desire  and  do  hereby  change  and  modify  Item  8th  in  said 
will,  so  as  to  read  as  follows  :  I  give  and  bequeath  unto.TacobMaco,  of 
the  county  of  Ross,  state  of  Ohio,  his  heirs  and  assigns  forever,  the 
equal  one-half  of  all  those  pieces  of  land  purchased  by  me  of  Wesley 
Claypool,  situate  in  Ross  county,  state  of  Ohio,  and  being  described 
in  Item  8th  of  said  will.  And  the  other  one-half  of  said  Cla^'pool 
land,  described  in  Item  8th,  and  by  said  8th  Item  of  said  will  devised 
to  James  W.  Hays,  Peter  B.  Hays  and  John  Hays,  I  devise  to  Peter  B. 
Hays  and  James  D.  Corwine,  son  of  John  W.  Corwine,  and  their  heirs 
and  assigns  forever.  My  wish  and  desire  ])eing  to  exclude  John  Hays 
and  James  W.  Hays  from  any  interest  in  said  Claypool  farm.  The 
said  Peter  B.  Hays  and  James  D.  Corwine  to  have  their  half  of  said 
Claypool  farm  on  the  upper  side  thereof  and  the  said  Mace  on  the 
lower  side." 
Item  8th  of  the  will  referred  to  in  the  codicil  was  as  follows: 
"Item  8th.  I  give  and  bequeath  unto  Jacob  Mace,  of  the  county  of  Ross, 
state  of  Ohio,  and  unto  his  heirs  and  assigns  forever,  the  equal  undi- 
vided one-half  of  all  those  pieces  of  land  purchased  by  me  of  Wesley 
Claypool,  situated  in  Ross  county,  state  of  Ohio,  containing  about 
eleven  hundred  and  seventy-four  acres,  one  rood  and  twenty-nine 
poles,  which  is  particularly  described  in  the  deed  made  by  Wesley 
Claypool  and  wife  to  me,  bearing  date  April  29,  a.  d.  1856.  And  I 
hereby  devise  and  bequeath  unto  James  W.  Hays,  Peter  B.  Hays  and 
John  Hays  the  remaining  one  equal  undivided  half  thereof,  to  be 
shared  equally  between  them." 
Beld,  1.  The  devisees  named  in  the  codicil  took  the  estates  as  tenants  in  com- 
mon, subject,  however,  to  be  apart ed  among  them  so  that  the  interests 
of  Hays  and  Corwine  should  be  located  on  the  upper  side  and  that  of 
Mace  on  the  lower  side  of  the  farm.  2.  In  making  partition  between 
them  the  part  on  the  upper  side  to  be  set  off  to  Hays  and  Corwine 
should  be  of  equal  value  with  that  part  on  the  lower  side  set  off  to 
Mace.  3.  Such  partition  may  be  enforced  by  a  civil  action  under  the 
code. 

Appeal.    Reserved  in  the  District  Court  of  Ross  Cotmty. 

The  case  is  sufficiently  stated  in  the  opinion. 

0,  F,  Moore  and  Oeorge  D.  Cole^  for  plaintiffe. 

Hwrri^on^  Olds  cfe  Ma/rsih^  with  whom  were  Y(m  Meier  df 
Throdanarton^  for  defendants : 
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"Wo  maintain  that  the  testatrix  divided  the  farm  into  two 
equal  parts  by  an  ideal  east  and  west  line,  which  gave  an  equal 
quantity  of  land  to  each  part  above  and  below  the  division 
line,  and  devised  the  upper  part  to  Hays  and  Corwine,  and  the 
lower  part  to  Mace. 

The  will  did  not  specify  the  dividing  line  by  metes  and 
bounds,  but  it  furnished  the  data  and  a  rule  by  which  that  line 
was  easily  ascertainable.  It  only  required  a  survey  and  a  math- 
ematical calculation.  Each  might  precisely  ascertain  and  know 
his  own  severalty,  and  what  he  had  the  exclusive  right  of  pos- 
sessing. A  description  of  the  several  parts  would  have  been 
but  little,  if  any,  more  definite,  or  certain.  Under  this  con- 
struction tliere  is  surely  no  ground  for  an  application  to  any 
court  to  fix  the  line.  If  either  party  takes  possession  of  any 
land  above  or  below  his  part,  a  remedy  can  be  had  against  liim 
.by  an  action  of  ejectment  or  trespass. 

The  estates  devised  are  legal,  and  not  equitable,  estates. 

As  to  ascertainment  of  boundaries,  see  70  IN.  0.  706 ;  64 
Pa.  St.  275  ;  3  Washburn  on  Real  Property,  *C35 ;  2  Dev.  & 
Battle,  Eq.  379. 

A  court  of  equity  has  no  jurisdiction  to  fix  the  boundaries 
of  legal  estates,  unless  some  equity  is  superinduced  by  the  act 
of  the  parties.  Story  Eq.  Jur.  §  615,  et  scq, ;  2  Leading 
Cases  in  Eq.  ^^SS.  In  the  case  at  bar,  no  equity  has  been 
superinduced  hy  the  act  of  the  parties. 

The  equity  of  partition  attaches  only  to  estates  held  by 
joint  tenants,  tenants  in  common  and  coparceners.  Partition 
of  an  estate  in  severalty  is  a  contradiction  in  terms.  The 
piu^pose  and  effect  of  partition  is  to  convert  tenancies  in  com- 
mon into  estates  in  severalty. 

If  the  testatrix  had  devised  to  the  ])laintiffs  the  upper  half 
in  value  of  said  lands,  and  to  the  defendant  the  lower  half  in 
value,  this  would  not  have  constituted  a  tenancy  in  common. 
The  data  from  which  the  dividing  line  is  to  be  ascertained,  is 
attempted  to  be  given  ;  whether  sufficiently  so  or  not,  is  another 
question.  The  land  is  divided  by  an  ideal  line  into  the  upper 
and  lower  halves.  If  the  respective  parts  are  to  be  halves  in 
value,  the  lino  may  come  at  one  place,  and  if  they  dre  to  be 
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hsives  in  quantity,  the  line  may  come  at  another.  But  wlierever 
the  dividing  line  is,  the  plaintiffs  have,  under  the  will,  the  land 
above  it,  and  the  defendant  has  the  land  below  it.  They  have 
no  part  of  it  in  common. 

As  to  tenancies  in  common  and  in  severalty,  see  1  Wash. 
Eeal  Prop.  *407  ;  2  Cruise  Dig.  K.  P.  ^344 ;  9  Pick.  34 ;  15 
N.  11.  546  ;  3  Ohio,  21.      ^ 

We  submit  that  the  plaintiffs  have  no  case  for  the  inter- 
ference of  a  court  of  equity,  either  because  of  confusion  of 
bonndaries,  or  for  partition,  or  under  any  other  head  of  equity 
jurisprudence. 

As  to  construction  of  codicil,  see  7  II.  of  L.  Cas.  68 ;  1 
Jannan  on  Wills,  315 ;  27  Yt.  739 ;  29  Ohio  St.  150;  50  Me. 
364 ;  30  Me.  28  ;  24  Conn.  219 ;  25  Ohio  St.  115. 

McIlvatne,  C.  J.  This  is  a  civil  action  for  the  partition  of 
certain  premises  held  by  the  p^arties,  James  1).  Corwine,  Peter 
B.  Hays  and  Jacob  Mace,  as  devisees  under  the  will  of  Kesiah 
Davis.  Tlie  principal  question  arises  on  the  construction  of 
the  will.  The  eight  h  item  of  the  original  will,  executed  May 
19, 1S63,  was  as  follows : 

"  Item  Stli.  I  give  and  bequeath  unto  Jacob  Mace,  of  the 
county  of  Ross,  state  of  Ohio,  and  unto  his  heirs  and  assigns 
forever,  the  equal  undivided  one-half  of  all  tliose  pieces  of  land 
purchased  by  nic  of  W  csley  Claypool,  situated  in  Ross  county, 
state  of  Oliio,  containing  about  eleven  hundred  and  seventy- 
four  acres,  one  rood  and  twenty-nine  poles,  which  is  particularly 
described  in  the  deed  made  by  Wesley  Claypool  and  wife  to  me, 
bearing  date  April  29th,  a.d.  1856.  And  I  hereby  devise 
and  bequeath  unto  James  W.  Hays,  Peter  B.  Hays,  and  John 
Hays  the  remaining  one  equal  undivided  half  thereof,  to  be 
shared  equally  between  them." 

Afterwards,  on  the  8th  of  June,  1871,  the  testatrix  executed  * 
a  codicil,  the  iirst  item  of  which  reads  as  follows  : 

"Item  1st.  I  desire  and  do  hereby  change  and  modify  item 
8lh  in  said  will  bo  as  to  read  as  follows  :  I  give  and  bequeath 
unto  Jacob  Mace,  of  the  county  of  Ross,  state  of  Ohio,  his 
heirs  and  assigns  forever,  the  equal  one-half  of  all  those  pieces 
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of  land  purchased  by  me  of  Wesley  Claypool,  situate  in  Koss 
county,  state  of  Ohio,  and  being  described  in  item  8th  of  said 
will.  And  the  other  one-half  of  said  Claypool  land,  described 
in  item  8th,  and  by  said  8th  item  of  said  will  devised  to  James 
W.  Hays,  Peter  B.  Hays,  and  John  Hays,  I  devise  to  Peter  B. 
Hays  and  James  D.  Corwine,  son  of  John  W.  Corwine,  and 
their  heirs  and  assigns  forever.  My  wish  and  desire  being  to 
exclude  John  Hays  and  James  W.  Hays  from  any  interest  in 
said  Claypool  farm.  The  said  Peter  B.  Hays  and  James  D. 
Corwine  to  have  their  half  of  said  Claypool  farm  on  the  upper 
side  thereof  and  the  said  Mace  on  the  lower  side." 

The  title  of  the  parties  to  this  suit  is  held  under  this  item  of 
the  codicil,  and  the  controversy  is  in  relation  to  the  nature  and 
extent  of  the  estates  of  the  respective  devisees.  The  plaintiffs, 
Corwine  and  Hays,  claim  that  the  estate  devised  is  held  by  the 
devisees  as  tenants  in  common,  that  is  to  say,  that  defendant 
Mace  owns  an  undivided  half,  and  each  of  the  plaintiffs  an  un- 
divided fourth  part  of  the  whole  tract,  subject,  however,  under 
the  direction  of  the  will,  to  be  apportioned  according  to  value, 
so  that  the  interest  of  the  plaintife  shall  be  aparted  to  them  on 
the  upper  side,  and  that  of  the  defendant  on  the  lower  side  of 
the  tract.  While  the  defendant  contends  that  the  lower  half 
of  the  tract,  according  to  acreage,  was  devised  to  him  in  sever- 
alty, and  that  plaintiffs  took,  under  the  will,  the  upper  half,  as 
tenants  in  common. 

The  contention  of  the  defendant  is  based  chiefly  on  the  last 
clause  in  the  first  item  of  the  codicil,  and  on  the  fact  that  in 
describing  the  interests  devised  the  testatrix  omitted  the  qual- 
ifying word,  "  undivided,"  which  had  been  used  in  the  orig- 
inal 8th  item  of  the  will.  That  there  is  much  plausibility  in 
the  claim  thus  made  cannot  be  denied ;  but  upon  a  careful 
consideration  of  the  language  used  by  the  testatrix  in  the  Ist 
•  item  of  the  codicil,  a  majority  of  the  court  are  of  opinion  that 
a  tenancy  in  common  between  the  devisees  was  created,  al- 
though the  testatrix  contemplated  a  separation  of  the  interests, 
and  directed  the  location  of  the  respective  interests  when  par- 
tition should  be  made. 
I  The  last  clause  in  the  item  does  not  give  to  Hays  and  Cor- 

Digitized  by  VjjOOQIC 


JANUARY  TERM,  1880.  129 

Cor  wine  o.  Mace. 

wine  the  tipper  lialf  of  the  farm,  and  to  Mace  the  lower^half ; 
bnt  directs  that  Hays  and  Corwine  are  to  have  their  half  on  the 
upper  side  and  Mace  on  the  lower  side  thereof.  Although  the 
interest  of  Hays  and  Corwine  ie  here  designated  as  "their 
half  of  said  Claypool  farm,"  we  must  look  to  other  parts  of 
the  item  to  determine  the  tnie  meaning  of  the  phrase  hero 
used,  namely,  what  was  meant  by  "  their  half,"  which  they 
were  to  have  on  the  upper  side  of  tlie  farm,  and  the  same  as  to 
Mace  on  the  lower  side  ?  The  devise  to  Mace  was  "  the  equal 
one-half"  of  the  land  described  in  the  8th  item  of  the  will. 
The  title  of  Mace  rests  in  this  clause,  and  by  its  terms,  the  in- 
terest devised  to  him  was  as  clearly  an  undivided  "equal 
half  "as  if  the  language  of  item  8  of  the  will  had  been  re- 
peated. And  in  disposing  of  the  "other  one-half"  the 
language  is  still  more  emphatic.  The  "  other  one-half,"  whioh 
is  here  devised  to  Hays  and  Corwine,  is  described  as  the  same 
which  was  "  described  in  item  8th,  and  by  said  8th  item  of  said 
wiU  devised  to  James  W.  Hays,  Peter  B.  Hays  and  John 
Hays."  What  was  devised  to  James  W.  Hays,  Peter  B.  Hays 
and  John  Hays  by  the  8th  item  ?  After  giving  to  Jacob  Mace 
"the  equal  undivided  one-half"  of  the  Claypool  land,  the  8th 
item  devised  to  James,  Peter  and  John  Hays  "the  remaining 
one  equal  undivided  half  thereof."  And  this  is  the  exact  in- 
terest, in  terms,  which  is  devised  to  Hays  and  Corwine  by  the 
codicil,  and  which  is  also  the  exact  complement  of  the  interest 
devised  to  Mace.  Such  being  the  clear  meaning  and  intent  of 
the  testatrix,  as  manifested  by  the  language  employed  in  the 
only  dispositive  clauses  of  the  codicil,  when  taken  in  either  its 
(ordinary  or  technical  sense,  we  entertain  no  doubt  that  the 
half  of  the  farm  which  Hays  and  Corwine  were  to  have  on 
the  upper  side  and  the  half  which  Mace  was  to  have  on  the 
lower  side  of  the  farm,  are  to  be  ascertained  and  measured,  not 
according  to  acreage,  bnt  according  to  the  value  of  the  interests 
described  in  tlie  dispositive  clauses  of  the  codicil. 

An  objection  is  made  to  the  jurisdiction  of  tlie  appellate 
court.  We  are  of  opinion  that  the  nature  of  the  title  and  the 
lelief  sought  bring  the  case  clearly  within  the  cognizance  of  a 
cojirt  of  eqnity,  and  that^  therefore,  an  appeal  from  the  com? 
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mon  pleas  to  the  district  court  was  properly  taken.  The  stat- 
ute concerning  the  partition  of  legal  estates  does  not  afford  the 
remedy  to  which  the  parties  in  this  case  arc  entitled  under  the 

will  of  Mrs.  Davis. 

Decree  for  plaintiff b. 


MOOREHOUSE  V.  CrANGLE. 

C,  who  was  a  large  stockholder  of  a  business  corporation,  and  president 
thereof,  verbally  promised  M.  that  if  he  would  subscribe  and  pay  $500 
to  the  capital  stock  of  the  company,  he  should,  within  one  ycor,  receive 
fifteen  per  cent,  on  the  amount  invested.  M.,  in  consideration  of  this 
promise,  subscribed  and  paid  for  the  stock.  No  dividends  were  made 
or  earned  within  the  year.  Held,  that  this  was  not  a  contract  to 
answer  for  the  debt,  default  or  miscarriage  of  another. 

Error  to  the  District  Court  of  Belmont  County. 

The  statement  of  facts  will  be  found  in  the  opinion. 

D.  D,  T,  Cowen^  for  plaintiff  in  err^r. 

Z.  Danford  and  St.  Clair  Kelly ^  for  defendant  in  error. 

JoHNS^,  J.  This  case  calls  for  a  construction  of  the  1st 
clause  of  section  6  of  the  Statute  of  Frauds,  which  pro- 
vides :  "  That  no  action  shall  be  brought  whereby  to  charge  the 
defendant  upon  any  special  promise  to  answer  for  the  debt, 
default  or  miscarriage  of  another ;  .  .  .  unless  the  agree- 
ment ...  or  some  memohindum  or  note  thereof  shall  be 
in  writing." 

Moorehouse,  the  present  plaintiff,  was  plaintiff  below.  He 
charges  in  his  petition  that  the  defiaidant  was  a  largo  stock- 
holder, and  president  of  a  manufacturing  corporation — ^the 
National  Glass  Manufacturing  Company — and  being  desirous  of 
procuring  an  increase  of  its  capital  stock,  "  for  his  own  personal 
gain  and  profit,  promised,  agreed  and  guaranteed  to  and  with 
the  plaintiff,  that  if  the  plaintiff  would  subscribe  and  pay  five 
hundred  dollars  to  the  capital  stock  of  said  company,  he,  the 
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said  plaintiff,  should  receive  fifteen  per  centum  on  the  amount 
BO  subscribed  and  paid  by  him,  within  one  year  tliereafter." 

In  consideration  of  this  promise,  the  plaintiff  6ul)scribed  and* 
paid  into  the  capital  stock  of  said  company,  said  amount. 

It  is  further  alleged  tliat  no  dividend  was  declared  or  earned 
by  said  company  within  one  year,  nor  did  the  plaintiff  receive 
fifteen  per  cent,  or  any  other  amount  for  the  use  of  the  money 
BO  paid  by  him,  wherefor  he  asks  a  judgment  for  $75. 

To  this  defendant  interposes: 

Ist.  A  denial  of  the  contract 

2d.  That  the  contract  is  one  to  answer  for  tlie  debt,  default,^ 
or  miscarriage  of  another,  and  so  should  be  in  writing. 

3d.  Upon  a  trial  to  a  juiy,  evidence  was  offered  tending  to 
support  the  cause  of  action  and  the  answers,  and  the  court  waal 
asked  by  plaintiff  to  charge  :  that, 

"  If  you  find  from  the  testimony  that  the  promise  set  up  in 
the  petition  was  made  substantially,  and  that  the  National 
Glass  Manufacturing  Company  did  not  earn  or  become  liable 
to  the  plaintiff  for  any  dividend  within  the  first  year,  the  con- 
tract need  not  be  in  writing,  if  you  find  that  it  was  to  be  per- 
formed within  a  year." 

Which  charge  the  court  refused  to  give,  but  charged  tho 
jury  as  follows : 

"  The  jury  must  determine  from  the  testimony  and  all  tho 
circumstances,  what  was  the  contract  ?  Was  it  an  original  con- 
tract, that  is,  was  the  defendant  bound,  himself,  to  pay,  or  waa 
he  only  to  answer  for  the  default  or  miscarriage  of  the  com- 
pany, or  to  pay  in  case  the  company  did  not  ?  If  the  testimony 
shall  satisfy  j'ou  that  the  contract  was  an  original  contract  on 
the  part  of  the  defendant  to  pay  at  all  events,  then  your  ver- 
dict should  l>e  for  the  plaintiff;  but  if  from  the  testimony 
the  jury  shall  l>e  satisfied  that  the  contract,  agreement  or 
guaranty  was,  in  effect,  to  pay  if  the  manufacturing  com- 
pany did  not  pay,  then,  in  that  view,  the  contract  would 
be  a  collateral  contract,  and,  not  being  in  writing  and  signed 
by  the  defendant,  or  some  one  authorized  by  him,  tho  plaint- 
iff cannot  recover,  and  your  verdict  should  be  for  the  de- 
fendant" 

,  Digitized  by  VjjOOQIC 


188  SUPREME  COURT  OP  OHIO. 

Moorehousc  «.  GniDglc. 

To  which  refusal  of  the  court  to  charge  as  requested,  as 
well  as  to  the  said  charge  as  given,  the  plaintiff,  by  his 
counsel,  excepted. 

The  petition,  the  charge  requested,  and  the  charge  given, 
present  the  single  question :  is  the  contract  alleged,  one  to 
answer  for  the  debt,  default  or  miscarriage  of  another?  or, 
Stating  the  question  in  another  form :  is  it  a  collateral  or  an 
original  undertaking  ? 

The  terms  of  the  statute  make  it  clear,  that  a  collateral  prom- 
ise, or  one  to  answer  for  the  liability  of  another,  is  one  where 
there  is  a  debt  or  obligation  of  another  than  the  promisor,  for 
whose  default  he  undertakes  to  be  liable. 

An  original  liability  of  another  is  the  foundation  of  the  col- 
latei*al  liability  of  the  promisor. 

We  accept  the  statement  of  the  law  by  defendant's  counsel 
us  substantially  correct,  that  "  where  it  is  expressly  agreed,  or  is 
to  be  implied  that  some  other  person  is,  or  is  to  become  liable 
primarily,  the  contract  is  collateral." 

Numerous  cases  may  be  cited  illustrating  this  rule. 

Thus,  in  Hill  v.  Smithy  21  How.  U.  S.  283,  it  appeared  that 
plaintiff  had  sold  land  to  a  railrpad  company,  the  price  of 
which  was  paid  in  stock  of  the  company,  which  the  defendant 
guaranteed  should  be  at  par  witliin  three  years.  This  was 
held  to  be  an  original,  and  not  a  collateral  contract. 

In  noticing  the  word  "  guaranty,"  which  was  used  in  that 
contract,  and  which  was  relied  on  as  importing  a  collateral 
contract,  it  is  said,  this  term  is  usually  applied  to  a  collateral 
undertaking,  yet,  when  taken  in  connection  with  the  other 
terms  of  the  instrument,  the  contract  was  clearly  an  original, 
independent  one. 

So,  in  Green  v.  BrooTdna^  23  Mich.  74,  G.,  who  claimed  to 
have  an  interest  in  a  patent  hay-fork,  verbally  promised  B.,  in 
consideration  that  lie  should  take  two  shares  of  the  capital  stock, 
of  a  company,  to  be  organized  to  deal  in  said  patented  article,  and 
the  rights  under  said  patent ;  that  such  shares  should  not  cost 
him  anything ;  and  further  promised  that  as  soon  as  the  com- 
pany should  be  organized  he  would  find  a  man  to  take  the 
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Bhareft  for  the  amoant  of  the  note,  and  that  B.  should  not  be 
at  any  cost  or  expense. 

It  was  held  that  this  promise  was  not  within  the  statute,  for 
the  I'eason  that  it  was  not  an  undertaking  to  answer  for  the  acts 
of  another.  There  was  no  debt  or  obligation  of  another  to 
answer  for,  therefore  it  was  an  original  contract. 

This  question  was  fnlly  discussed  in  the  notes  to  Forth  v. 
Stanton^  1  Wms.  Saunders,  211,  where  it  is  said :  ^^  The  ques- 
tion is,  what  is  the  promise  f  Is  it  a  promise  for  the  debt,  do- 
fault  or  miscarriage  of  another,  for  which  that  other  remains 
liable  r 

If  we  apply  this  fundamental  rule  to  the  case  before  us,  it 
becomes  easy  of  solution. 

The  defendant,  in  consideration  that  plaintiff  would  sub- 
scribe and  pay  $500  to  the  capital  stock  of  the  company  of 
which  he  was  president,  and  in  which  he  was  a  lai-ge  stock- 
lM)lder,  agreed  that  the  plaintiff  should  receive  fifteen  per  cent, 
on  the  amount  thus  invested,  within  one  year. 

If  this  contract  is  not  within  the  statute  of  frauds,  the 
plaintiff  is  entitled  to  recover,  as  it  is  not  doubted  but^ 
tliat  the  consideration  stated  is  sufficient. 

Was  there  any  debt,  obligation  or  legal  duty,  express 
or  implied,  owing  by  the  corporation  to  the  plaintiff  as  a  stock- 
holder, for  whidi  the  defendant  undertook  to  answer  upon  de- 
fault of  the  corporation } 

The  obligations  legally  imposed  upon  the  ooq>oration,  and 
upon  those  cliai^ed  with  the  duties  of  managing  the  corporate 
business,  in  favor  of  the  plaintiff  as  a  stockholder,  were  only 
such  as  were  common  to  all  stockholders.  These  corporate 
autlioritics  were  bound  to  good  faith  and  to  reasonable  care, 
skill  and  diligence,  with  a  view  to  profit,  in  the  prosecution  of 
tlic  business  of  the  corporation.  If  profits  thereby  accrue,  it 
becomes  the  duty  of  tliese  authorities  to  declare  sudi  dividend« 
out  of  the  same,  from  time  to  time,  as  the  nature  and  condi- 
ikon  of  tlio  business  should  warrant. 

The  defendant  did  not  undeitake  to  answer  for  any  debt,  de- 
fault or  miscarriage  by  the  corporation,  growing  out  of  a 
failure  to  perform  any  of  these  duties.    Indeed,  so  far  as  the 
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record  discloses,  all  tliese  obligations  in  fas'^or  of  the  plainti£E 
have  been  faithfully  performed  by  the  corporate  authorities. 

Most  clearly,  therefore,  it  appeara  that  there  was  no  coi-po- 
rate  contract,  express  or  implied,  for  which  defendant  made 
himself  responsible.  His  contract  was  entirely  distinct  and  in- 
dependent of  the  obligation  of  the  corporation  to  the  plaintiflE. 
The  corporation  had  no  power  to  obligate  itself  in  advance 
to  pay  to  plaintiff  as  a  dividend,  or  otherwise,  the  sura  which 
defendant  agreed  he  should  receive  on  his  investment. 
.  There  was  then  no  corporate  debt  or  obligation,  express  or 
implied,  to  pay  to  plaintiff  any  amount  on  his  investment. 

Defendant's  contract  was,  in  legal  effect,  essentially  different 
from  the  obligations  of  the  coi*poration  in  favor  of  plaintiff  as 
a  stockholder,  and  the  liability  created  was  wholly  independent 
of  any  default  by  the  corporation.  It  was  not  an  undertaking 
to  answer  for  the  default  of  the  coi-poration. 
.  In  refusing  to  charge  as  requested,  we  think  the  court 
en-ed. 

The  request  refused  was  specific,  and  was  based  upon  the 
allegations  of  the  petition.  The  plaintiff  was  entitled  to  have 
it  given  to  the  jury. 

For  refusing  to  give  this  request,  the  judgment  must  be  re- 
versed. 

We  do  not  think  this  refusal  was  cured  by  the  charge  given. 
It  contained  no  explanation  of  the  distinction  between  an 
original  and  a  collateral  promise  applicable  to  the  case  on  trial, 
nor  any  information  as  to  the  duties  and  liabilities  of  the  cor- 
poration  as  the  foundation  of  a  collateral  undertaking. 

There  was  no  evidence,  so  far  as  the  record  discloses,  tend*, 
ing  to  show  that  the  contract  was  collateral.  The  issue  pre- 
sented no  such  question.  The  second  answer  merely  alleged 
that  the  promise,  "  set  forth  in  the  petition,"  was  a  special 
promise,  not  in  writing.  This  was  an  issue  of  law.  The  first 
answer  was  a  denial  that  he  made  the  contract  set  forth. 

The  only  issue  of  fact  presented  was  whether  the  contract 
set  forth  was  proved.  If  so,  the  plaintiff  was  entitled  to  re- 
cover. 
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This  issue  did  not  call  for  an  exposition  of  the  law  toucli- 
ing  collateral  promises. 

It  is  claimed  that  the  charge  given  as  to  plaintiffs  right  to 
recover  on  an  original  contract  was  the  equivalent  of  the  request 
ref  ased.  If  this  be  conceded,  then  the  court  is  placed  in  the 
anomalous  position  of  charging  and  refusing  to  charge  the 
same  proposition.  But  a  general  proposition,  abstractly  correct 
tiiough  it  be,  cannot  be  regarded  as  curing  the  error  of  a  re- 
fusal to  charge  a  specific  proposition,  applicable  to  the  case. 
Krouse  v.  BaUway  Co.,  30  Ohio  St.  222. 

Judgment  reversed. 


Cook  v,  Penrhyn  Slate  Compaxtt. 

1.  In  an  notion  by  a  creditor  of  a  firm  to  charge  the  defendant  as  a  mem- 

ber of  such  firm,  neither  the  reports  from  a  mercantile  agency,  nor  the 
declarations  of  other  third  parties,  are  competent  evidence  to  establish 
such  liability. 

2.  When  an  issue  of  fact  is  tried  to  the  court,  the  admission  of  incompe- 

tent evidence  will  be  ground  for  revei'sal,  if  it  appears  that  upon  the 
competent  evidence  in  the  case,  the  finding  ought  not  to  have  beea 
made. 
8.  Where  the  conduct  of  a  party  is  relied  upon  to  charge  him  as  a  member 
of  a  firm  of  which  he  is  not  in  fact  a  member,  it  should  appear  that 
the  creditor  relied  on  such  conduct,  and  trusted  the  firm  on  the  faith 
of  such  party  being  a  member. 

Eeeob  to  the  Superior  Court  of  Cincinnati. 

The  original  action  was  brought  by  the  defendant  in  error, 
a  New  York  coi'poration,  against  J.  W.  D.  Hall  and  Carter 
Cook,  pai-tners,  under  the  firm  name  of  Hall  &  Cook,  on  a 
promissory  note,  of  which  the  following  is  a  copy : 

"  $1,165.98.  Cincinnati,  Nov.  1, 1873. 

"  Ninety  days  after  date  we  promise  to  pay  to  the  order  of 
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A.  F.  Waters,  agent,  eleven  Lundred  and  sixty-five  98-100  dol- 
lars at  Fourth  National  Bank,  Cincinnati,  Ohio.  Yalue  received. 

"Hall  &  Cook." 

The  petition  averred  that  A.  F.  Waters,  the  payee,  waa  the 
agent  of  the  corporation  in  taking  the  note. 

Carter  Cook  alone  answered.  He  denied  the  execution  of 
the  note  on  his  behalf. 

The  issue  was  submitted  to  the  court  for  trial,  a  jxvry  being 
waived.  It  appeared  on  the  trial  that  Carter  Cook  was  a 
member  of  the  firm  of  Hall  &  Cook,  in  Cincinnati,  from 
April  1,  1871,  to  February  1,  1872;  that  at  the  date  last 
named  the  firm  was  dissolved,  and  a  firm  of  the  same  name 
was  formed  by  L.  B.  Cook,  a  son  of  Carter,  and  said  Hall.  All 
the  customers  of  the  old  firm  were  notified  of  the  dissolution, 
and  of  the  fonnation  of  the  new  firm ;  but  there  was  no  publi- 
cation in  any  of  tlie  newspapers  of  notice  of  such  dissolution. 
The  sign  over  the  door  of  "  Hall  &  Cook,"  in  ten  or  twelve 
inch  letters,  was  allowed  to  I'emain ;  but  the  names  of  the  mem- 
bers of  the  firm,  which  were  painted  on  the  side  of  the  door 
in  one  and  a  half  inch  letters,  were  changed,  the  name  of  L.  B. 
Cook  being  substituted  for  Carter  Cook.  After  the  change  in 
the  finn.  Carter  Cook  had  nothing  to  do  with  its  business ;  but 
he  engaged  in  business  in  Cincinnati  for  himself,  carrying  on 
the  roofing,  stove  and  tinning  business. 

It  api)ears  from  the  testimony  of  (xeorge  II.  Waters,  a  wit- 
ness for  the  plaintiffs,  that  he  was  their  traveling  agent,  and 
took  the  order  for  the  goods  for  which  the  note  was  given, 
and  also  the  note  after  the  delivery  of  the  goods.  He  states 
that  ho  took  the  order  from  Hall  at  the  store,  on  the  11th  of 
September,  1872,  and  that  neither  Carter  Cook  or  L.  B.  Cook 
was  present.    He  also  testified  as  follows : 

"  After  I  got  the  order,  on  same  day,  I  inquired  at  store  of 
Dunn  &  Witt,  who  were  the  partners  in  Ilall  &  Cook  ?  and 
Mr.  BroAvn,  the  book-keeper  of  Dunn  &  Witt,  told  me  Carter 
Cook  was  one  of  the  partners ;  I  did  not  notice  names  qfindi- 
vidiuxl  parPtiera  on  the  order  /  I  learned  that  Carter  Cook  wa6 
ene  of  the  partners  at  store  of  Dunn  &  Witt^  and  tliereupon 
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had  the  order  filled ;  I  noticed  nothing  on  sign  but  Hall  &  Cook ; 
did  not  notice  names  of  individual  partners  on  door ;  the  note 
was  signed  by  L.  J3.  Cook ;  I  supposed  he  had  authority  to 
sign  the  firm  name;  he  gave  it  to  me ;  Hall  was  not  there ;  I 
never  saw  Carter  Cook  before  this  suit  was  brought ;  I  never 
personally  inquired  of  mercantile  agency  about  Hall  &  Cook, 
but  mv  brother  did.'' 

The  order  was  written  under  one  of  the  printed  letter  heads 
prepai'ed  by  Hall  &  Cook  while  Carter  Cook  was  a  member  of 
the  firm,  and  in  which  the  names  of  J.  W.  D.  Hall  and  Carter 
Cook  were  printed  as  constituting  the  firm.  These  letter  heads 
were  left  in  the  drawer  at  the  dissolution  of  the  old  firm,  and 
they  were  used  by  the  new  firm  without  the  knowledge  of 
Garter  Cook. 

The  plaintiffs  offered  in  evidence  the  following  reports  from 
a  mercantile  agency : 

"  Hall  &  Cook,  Cincinnati,  O.  Roofers.  New  firm.  *  CJ 
is  capitalist,  and  is  estimated  worth  60  to  70  M  $.  Hall  has 
no  means ;  the  business  will  be  well  managed,  and  they  will  in 
all  probability  be  good  for  what  they  buy." 

"  Hall  &  Cook,  259  W.  3d  St.,  Cincinnati,  O.  Tin  and 
slate  roofing. 

"  Sept.  18,  '72. — ^Aro  amply  responsible  for  all  they  buy,  and 
in  excellent  credit ;  safe  customers.  Estimated  worth  ail  the 
way  from  60  to  100,000  $." 

The  introduction  of  this  evidence  was  objected  to  by  the  de- 
fendant, but  his  objection  was  overruled  and.  the  evidence  ad- 
mitted, to  which  he  excepted; 

Goods  were  subsequently  furnished  by  the  plaintife  to  Hall 
&  Cook,  amounting  to  the  sum  of  §214.19;  but  it  is  not 
sought  to  charge  Carter  Cook  with  this  amount. 

Afterwaixis,  Hall  &  Cook  became  insolvent,  and  made  an 
assignment  for  the  l)enefit  of  creditors  to  Carter  Cook.  The 
plaintiffs  presented  their  account  against  Hall  &  Cook,  includ- 
ing the  note  sued  on,  to  Carter  Cook,  as  assignee,  for  allow- 
aooe. 
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Subsequently  to  the  giving  of  the  first  order,  eoveral  letters 
were  written  to  the  plaintiffs  by  Hall  &  Cook,  under  the 
printed  letter  heads  of  the  old  firm  ;  but  in  the  view  taken  by 
the  court  of  the  case,  they  need  not  hero  bo  particularly 
noticed. 

The  court  found  the  issne  in  favor  of  the  plaintiffs,  and 
gave  them  judgment  for  the  amount  due  on  the  note. 

On  error,  this  judgment  was  aflirmed  by  the  court  in  gen- 
eral term.  The  present  proceeding  in  error  is  prosecuted  to 
reverse  these  judgments. 

J.  n.  cfe  J.  A.  Clem/mery  for  plaintiff  in  error : 
Notice,  by  publication  in  newspaper,  of  dissolution  of 
firm,  is  not  necessary  to  protect  outgoing  partnera  against  per- 
sons not  having  previous  dealings  with  the  firm.  Every  new 
creditor  is  bound  to  inquire  who  are  the  parties  really  inter- 
ested at  the  time  in  the  firm.  Story  on  Partn.  §  160 ;  Par- 
sons on  Partn.  413. 

An  advertisement  is  not  indispensable.  Its  place  may  be 
supplied  by  something  else.  Lindley  on  Partn.  420 ;  WardeU 
V.  Haigkty  2  Barb.  649 ;  Lovejoy  v.  Spofford^  3  Otto,  430. 

.  i?.  G,  Pugh  and  Wm.  H.  Pugh^  for  defendants  in  error  : 
Notice  of  dissolution  of  partnership  should  be  published  in 
a  newspaper.  28  Conn.  43 ;  24  Vt.  642 ;  2  Starkie  on  Ev. 
811,  813.  Proof  of  notice  necessary.  Lindley  on  Partn.  45, 
355 ;  3  Kent  Comm.  66 ;  2  McLean,  458 ;  8  Wend.  423 ;  22 
Wend.  193;  20K.  Y.  240;  24N.  Y.  550;  3  Pick.  177;  2 
Pet.  199. 

As  to  liability  of  Cook  as  partner,  see  12  Ohio  St.  179 ;  1 
Smith  L.  C.  968 ;  3  Camp.  810 ;  1  Brod.  &  Bing.  9 ;  6  Smedes 
&  M.  335;  17  Vt.449;  2  McLean, 347;  2  Starkie  on  Ev.  804. 

Whiib,  J.  The  court  erred  in  the  admission  in  evidence  of 
the  reports  of  the  mercantile  agency.  The  question  in  issue 
was  whether  Carter  Cook  was  a  member  of  the  firm  at  the 
time  the  goods  were  ordered  and  the  note  was  given ;  or,  if  ho 
was  not  a  partner  in  fact,  whether  his  conduct  was  such  in  ro* 
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gard  to  the  transaction  that  the  plaintife  werc  authorized  to 
cliarge  hiiri  as  such  partner.  Tlicre  is  nothing  in  the  evidence 
to  show  that  tlie  defendant  authorized  these  reports  or  was  in 
any  way  connected  with  them.  They  cannot,  tlierefore,  be 
used  to  charge  him  with  liability.  So,  also,  is  the  testimony 
of  the  witness,  Waters,  incompetent,  that  on  the  same  day  he 
got  the  order  lie  inquired  at  the  store  of  Dunn  &  Witt,  who 
were  the  partners  in  the  firm  of  Hall  &  Cook,  and  was  in- 
formed by  the  book-keeper  that  Carter  Cook  was  one  of  the 
partners.  If  he  was  ignorant  of  wliom  the  firm  was  composed 
his  duty  was  to  make  inquiry  of  those  he  was  about  to  credit, 
and  not  of  strangere. 

The  case  was  tried  to  the  court,  and  if  tlie  finding  ought  to 
have  been  for  the  plaintiffs,  upon  the  competent  evidence  in 
the  case,  the  defendant  would  not  have  been  prejudiced  by  the 
admission  of  the  incompetent  evidence.  But  from  an  exarn^ 
ination  of  the  record,  we  caimot  saj'  that  such  is  the  case.  It 
seems  to  us  that  the  court  took  an  erroneous  view  of  the  case, 
and  was  influenced  in  reaching  its  conclusion  by  the  incompe- 
tent evidence. 

The  plaintiffs  never  dealt  with  the  old  firm  ;  nor  does  it  ap- 
pear, as  we  understand  the  i-ecord,  that  they  knew  of  what  per- 
sons it  was  composed  until  long  after  its  dissolution. 

Whether  Carter  Cook  was  guilty  of  such  negligence  by 
leaving  the  printed  letter  heads  of  the  old  firm  in  the  posses- 
sion of  the  new,  as  would  charge  him  as  a  partner  where  credit 
was  obtained  by  their  use,  wo  need  not  now  inquire,  for  it 
does  not  appear  that  they  operated  to  obtain  such  credit. 
Waters,  who  took  the  order  and  had  it  filled,  as  he  states,  says 
that  he  did  not  notice  the  individual  names  on  the  order ;  and, 
consequently,  he  could  not  have  given  credit  to  Carter  Cook 
by  reason  of  his  name  being  printed  thereon. 

Jkidgment  reversed  and  caiiae  remcmded/br  a  iiew  trial. 
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ElOHENLAUB  V.   ThB   SxATE. 

Ooe  charged  with  the  commission  of  a  misdemeanor  was  prosecuted  b^ 
information,  and  the  information  being  unsupported  by  oath  or  affirma- 
tion, the  accused  moved  to  quash  it  for  that  cause,  which  motion  was 
overruled.    Held,  that  in  overruling  such  motion  there  was  error. 

Erroe  to  the  Police  Court  of  Cinciunati. 

On  December  14, 1876,  William  Miller  made  affidavit  in  the 
Police  Court  of  Cincinnati  that  certain  articles  of  personal 
property,  described  in  the  affidavit,  "  have  been,  within  ninety 
days  last  past,  by  some  person  or  persons,  feloniously  taken, 
stolen  and  carried  away  from  the  house  of  affiant,  No.  724 
Elm  street,  of  the  city  aforesaid,  in  said  county,  and  that  he 
verily  believes  that  the  said  goods  and  chattels,  or  some  part  of 
them,  are  now  concealed  in  the  same  house,  in  tlie  four  rooms 
now  occupied  by  George  Eichenlaub." 

On  the  same  day  a  search  warrant,  substantially  in  the  form 
prescribed  by  the  act  of  1837  (1  S.  &  C.  816 ;  1  Curwen,  347), 
was  issued  by  the  judge  of  the  pohce  court,  directed  to  the 
superintendent  of  the  police  of  the  city,  by  whicli  warrant  the 
superintendent  was  required,  in  case  the  goods  or  any  part 
thereof  were  found,  to  bring  the  property,  together  with  the 
pereon  or  persons  found  to  be  in  possession  of  the  same,  before 
the  police  court,  to  be  disposed  of  and  dealt  with  according  to 
law.  The  statutory  provisions  relating  to  search  warrants  then 
and  still  in  force'  (6G  Ohio  L.  280;  74  Ohio  L.  314;  R.  S. 
§7120  et  seq.)  were  not  observed. 

The  officer  roturned  the  warrant  to  the  police  court,  showing 
thereon,  that  certain  specified  ai*ticles,  described  in  the  warr^t, 
had  been  found,  but  thei*e  was  no  statement  that  any  person 
had  been  arrested. 

No  other  affidavit  was  made  or  warrant  issued. 

On  December  20,  1876,  the  prosecuting  attorney  of  tlie 
police  court  filed  in  that  court  an  information,  in  the  first  count 
of  which  Eichenlaub  is  charged  with  stealing  the  goods,  and  in 
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the  second  count  he  is  charged  with  receiving  them  knowing 
the  same  to  have  been  stolen. 

Tlie  prisoner  moved  to  qaash  the  information  on  the  ground 
that  there  was  no  affidavit  or  warrant  to  suppoii;  it ;  and  that 
motion  having  been  overruled,  and  exception  taken,  a  jury  was 
impaneled,  by  which  jury  the  accused  was  found  guilty  on  the 
second  count  of  the  information,  and  not  guilty  as  to  the 
first  count,  and  the  value  of  the  property  so  received  was 
found  to  be  three  dollars. 

A  motion  in  ari'est  of  judgment,  based  on  the  same  ground  as 
the  motion  to  quash,  was  made  on  behalf  of  the  prisoner,  and 
overruled  by  the  court ;  and  thereupon  the  count  ordered  that 
Eichcnlaub  pay  a  fine  of  $10  and  costs,  and  that  he  stand  com- 
mitted until  the  fine  and  costs  were  paid. 

The  e/)urt  of  common  pleas  of  Hamilton  county,  on  Febru- 
ary 5, 1877,  overruled  an  application  on  behalf  of  Eichcnlaub 
for  a  writ  of  error,  and  on  March  1,  1877,  a  writ  of  error  was 
allowed  to  him  by  this  court. 

Thomas  PoweU  and  E.  M.  Spwngenberg^  for  plaintiff  in 
error. 

C.  E.  CallaJum^  prosecuting  attorney  of  the  police  court, 
for  defendant  in  error. 

Okey,  J.  At  the  common  law  the  attorney-general  has 
authority  to  proceed  by  information  in  all  coses  of  misdemeanor, 
except  misprision  of  treason,  though  in  practice  he  rarely  does 
so  except  when  directed  by  some  department  of  the  govern- 
ment. In  Connecticut  and  a  few  other  states,  informations  are 
resorted  to  even  more  frequently  than  in  England,  but  in  nearly 
all  of  those  states  the  information  must  be  verified  by  afiidavit, 
or  based  on  affidavit  and  warrant. 

By  our  constitution  of  1802  it  was  provided  (art.  8,  §  10), 
*^  That  no  pereon  arrested  or  confined  in  jail  shall  be  treated 
with  unnecessary  rigor,  or  be  put  to  answer  any  criminal  charge, 
t>ut  by  presentment,  indictment  or  impeachment."  In  Camp- 
helPs  casej  Tappan,  39,  88,  decided  in  1816,  an  information  was 
filed,  and  it  was  urged  that  notwithstanding  the  above  language 
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of  the  constitution,  the  common  law  power  to  proceed  by  in- 
fonnation  still  existed.  But  the  court  said  :  "An  information 
is  as  much  a  criminal  prosecution  as  an  indictment.  The  same 
process  issues  on  the  one  as  on  the  other,  to  bring  the  person 
charged  or  informed  against  before  the  court ;  and  that  process, 
with  us,  is  a  capias.  The  defendant  has  been  taken  by  a  capias, 
and  is  now  holden  to  answer  this  information.  I  think  a  fair 
construction  of  our  constitution  requires  us  to  hold  that  the 
proceeding  by  information  is  prohibited.  If  we  examine  the 
history  of  informations,  we  shall  find  that  they  have  crept  into 
use  against  the  plain  meaning  of  Magna  Charta ;  that,  although 
in  England  a  series  of  precedents  supports  them,  yet  they  are 
neither  congenial  to  our  principles  of  government,  nor  coun- 
tenanced or  permitted  by  the  state  constitution.  Such  is  the 
unanimous  opinion  of  this  court." 

I  am  not  aware  that  any  attempt  to  proceed  by  information 
was  afterward  made  in  any  criminal  case  under  that  constitu- 
tion, unless  we  except  contempts  of  court,  in  which  the  neces- 
sity for  any  other  proceeding  than  one  of  a  summary  character 
does  not  exist.  They  are,  indeed,  in  legal  strictness,  not 
criminal  cases. 

Under  our  present  constitution  (art.  1,  §  10),  in  cases  where 
the  punishment  is  less  than  imprisonment  in  the  penitentiary, 
an  indictment  is  imnecessary,  unless  provided  for  by  statute. 
DiLlingham  v.  The  State,  5  Ohio  St.  280,  282.  But  in  so  or- 
daining, tlie  framers  of  the  constitution  did  not  intend  to  sub- 
stitute, in  such  cases,  the  proceeding  by  criminal  information 
as  it  exists  at  common  law.  Reasons  for  this  conclusion  are 
stated  in  Gates  v.  Tlie  State,  3  Ohio  St.  293,  but  there  are 
others  equally  cogent.  * 

The  pi-escnt  constitmtion  provides  (art.  1,  §  14) :  "  The  right 
of  the  people  to  be  secure  in  their  persons,  houses,  papers,  and 
possessions,  against  unreasonable  searches  and  seizures,  shall  not 
be  violated;  and  no  wan-ant  shall  i&sue  but  upon  probable 
cause,  suj^ported  by  oath  or  affirmation,  particulai'ly  describing 
the  place  to  bo  searched  and  the  person  and  things  to  be  seized." 
The  fourth  amendment  to  the  constitution  of  the  United  States 
is  in  almost  the  same  words,  but  does  not  apply  to  offenses  pros- 
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eciited  under  state  laws ;  and,  doubtless,  the  fifth  section  of 
the  eighth  article  of  the  constitution  of  1802  has  no  other  or 
different  meaning  than  article  1,  section  14,  above  mentioned. 

Obviously  the  provision  in  article  1,  section  14,  is  not  to  be 
confined  to  cases  literally  within  its  terms.  So  applied  it  might 
prohibit  a  search  warrant  in  a  case  where  stolen  property  has 
beeit  secreted,  but  no  particular  pereon  is  suspected  of  the  theft 
As  Scott,  C.  J.,  says  in  WalJcer  v.  Cincinnati.  21  Ohio  St.  53, 
speaking  of  the  proper  construction  of  the  constitution  :  "  Of 
course,  I  do  not  mean  that  we  are  bound  to  adhere  strictly  to 
the  letter,  without  regard  to  the  evident  meaning  and  spirit  of 
the  instrument.  The  fimdamerital  law  of  the  state  is  to  be 
constmed  in  no  such  narrow  and  illiberal  spirit.  On  the  con- 
trarj',  it  is  to  be  construed  according  to  its  intention,  where  that 
is  clear ;  and  that  which  clearly  falls  within  the  reason  of  the 
prohibition  may  be  regarded  as  embodied  within  it."  And  see 
District  Court  Case,  34  Ohio  St.  431,  440,  441. 

We  regard  the  section  quoted  (art.  1,  §  14)  as  asserting  this 
important  principle,  that  no  person  shall  be  placed  on  trial  for 
a  crime  against  the  laws  of  this  state  upon  the  mere  informa- 
tion of  a  public  prosecutor,  nor  until  he  has  been  chai'ged  with 
the  commission  of  such  crime  upon  oath  or  affirmation.  An 
indictment,  being  founded  upon  oath  or  affirmation,  of  couree 
satisfies  the  requirements  of  the  constitution. 

The  constitution  does  not  provide  for  prosecution  by  infor- 
mation, nor  does  any  statute  make  provision  for  such  mode  of 
prosecution  in  the  police  court ;  still,  we  have  no  doubt  that  is 
a  very  proper  and  convenient  mode  of  carrying  on  prosecutions 
before  that  tiibunal ;  but  we  hold  that  the  basis  of  such  infor- 
mation must,  under  the  constitution,  be  a  charge  on  oath  or 
affirmation.  Moreover,  we  do  not  mean  to  say  that  such  infor- 
mation must  be  confined  literally  to  the  charge  in  tlie  affidavit, 
nor  that  such  information  may  not  bo  amended.  Probably  the 
rule  on  this  subject  is  correctly  stated  in  Gates  v.  T/ie  State^ 
supra.  Nor  do  we  deny  the  power  of  officere,  and  even  private 
persons,  to  arrest  criminals,  under  some  circumstances,  without 
warrant  or  charge  on  oath  or  affinnation.  This  power  is  recog- 
nized in  our  statutes  (66  Ohio  L.  291 ;    74  Ohio  L.  317 ;   Rev. 
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Stats.  §§  7129,  7130),  has  long  existed,  and  is  not  prohibited 
by  any  constitutional  provision.  Bnt  these  statntes  provide,  in 
eflfect,  that  the  person  so  arrested  can  only  be  detained  "until 
a  legal  warrant  can  be  obtained,"  and  snch  warrant  can  only  be 
issued  on  oath  or  affirmation.  In  other  words,  such  power  to 
detain  without  wairant  exists  to  the  end  that  there  may  not  be 
a  failure  of  justice  through  the  escape  of  criminals,  and  the 
power  is  measured  by,  and  ends  with,  the  necessity  on  wliich  it 
is  based. 

We  are  of  opinion,  therefore,  that  by  force  of  this  constitu- 
tional provision  (art.  1,  §  14),  and  others  in  harmony  with  it, 
the  conviction  of  Eichenlaub  is  erroneous,  for  he  was  never 
charged  on  oath  or  affirmation  with  larceny  or  receiving  stolen 
goods.  But  a  fair  construction  of  our  statutes  requires  us  to 
say,  that  the  legislature  has  never  authorized  proceedings  in  o 
criminal  case,  unless  such  information  was  based  on  a  warrant 
issued  upon  oath  or  affirmation,  charging  the  person  informed 
against  with  the  commission  of  a  crime.  In  1856,  the  legisla- 
ture authorized' the  prosecuting  attorney  to  "  file  his  informa- 
tion originally  in  the  probate  court,  without  a  preliminary 
hearing  before  an  examining  court"  (53  Ohio  L.  137;  2 
8.  &  C,  1219);  and  that  provision  is  still  in  force  (75 
Ohio  L,  960,  §  4 ;  Eev.  Stats.  §^  6457) ;  but  this,  it 
will  be  seen,  can  only  be  done  "  upon  the  proper  affidavits 
being  filed;"  and  the  judge  is  required  to  issue  a  war- 
rant. And  so  it  is  with  the  police  judge.  He  has  in 
criminal  cases  the  same  jnrisdiction  as  a  justice  of  the  peace 
(66  Ohio  L.  176,  §  166  ;  Rev.  Stats.  §  1787),  and  a  fair  con- 
struction  of  the  various  statutes  relating  to  the  subject  requires 
us  to  say,  that  siich  jurisdiction  must  be  invoked  in  the  same 
way,  that  is,  by  wan*ant  founded  on  complaint  made  under  oath 
or  affirmation.  True,  the  statute  provides,  that  'Hhe  mode  in 
which  business  shall  be  brought  before  the  court  shall  be  fixed 
by  ordinance  or  rule  of  court ; "  and  tliat  "  the  judge  shall 
adopt  such  rules  of  practice  and  procedure  as  will  give  all  par- 
ties a  proper  statement  of  any  charge  against  them  "  (66  Ohio 
L.  177 ;  Rev.  Stats.  §§  1794, 1795) ;  but  this  does  not  have  the 
efiect  of  dispensing,  and,  for  the  reasons  already  given,  could 
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not  dispense,  with  the  warrant,  founded  on  oath  or  aflSrmation, 
required  by  the  constitution  and  laws. 

Judgment  reversed. 


In8kep:p  v.  The  State. 

Where  a  verdict  is  rendered  under  the  act  of  1877  (74  OhioL.  339,  §  1;  Rev. 
Stats.  §  7240),  finding  a  prisoner  to  be  sane,  error  will  not  lie  to 
reverse  such  proceeding  for  alleged  errors  therein,  even  after  his 
conviction. 

Motion  for  leave  to  file  a  ])etition  in  error  to  the  Court  of 
Common  Pleas  of  Union  county. 

T,  E.  Poiaell  and  P.  B,  Cole  for  plaintiff  in  error. 
George   K,   Nash^  attorney-general,  and    G,    IF.  Eriierson^ 
contra. 

By  the  Court.  We  held  in  this  case,  as  reported  in  35 
Ohio  St.  482,  that  where  a  verdict  is  rendered  under  the 
above-mentioned  section,  finding  a  prisoner  to  be  sane,  error 
will  not  lie  to  review  the  proceedings  previous  to  the  prisoner's 
conviction  of  the  crime  charged ;  and  doubt  was  suggested 
whether  alleged  errors  in  such  proceeding  could  be  reviewed, 
even  after  conviction. 

The  prisoner  has  been  convicted  of  the  felony  charged,  and 
sentenced  to  the  penitentiary,  and  he  now  seeks  to  reverse  the 
judgment  on  the  same  ground  relied  upon  in  the  first  proceed- 
ing in  error  above  referred  to. 

The  statute  provides  that  "  if  the  jury  find  the  accused  to  be 
sane,  and  no  trial  has  been  had  on  the  indictment,  a  trial  shall 
be  had  thereon  as  if  the  question  had  not  been  tried."  Rev. 
Stats.  §  7241.  An  error  of  the  court,  prejudicial  to  the  rights 
of  the  prisoner  in  making  the  defense  of  insanity  on  such  trial, 
would  no  doubt  afford  ground  of  reversal  after  sentence  ;  but 
the  proceedings  in  a  preliminarj^  trial  under  said  section  7240 
are  not  in  their  nature  final,  and  hence  are  not  the  subject  of 
review,  even  after  conviction. 

Motion  overruled, 

VOL.  XXXVl— 10 
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WOOLEVER   V,    StEWXRT. 

1.  The  act  of  January  31,  1871  (68  Ohio  L.  15),  in  so   far  as  it  requires  the 

owner  of  a  dam  constructed  across  a  .stream  not  navigable,  and  who 
has  enjoyed  the  adverse  use  of  buch  dam  for  the  period  of  twenty-one 
years,  to  construct  and  maintain,  at  liis  own  expense,  a  chute  or  pas- 
sage-way over  the  same  for  fish,  is  unconstitutional.  Whether  the  act 
is  valid  where  the  adverse  use  is  less  than  twenly-one  years,  is  not 
decided. 

2.  Where  a  cause  is  appealed  from  a  justice  of  the  peace  to  the  court  of 

common  pleas,  the  latter  court  is  limited,  in  its  rippellate  jurisdiction, 
to  the  amount  for  which  the  justice  is  authorized  to  enter  judgment. 

3.  The  clause  in  section  108  of  the  justice's  code  of    1S">3,   whicli  author- 

ized the  defendant  to  withhold  the  amount  of  his  claim  which  is  in 
excess  of  the  jurisdiction  of  tlie  justice,  and  to  make  the  same  the 
subject  of  a  subsequiMit  action,  does  not  relate  to  a  claim  for  unliquid- 
ated damages.  VVliere  such  is  the  nature  of  the  claim  the  whole 
excess  must  be  remitted,  or  the  justice  is  without  jurisdiction  to  act 
upon  the  claim. 

Error  to  the  Coiii't  of  Common  Pleas  of  Ashtabula  Comity. 
Reserved  in  the  District  Com't. 

Stewart  brought  an  action  against  Woolever  before  a  justice 
of  the  peace  to  recover  the  sum  of  §300,  for  providing  materials 
and  constructing  a  chute  or  passage-way  for  fish  over  a  dam 
across  Grand  river.  He  alleged  that  the  defendant  was  the 
owner  of  an  undivided  three-fourtlis  of  said  dam,  and  the 
occupant  of  the  whole,  and  that  in  virtue  of  proceedings  had 
under  the  act  of  January  31,  1871  (08  Ohio  L.  15),  which 
were  particularly  set  out,  the  erection  of  said  chute  or  passage- 
way and  the  providing  of  materials  therefor,  were  let  to  him  by 
the  commissioners  of  said  ciounty,  for  which  he  wiis  to  receive 
$1,000.  Woolever  to  pay  §750,  and  the  opposite  owner  §250. 
The  excess  above  §300  wiis  remitted  by  the  plaintilf  below  and 
judgment  prayed  for  that  amount. 

The  defendant  set  up  as  a  first  defense  a  connected  title  from 
the  state  of  Connecticut  through  intermediate  conveyances  to 
himself,  without  reservation  or  limitation,  of  the  land  on  which 
his  portion  of   said  dam  was  erected,  and  a  hke  title  in  the 
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opposite  owner  of  the  land  on  wliich  the  remainder  of  said 
dam  was  erected ;  and  that  said  dam  was  erected  across  said 
river,  which  was  non-navigable,  over  fifty  years  ago,  at  its  pres- 
ent height,  ancl  that  it  had  been  continued  at  said  height  ever 
since,  for  the  purpose  of  supplying  water  to  run  a  flouring  mill 
owned  by  said  defendant.  He  further  averred  that  said  chute 
or  passage-way  for  fish  wjxs  built  by  the  plaintiff  below,  without 
his  consent  and  against  his  protest. 

As  a  second  defense  he  set  up  facts  showing  that  said  chute 
or  passage-way  was  so  carelessly  constructed  as  to  set  the  water 
back  on  the  wheels  that  propelled  the  machinery  of  the  mill, 
greatly  retarding  their  motion  and  diminishing  their  power,  to 
his  damage  in  the  sum  of  $1,000.  He  then  averred,  that  he 
"  withheld  from  said  suit  all  of  said  damages  over  $300,"  and 
prayed  judgment  against  the  plaintiff  for  that  sum. 

A  demurrer  was  sustained  in  the  common  pleas  to  each  of 
these  defenses,  and  judgment  given  for  the  plaintiff  below  for 
the  amount  prayed  for.  On  error  to  the  district  court  the  cause 
was  reserved  for  decision  by  this  court. 

TT.  P,  Uowland  and  Sim^)uh  cfc  Wade  for  plaintiff  in 
error : 

1.  The  act  of  January  31, 1871  (68  Ohio  L.  15),  is  in  conflict 
with  section  28  of  article  2  of  the  state  constitution,  and  section 
10  of  article  1  of  the  United  States  constitution.  16  Ohio,  540; 
3  Ohio,  395 ;  21  Ohio  St.  667 ;  8  Ohio  St.  346 ;  24  Ohio  St. 
542;  17N.  Y.  195;  7  Jones  (X.  C.)  321;  66  Pa.  St.  41; 
6  Cmuch,  131 ;  7  Cranch,  164;  6  Randolph,  245;  16  Oliio, 
599  ;  Society  v.  Wieekr,  2  Gall.  139  ;  Dow  v.  Norris,  4  N.  H. 
16;  CUrk  v.  Clark,  10  N.  H.  380;  Greenlaw  v.  Greenlaw^ 
12  N.  U.  200  ;  Kennel's  petition,  4  Foster,  139 ;  Goshorn  v. 
Purcel,  11  Ohio  St.  641  ;  Rariden  v.  Ilolden,  15  Ohio  St. 
207,  209,  210 ;  MilUr  v.  Illne,  13  Ohio  St.  565,  568 ;  Cooley 
Const.  Lim.  361,  369;  WebsUr  v.  Cooper,  14  How.  488; 
Medford  v.  Learned,  16  Mass.  215 ;  Gilpin  v.  WiUiams,  25 
Ohio  St  283. 

2.  It  attempts  to  impose  a  tax  or  assessment  in  violation  of 
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section  1  of  article  2,  as  limited  by  sections  1  and  2  of  article  13. 
see  66  Pa.  St.  48. 

The  statute  authorizes  the  taking  of  private  property,  with- 
out reference  to  the  public  welfare,  without  the  consent  of  the 
owner  and  without  compensation,  and  is  therefor  unconstitu- 
tional. 8  Ohio  St.  346 ;  m  Pa.  St.  41 ;  MoElonj  v.  GohU,  0 
Ohio  St.  187;  2  Washb.  II.  P.  64,  65,  QQ,  67 ;  3  Eng.  C.  L. 
371;  Wallcer  v.  Board  of  Puhllc  Works,  16  Ohio,  540; 
Cooper  V.  Williams  J  4  Ohio,  391 ;  Washburn  on  Easements^ 
319  ;  Buchmghajn  v.  Smith,  10  Ohio,  297 ;  Gavitt  v.  ChajYi- 
hers,  3  Ohio,  495 ;  Comml^Htoners  Land  Fund  v.  Kempshall^ 
26  Wend.  404;  RuUs  of  tk-  Chancelhr,  17  Wend.  571 ;  Gar- 
do7n  V.  Trustees,  2  Johns.  Oh.  162 ;  4  Ohio  St.  167 ;  5  Ohio, 
143 ;  11  Ohio  410  ;  21  Ohio  St.  667 ;  4  Ohio  St.  494 ;  21 
Ohio  St.  11. 

Northioay  cfe  Fitch,  for  defendant  in  error  : 

Wc  claim  that  the  act  of  January  31,   1871,    68  Ohio  L. 
15,  is  constitutional.     Revised    Statutes,  §§  4219,  4220,  4221. 

1st.  It  is  a  mere  police  regulation.  The  police  power  of 
the  state  is  merely  invoked  to  require  of  Woolever  and  others, 
owners  of  dams,  to  erect  chutes  that  fish  may  pass  up  the  • 
streams  of  the  state.  "  The  police  power  of  a  state  reaches 
to  every  interest  and  every  subject  of  profit  or  enjoyment." 
Cooley's  Constitutional  Limitations,  4  ed.  ch.  16,  p.  714,  and 
definitions  and  cases  there  cited;  and  also  opinion  of  Chief 
Justice  Shaw  in  Comtrionwealth  v.  Alger,  7  Cushing,  84,  94. 

■  2d.  The  power  of  the  state  to  require  every  person  to  so 
use  his  property  as  not  to  injure  that  of  another,  or  interfere 
with  another's  rights,  is  within  the  police  power  of  a  state. 
And  every  holder  of  property,  however  absolute  and  unquali- 
fied his  title  may  be,  holds  it  under  that  implied  liability,  and 
subject  to  such  reasonable  restraints  and  regulations  as  may  by 
the  legislature  be  established.  Tinniciim  Fishing  Co,  v. 
Carter,  61  Penn.  St.  31 ;  Jordan  v.  Overseers  of  Dayton,  4 
Ohio,  309 ;  Cooper  v.  HaJl,  5  Ohio,  322 ;  Rhodes  v.  Cleve- 
Icmd,  10  Ohio,  160  ;  Combs  v.  Akron,  15  Ohio,  480 ;  Munn 
V.  Illinois,  94  U.  S.  124,  125 ;  Collins  v.  Hatch,  18  Ohio  St. 
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523 ;  JSliss  v.  Ivraus,  16  Ohio  St.  55  ;  Baker  v.  Ciyicinnatiy 
11  Ohio  St.  534;  Burckholt^r  v.  IfcOmnell^ville,  20  Oliio 
St.  308  ;  8  Ohio  St.  333 ;  Fox  v.  Fox,  24  Ohio  St.  335. 

3d.  The  question  of  eminent  domain  does  not  form  any 
part  of  this  ciu^e.  It  is  not  in  it.  No  property  of  Woolever 
is  sought  to  be  appropriated  or  taken  froiu  him  in  any  snch 
sense,  as  where  land  is  taken  for  a  railroad,  a  highway,  a 
school-house  site,  or  a  cemetery.  The  act  only  requires  that 
he  shall  so  use  his  dam  thai  the  people  living  above  it  shall 
not  be  deprived  of  the  iish  that  would  pass  up  the  stream  had 
the  dam  not  been  built ;  and  he  holds  it  subject  to  that 
condition.  Coramonwealth  v.  Chaphu  5  JPick.  202 ;  104  Mass. 
44t) ;  15  Wall.  500  ;  iVngell  on  Watercourses,  89. 

4th.  If  the  provisions  of  the  act  are  within  the  police 
power  of  the  state,  the  right  to  exercise  it  is  not  baired.  4 
Mtkss.  528;  94  U.  S.  164;  49  N.  H.  240. 

5th.  The  act  is  not  without  precedent.  See  Stoughton  v. 
Baker,  4  Mass.  522  ;  Commonwealth  v.  Ckapin,  5  Pick.  199 ; 
Comnianwe(dth  v.  Ahjer,  7  Cush.  98 ;  Coiimwnwealth  v.  Weather- 
head,  110  Mass.  175 ;  Hamrj  v.  Compton,  36  N.  J.  L.  507. 

6th.  The  court  will  not  declare  the  statute  unconstitutional, 
unless  the  repugnancy  between  the  two  is  manifest  and  una- 
voidable. It  nmst  be  clearly  shown  to  be  in  conflict.  13 
Pick.  (Mass.)  518,  625 ;  Fletcher  v.  Peck,  4  Wheat.  518  ;  6 
Cranch,  87,  128;  2  Ohio,  75;  1  Ohio  St.  83;  10  Ohio,  237; 
11  Ohio,  27 ;  19  Ohio,  195  ;  Seleniem  v.  McBride,  15  Ohio 
St.  573 ;  Railroad  Co.  v.  Clinton  Co,,  1  Ohio  St.  77 ;  Go%- 
horn  v.  PurceU,  11  Ohio  St.  641 ;  21  Ohio  St.  14. 

BoYNTON,  J.  We  think  the  court  erred  in  sustaining  the 
demurrer  of  the  plaintiflE  below,  to  the  first  defense  of  the 
answer. 

It  appears,  from  the  facts  stated  therein,  that  the  dam  over 
which  the  chute  or  passage-way  for  fish  was  constructed,  was 
built  more  than  fifty  years  ago,  and  that  the  defendant  and 
those  under  whom  he  claimed  had  enjoyed  its  use  uninterrupt- 
edly, and  without  any  complaint  from  upper  riparian  owners, 
during  that  period  of  time.     He  traced   his  title,  through 
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several  mesne  conveyances,  to  the  state  of  Connecticnt,  and 
alleged  that  there  was  no  reservation  therein,  or  Umitation 
upon  the  right  or  interest  that  they  purj)orted  to  convey.  The 
river  across  which  tlie  dam  was  constnicted  was  non-navig- 
able. Xo  compensation  was  awarded  for  any  injury  to  his 
property,  or  for  that  portion  taken  for  the  construction  of  the 
chute. 

From  these  facts,  there  is  little  difficulty  in  solving  the 
questions  arising  upon  the  assignments  of  error.  For  if  it  be 
granted  that  the  upper  riparian  proprietoi-s  of  land  on  a  non- 
navigable  sti-eam  have  the  right  to  the  free  and  unobstructed 
passiige  of  lish  from  the  waters  below  to  those  adjoining  their 
lands,  or,  where  they  own  the  bed  of  the  stream,  to  the  watere 
covering  such  bed,  it  is  a  right  that  may  be  lost  by  adverse  use 
in  another;  and  the  uninterrupted  use  and  enjoyment  of  a  dam 
across  such  stream,  in  the  assertion  of  a  right  to  such  use, 
continued  for  the  period  of  twenty-one  years,  are  as  conclu- 
sive of  the  right  to  such  enjoyment  in  the  future,  as  if  the 
same  were  acquired  by  gi'ant.  The  right  of  the  upper  owners 
to  the  free  pass<\ge  of  lish  up  the  river  to  their  fisheries,  is  cer- 
tainly no  higher  than  their  right  to  be  protected  against  in- 
juries resulting  from  setting  water  back  upon  their  lands,  and 
no  principle  seems  to  be  more  firmly  settled,  than  that  the 
exercise  of  such  right  advei-sely  by  a  lower  owner  for  the  period 
of  twenty-one  years,  ripens  into  the  right  to  continue  such 
use,  although  none  in  fact  existed  before.  Angell  on  Water- 
courses, §  208,  et  seq. 

The  right  by  such  use  becomes  vested,  and  is  as  fully  within 
the  protection  afforded  by  the  constitution  against  legisldtive  in- 
terference, as  any  other,  however  acquired.  Assuming,  therefore, 
without  deciding  the  point,  that  a  lower  owner  has  no  right  td  ob- 
stnict  the  passage  of  fish  up  anon-navigable  stream,  by  the  erec- 
tion of  a  dam  across  the  same,  or  otherwise,  to  the  injury  of  those 
above,  they  alone  can  complain,  and  if  they  permit  an  adverse 
enjoyment  to  ripen  into  a  title,  the  right  to  cause  such  obstruc- 
tion to  be  removed,  is  gone.  Carter  v.  Murcot^  4  Burr.  2162. 
See  also  Bristow  v.  Cormican^  3  L.  E.  App.  Cas.  666.  ^ 

This  is  the  condition  of  the  present  case.     The  right  to  the 
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unmolested  use  of  the  dam  and  to  the  bed  of  the  stream, 
at  the  time  tlie  chute  or  passage-way  was  constructed,  and 
at  the  time  the  statute  was  enacted,  was  the  private  property 
of  the  defendant  below.  It,  therefore,  could  be  taken  from 
him  only  by  observing  the  requirements  of  the  constitution. 
To  the  extent  his  property  was  taken  for  pubHc  use,  he  was 
entitled  to  compensation,  and  unless  required  for  such  use  it 
could  not  be  taken  at  all.  Much  less  could  the  legislature  re- 
quire him  to  perform  labor  upon  it,  or  be  at  any  expense  in 
fitting  it  for  public  enjoyment.  The  act  of  January  31,  1871, 
under  which  the  passage-way  was  constnicted,  seems  founded 
on  the  doctrine  that  the  right  of  the  owner  of  the  dam  to 
constnict  the  same  across  the  river,  although  he  may  own  to 
the  thread  of  the  stream,  is  subject  to  the  implied  limitation 
that  he  keep  open  a  sufficient  passage-way  Ar  fish  to  the 
water  above ;  and  cases  were  cited  in  argument,  from  Massa- 
chusetts, which  recognize  such  limitation  to  be  well  estab- 
lished in  that  commonwealth,  whatever  the  nile  may  be  else- 
where. 

On  the  other  hand,  there  are  many  well-considered  cases, 
which  deny  the  existence  of  any  such  limitation  where  the 
stream  is  non-navigable,  and  the  adjoining  owner's  boundary 
extends  to  the  thread  of  the  stream.  Hargrave  Law  Tr.  5 ; 
People  V.  Platt^  17  Johns.  211 ;  State  v.  Glen,  7  Jones  N.  C. 
321.  We  need  not  determine  in  the  present  case  which  line 
of  decisions  is  correct,  when  applied  to  a  dam  newl}'  erected, 
as  the  unconstitutionality  of  the  act  wlien  applied  to  the  facts 
stated  in  the  answer  is  clearly  established.  If  there  was  an  im- 
plied obligation  resting  on  the  owner  of  the  dam,  to  keep  a  way 
open  for  the  passage  of  fish  to  the  watei*s  above,  it  was  for  the 
benefit  of  the  upper  owners,  and  for  them  only  ;  and  if  they 
suffered  an  adverse  use  to  ripen  into  an  adverse  right,  the 
right  thus  acquired  could  neither  be  destroyed  nor  impaired  by 
legislation.     Cooley's  Const.  Lim.  362,  and  note. 

The  demurrer  to  the  facts  stated  as  a  second  defense  was 
properly  sustained. 

The  original  action  having  been  brought  before  a  justice  of 
the  peace,  the  jurisdiction  of  the  court  of  common  pleas,  on 

Digitized  by  VjjOOQIC 


•152  SUPREME  COURT  OF  OHIO. 


McEwing  V.  Jaai(»s. 


appeal,  was  limited  in  amount  to  tlie  sum  which  was  within 
the  jurisdiction  of  the  justice.  This  the  defendant  seems  to 
concede  by  atjkiug  a  judgment  for  only  5>300,  on  a  counter- 
claim amounting  to  $1,000.  But  his  chiim  was  one  for  un- 
liquidated damages,  and,  evidently  believing  that  the  right  to 
divide  the  claim,  and  to  withhold  for  future  recovery  all  in 
excess  of  the  sum  for  which  the  justice  was  permitted  to  enter 
judgment,  was  authorized  by  section  lOS  of  the  justices'  code, 
he  withheld  such  excess  and  prayed  a  judgment  for  $300. 
This  he  was  not  authorized  to  do.  The  clause  of  the  section 
which  authorized  a  defendant  to  withhold  the  sum  in  excess  of 
the  jurisdiction  of  the  justice,  and  to  make  the  same  the  sub- 
ject of  a  subsequent  action  against  the  plaintiff,  doe^  not  relate 
to  a  claim  for  an  unliquidated  demand.  If  it  did,  it  would 
give  a  defendant  the  benefit  of  two  trials,  to  determine  the 
whole  amoimt  to  be  recovered,  and  this  without  doubt  would 
often  result  in  inconsistent  judgments.  See  Swan's  Treatise,  11 
ed.  801.  Where  the  demand  set  up  is  unliquidated,  and  exceeds 
the  sum  for  which  the  justice  is  authorized  to  render  judg- 
ment, the  excess  must  be  entirely  remitted,  or  the  justice  is 
without  jurisdiction  to  take  action  upon  the  claim. 

J'iulfjment  reversed  and  cause  re- 
ma  H  ded  for  fu  rth  er  proceedin  ijs. 


McEwixG  t\  James. 


1."  The  date  annexed  to  items  in  tlie  copy  of  an  account  pleaded  as  a  set- 
off, filed  with  the  answer,  does  not  conclude  the  parly  as  to  the  time 
"when  his  claim  accrued. 

2.  The  statute  of  limitations  ceases  to  run  against  a  set-off  from  the  date 
of  the  commencement  of  the  action  in  which  it  is  pleaded. 

Error  to  the  District  Court  of  Gallia  County. 

On  March   12,  1808,  James,  the  defendant  in  error,   com- 
menced the  original  action  against  McEwing,  the  plaintiff  in 
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error.  The  action  was  founded  on  a  promissory  note  beariDg 
■date  May  26,  1856,  payable  one  year  after  date. 

On  May  9,  1868,  the  defendant  below  filed  his  answer,  set- 
ting up  certain  matters  of  account  by  way  of  set-off,  and  filed 
therewith  a  copy  of  the  account,  which  consisted  of  various 
items,  bearing  date  between  July  5,  1855,  and  May  28,  1856 

To  this  answer  the  plaintiff,  by  way  of  reply,  pleaded  tliB 
statute  of  limitations,  upon  which  the  only  issue  in  the  eafio 
was  joined. 

On  November  21,  1869,  the  cause  was  submitted  to  a  jury, 
who  returned  a  verdict  as  follows :  '^  That  there  is  due  from 
said  defendant  to  the  said  plaintiff  on  said  note  in  the  petition 
set  forth,  the  sum  of  one  hundred  and  twenty-six  dollare  and 
eighty  cents.  That  there  is  due  from  said  plaintiff  to  said 
defendant  on  the  matters  set  up  in  said  answer,  the  sum  of 
one  hundred  and  sixty-three  doUai-s  and  seventy-five  cents,  to 
be  set  off  against  the  amount  so  found  on  said  note.  That  the 
cause  of  action  on  the  mattei-s  set  up  in  said  answer  did 
accrue  unre  than  six  yeai-s  prior  to  the  setting  up  of  the 
same."  • 

Afterw^ards,  on  May  24,  1873,  both  parties  demanding  a 
judgment  on  the  verdict,  the  court  rendered  judgment  in 
favor  of  the  plaintiff  for  $126.80,  with  interest  from  the  date 
of  the, verdict. 

This  judgment  was  affirmed  by  the  district  court,  and  the 
plaintiff  in  eiTornow  seeks  the  reversal  of  the  judgment  below. 

Joseph  Bradbury,  for  plaintiff  in  error. 
Sitneon  Kash.  for  defendant  in  error. 


McIlvaine,  C.  J.  I'pon  the  pleadings  and  verdict,  was  the 
judgment  below  connect  ? 

The  pleadings  do  not  show  that  the  plaintiff  below  was  en- 
titled to  judgment.  If  the  copy  of  the  account  fijed  with  the 
answer  could  be  regarded  as  a  part  of  the  pleadings,  it  would 
show,  prima  faoie^  that  the  claim  w'as  barred  by  the  statute 
of  limitations;  but  the  defendant,  w^as  not  concluded  by  the 
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dates  thus  given  to  tlie  items  of  his  account.  The  testimony 
is  not  set  out,  and  for  aught  that  appears  in  the  record,  the 
testimony  may  have  shown  those  dates  to  be  incorrect,  or 
other  matter  avoiding  the  statute  of  limitations.  For  the  ef- 
fect of  tlie  testimony  upon  this  issue,  we  can  only  look  to  the 
verdict.  The  verdict  is,  that  there  was  due  from  the  plaintiff 
to  the  defendant,  upon  the  matters  set  np  in  the  answer,  the 
sum  of  $1(33.75,  to  be  set  off  against  the  amount  so  found  to 
be  due  upon  the  note  set  up  in  the  petition.  Tnie,  it  is  also 
found  that  the  cause  of  action  set  up  in  the  answer  accrued 
more  than  six  yeare  before  the  same  waa  set  up.  But  this 
finding  was  wholl}'  immaterial,  as  the  claim  was  not  barred  un- 
less it  had  accrued  more  than  six  years  before  the  commence- 
ment of  the  action.  The  statute  stops  running  against  a  set- 
off at  the  date  of  the  commencement  of  the  action  in  which  it 
ifi  pleaded  ;  the  date  of  pleading  the  set-off  is  immaterial.  In 
this  case,  nearly  two  months  elapsed  between  the  commence- 
ment of  the  action  and  the  filing  of  the  answer,  and  the  ver- 
dict does  not  show  that  the  claim  wfis  barred  at  the  com- 
mencement of  the  action.  • 

The  judgment  should  have  been  iot  the  defendant  below^ 
for  the  excess  of  the  set-off  over  and  above  the  plaintiff's  claim. 

This  view  of  the  case  rendere  it  unnecessary  to  determine 
whether  section  99  of  the  Code  of  Civil  Procedure  of  1853,  in 
relation  to  the  compensation  of  counter-claims,  does  or  does 
not  apply  in  cases  like  the  present. 

Judgments  lelow  reversed ^  and  judgment  entered  for  the 
plaintiff  in  error ^  in   accordance  with   the  verdicL 
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Peters  v,  Mc Williams. 

1.  The  consent  of  parties  to  a  judgment  in  open  court,  at  the  time  it  is 

rendered,  that  one  or  more  of  the  defendants  may  be  certified  as 
sureties,  as  provided  in  section  449  of  the  civil  code,  is  sufficient, 
without  other  evidence,  to  authorize  the  entry  of  a  certificate  of  such 
suretyship. 

2.  In  the  record  of  a  judgment  against  three  persons,  it  appears  that,  on 
,   motion  and  by  consent  of  parties,  the  judgment  is  to  stand  against  one 

as  a  surety  only.  Held,  that  this  is  a  sufticient  certificate  that  he  is 
such  surety,  to  authorize  him  to  maintain  an  action  to  revive  said 
judgment  after  it  has  become  dormant,  under  the  provisions  of  the  act 
of  February  6,  1871,     68  Ohio  L/ 17,  18. 

3.  This  statute  was  passed  and  took  effect  after  payment  by  such  surety, 

and  after  the  judgment  became  dormant,  but  before  the  right  in  equity 
to  be  subrogated  was  barred  by  the  ten-year  limitation,  prescribed  by 
the  civil  code..  Held,  that  such  surety  could  maintain  an  action  to 
revive  the  same,  under  the  provisions  of  said  statute,  in  his  own  name, 
to  the  same  extent  as  the  plaintiff  in  the  judgment  could,  if  it  had  not 
been  paid,  notwithstanding  more  than  ten  years  have  elapsed  since 
payment  by  the  surety. 

4.  Where  the  right  of  a  surety  to  relief  is  a  subsisting  one,  the  provisions 

of  this  statute  are  not  retroactive,  within  the  meaning  of  article  .3, 
section  28.  of  the  constitution;  neither  do  they  impair  or  divest  any 
vested  right  of  the  principal  debtor. 

5.  The  enactment  of  this  statute  is  not  the  exercise  of  judicial  functions, 

but  is  within  the  legislative  powers  of  the  general  assembly. 

Error  to  the  District  Court  of  Marion  County. 

Tills  is  a  petition  by  the  original  plaintiff,  to  reveree  the 
district  court,  which  reversed  a  judgment  by  the  common 
pleas  of  Marion  county,  in  his  favor. 

At  the  February  term,  1859,  March  1,  1859,  the  Marion 
Deposit  Bank  recovered  a  judgment  by  confession  upon 
warrant  of  attorney,  against  Gordon  McWilliams,  John 
McWilliams  and  Ebenezer  Petere,  the  plaintiff  herein,  as 
drawers  of  a  bill  of  exchange,  for  $2,009.33  and  costs.  As 
part  of  the  journal  entry  recording  the  judgment,  is  this^ 
entry ;  "  On  motion  and  by  consent  of  parties,  this  judgment  is 
to  stand  against  Ebenezer  Petei^s  as  surety  only." 
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After  sundry  proceedings  by  the  judgment  ereJBor,  against 
the  principal  debtors,  part  of  said  judgment  was  paid,  leaving 
a  balance  due  thereon  of  $630.45. 

February  25,  1801,  Ebenezer  Petei's,  as  surety,  paid  to  the 
plaintitfs  in  execution  this  balance,  taking  their  receipt  for  the 
same,  as  paid  by  him,  in  full,  except  costs,  which  lie  was  to 
pay. 

February  14,  1806,  this  judgment  became  dormant,  the 
last  execution  having  been  sued  out  February  14,  1801. 

January  31,  1874,  Peters  commenced  this  action  against 
John  Mc Williams,  stating  therein  that  Gordon  McWiliiams, 
his  co-principal,  had  left  the  state,  and  had  been  adjudged  a 
bankruj)t,  and  praying  that  the  judgment,  in  part  paid  by  him, 
be  revived  in  his  name  and  for  his  benefit,  and  for  other  relief. 

The  plaintiff  founds  his  right  to  recover  upon  the  act  passed 
February  0,  1871  (08  Ohio  L.  17),  amending  the  act  of  March 
19,  180S  (8.  &  S.  744),  which  was  supplementary  to  the  code 
of  civil  procedure. 

A  demurrer  to  the  jxjtition  was  sustained,  on  the  ground  that 
more  than  ten  years  had  elapsed,  from  the  time  of  })ayment 
by  Peters  to  the  commencement  of  the  action.  The  time, 
from  Febmary  25,  1801,  to  January  31,  1874,  being  nearly 
thirteen  yeai-s. 

On  error  to  the  district  court,  the  judgment  sustaining  this 
demurrer  was  overruled,  and  the  case  was  remanded  to  the 
common  pleas,  where  there  was  filed  an  answer  and  reply, 
and  a  trial  had  on  the  issues  joined,  resulting  in  a  judgment 
in  favor  of  plaintiff. 

Upon  a  motion  for  a  new  trial  being  overruled,  a  bill  of  ex- 
ceptions was  taken  by  defendant,  setting  out  ail  the  evidence^ 
and  the  case  was  again  (after  an  ineffectual  effort  to  appeal), 
taken  upon  error  to  the  district  court,  by  the  defendant. 

At  the  April  term,  1877,  the  district  court  reversed  this 
judgment  of  the  connnon  pleas,  and  sustained  the  demuiTer 
to  said  petition,  and  again  remanded  the  case  for  further  pro- 
<;eedings. 

The   answer  and   reply   presented   certain    issues   of   fact, 
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passed  upoir'  by  the  court.     The  inotlon  for  a  new  trial  sought 
a  review  of  these  findings. 

As  the  court  is  of  the  opinion  that  the  evidence  contained 
in  the  bill  of  exceptions  fully  sustains  the  aUegations  of  the 
petition,  leaving  the  sufficiency  of  said  petition  as  the  only 
question  for  decision,  no  further  statement  of  facts  is  necessary. 

//  T.  Van  Fleet,  for  plaintiff  in  error. 
ir.  Z.  Davis^  for  defendant  in  error. 

Johnson,  J.  Tlie  statute  under  which  this  action  is  brought 
is  as  follows : 

"  An  act  to  amend  an  act,  passed  March  19,  1868  (S.  &  S. 
744),  entitled  '  an  act  supplementary  to  an  act  entitled  an 
act  to  establish  a  code  of  civil  procedure,'  passed  March  11, 
1853.     S.  &  C.  940. 

"  Section  1.  Be  it  enacts  hy  the  General  Assenihly  of  the 
StaU  of  Ohio,  That  the  said  supplementary  act  be  amended 
as  follows : 

"  Section  1.  That  in  any  case  in  which  a  judgment  has 
been  or  may  hereafter  be  rendered  in  any  court,  whstlier  a 
court  of  record  or  not,  against  two  or  more  persons  in  which  it 
is  certified  that  one  or  more  of  said  pereons  against  whom  such 
judgment  was  rendered  is  or  are  surety  or  sureties,  or  bail,  such 
surety,  sureties  or  bail,  if  he,  she  or  they  shall  pay,  or  ha/oe 
paid  such  judgment  or  any  part  thereof,  shall,  to  the  extent  of 
such  payment,  starts  in  the  place  of  and  home  aU  tJie  rights 
and  remedi^  against  the  principal  debtor  or  debtors  that  the 
plavntiff  therein  had  at  the  time  of  such  payment  /  and  if 
such  judgment  at  the  time  of  such  payment  is,  or  shall  there- 
after become  dormant,  the  surety,  sureties  or  bail  so  paying, 
shall  have  the  right  to  revive  the  same  as  the  plaintiff  might 
have  done  if  the  payment  had  not  been  made  ;  but  all  process 
and  proceedings  for  or  on  behalf  of  such  surety,  sureties  or 
bail,  shall  be  in  the  name  of  such  surety,  sureties  or  bail,  or 
their  legal  representatives,  and  no  costs  in  that  behalf  shall 
accrue  against  or  be  taxed  to  the  plaintiff  in  the  original 
action. 
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"  Section  2.  Said  supplementary  act  is  hereby  repealed,  and 
this  act  shall  take  effect  from  its  passage. 

"  Passed  February  6,  1871." 

The  act  of  1868  applied  only  to  judgments  of  courts  -of 
record ;  while  this  embraces  all  judgments,  whether  in  a  court 
of  record  or  not. 

The  privileges  conferred  by  the  act  of  1868  are  to  sureties 
or  bail,  ''if  he,  she  or  they  shall  pay  said  judgment  or  any  part 
thereof  ;''  while  by  the  act  of  1871,  '*  if  he,  she  or  they  shall 
pay,  OP  /iaoej?aul  such  judgment  or  any  part  thereof,"  &c. 

By  the  decision  in  JVcal  v.  iV^«.b7<,  28  Ohio  St.  -183,  a  suit  in 
e(|uity  by  a  surety  in  a  judgment,  to  be  subrogated  to  the 
rights  of  the  creditor  against  the  principal  debtor,  would  have 
been  barred  in  ten  ijear.s. 

In  JVeilm/i  v.  F'/'f/,  16  Ohio  St.  r)r)2,  it  wius  held,  that  an 
action  for  contribution  agtiinst  a  co-surety,  and  for  subroga- 
tion, was  barred  in  .six  years. 

The  act  of  1871  was  passed  and  took  effect  February  6, 
1871,  nuuieen  days  before  the  expiration  of  the  ten  yeare  after 
payment  by  the  surety  of  the  balance  due  on  this  judgment. 

These  facts  present  the  question  raised  by  the  demurrer  to 
the  petition,  whether,  under  the  act  of  1871,  plaintiff  is  entitled 
to  have  this  dormant  judgment  revived  in  his  name. 

In  support  of  the  demurrer  it  is  claimed  : 

1st.  That  Peters  is  not  a  certilied  surety  within  the  meaning 
of  the  statute,  and  as  such  entitled  to  the  benefit  of  the  act. 

2d.  But  if  he  is,  then,  that  the  act  of  1871  should  be  con- 
strued prospectively,  and  made  to  apply  only  to  judgments 
rendered  and  payments  made  after  the  passage  of  the  act. 

3d.  If  this  cannot  be  done,  then  it  is  insisted  that  the  act  is 
unconstitutional,  so  far  as  it  affects  prior  payments ;  1st. 
Because  it  is  in  violation  of  section  28  of  article  2  of  the  con- 
stitution, prohibiting  retroactive  laws;  2d.  Because  it  is  in 
confiict  with  section  19,  article  1,  as  interfering  with  vested 
rights  of  property;  and  3d.  Because  the  act  is  the  exercise 
oi  puUcial^  instead  of  legi^Iutlce  power. 

Of  these  in  their  order. 
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1st.  Is  Petei-s  a  certified  surety,  within  the  meaning  of  the 
statute  i 

The  judgment  was  rendered  by  confession,  upon  a  warrant 
<rf  attorney  executed  by  all  the  drawers  of  a  bill  of  exchange, 
and  is  against  all  of  them  In  the  usual  form.  Then  follows 
the  entry,  "  On  motion  and  by  consent  of  parties,  this  judg- 
ment is  to  stand  against  Ebenezer  Peters,  as  surety  only;'' 
that  is  to  say,  it  is  by  the  consent  of  all  parties,  defendants  as 
well  as  plaintiff,  agreed  that,  although  the  judgment  is  in  form 
against  all  as  principals,  yet  Peters  is  to  stand  Jis  a  surety  only, 
as  to  the  rights  of  the  plaintiff  to  collect  the  same.  It  is 
obvioiLS  that  it  w^»js  the  intention  of  all  parties,  by  this  entry,  to 
give  Pctei-s  the  rights  of  a  surety,  under  section  44:9  of  the 
civil  code.  Section  449  provides  that  where  a  judgment  is 
rendered  upon  an  instrument  of  writing,  "  and  it  shall  be 
made  to  appear  to  the  court,  by  parol  or  other  testhnony^  that 
one  or  more  of  said  persons  so  bound  signed  the  same  as 
surety  or  bail  for  his  or  their  co-defendant,  it  shall  be  the 
duty  of  the  clerk  of  said  court,  in  recording  the  judgment 
thereon,  to  certify  which  of  the  defendants  is  principal  debtor 
and  which  are  sureties  or  bail.'' 

It  further  provides,  that  the  execution  shall  command  the 
officer  to  exhaust  tlie  principal  debtors'  j^roperty,  before  levy- 
ing the  same  on  the  property  of  the  surety. 

The  fact  of  suretyship,  is  to  be  found  by  the  court,  "  by 
parol  or  other  testimony." 

In  tins  case  the  record  does  not  disclose  what,  if  any,  testi- 
mony was  heard,  other  than  that  the  parties  all  consented 
that  Peters  should  stand  as  such  surety.  There  may  have 
been  other  testimony  than  the  confession  of  the  parties,  but  if. 
not,  this  was  of  itself  sufficient  to  warrant  the  court  in  finding 
that  Peters  was  a  surety. 

We  think  such  an  admission  in  open  court,  by  the  plaintiff 
alone,  was  of  itself  sufficient  to  bind  the  plaintiff  and  to 
warrant  the  court  in  finding  that  Petere  was  surety,  and  in 
making  the  certificate  under  this  section  of  the  code.  But  the 
record  goes  beyond  this,  and  shows  that  all  the  parties,  de- 
fendants, as  well  as  plaintiffs,  consented  to  this  entry.     Surely 
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this  is  sufficient  to  warrant  such  finding,  and  to  authorize  the 
certificate  of  suretyship. 

The  fact  tliat  such  an  entry  was  made  by  consent  obviatea 
the  necessity  of  other  evidence.  The  admission  of  the  fact  by 
the  parties,  warrants  the  certificate,  as  fully  as  the  confession 
of  the  judgment  on  the  cause  of  action  warrants  an  entry  of 
judgment  itself  against  the  defendants. 

But  it  is  said  the  certificate  is  defective,  because  it  does  not 
certify  who  are  principals,  or  that  John  McWilliams  was  a 
principal,  and  is  not  therefore  a  good  statutory  certificate. 

It  is  tnie,  the  certificate  fails  to  expressly  specify  who  are 
principals,  but  this  entry,  following  a  judgment  against  all 
three,  iis  joint  drawers  of  a  bill  of  exchange,  who  Bre,  prima 
facle^  all  principals  thereon,  clearly  implies  that  the  other  two 
defendants  are  admitted  principals  to  the  judgment  entered 
against  them  by  their  confession.  We  think  this  was  a  good 
statutory  certificate,  and  entitled  Peters  to  the  right,  under 
section  449,  to  "have  the  principal  debtors'  property  first  ex- 
hausted. Neither  the  judgment  creditor  nor  his  co-defendants 
could  complain. 

But  the  question  is  not,  whether  this  was  such  a  certificate 
as  entitled  Peters  to  the  benefit  of  section  449  of  the  code,  but, 
was  plaintiff  a  certified  surety,  within  the  meaning  of  the  act 
of  1871  \ 

This  act  provides,  that  in  any  case  in  which  a  judgment 
has  been,  or  mjiy  hereafter  be  rendered  against  two  or  more 
persons,  in  which  it  is  certified  that  one  or  more  are  surety 
or  sureties,  or  bail,  such  surety  or  sureties,  or  bail,  shall 
have  the  rights  and  remedies  conferred  by  the  act.  These 
rights  and  remedies  are  additional  and  cumulative  to  those 
conferred  by  section  449.  They  are  for  the  benefit  of  all  per- 
sons who  are  certified  as  sureties,  whether  the  certificate  ex- 
pressly states  who  are  principals,  or  whether  it  appears  from 
the  form  of  the  judgment  that  they  are  such. 

We  hold,  therefore,  that  this  entry  by  consent  is,  upon  its 
face,  equivalent  to,  and  has  all  the  legal  force  and  effect  of  a 
formal  certificate  founded  upon  parol  or  other  testimony,  and 
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entitles  Peters  to  the  rights  and  remedies  conferred  upon  cer- 
titied  sureties  by  the  act  of  1871. 

It  is  claimed  that  this  act  should  be  construed  prospectively, 
and  if  this  cannot  1x3  done,  it  is  unconstitutional  as  to  plaintiff. 

Plaintiff,  as  surety,  made  his  payment  nearly  ten  years 
before  the  act  was  passed.  By  its  express  terms  it  is  made  to 
apply  to  judgments  already  rendered,  as  well  as  to  those  to  be 
thereafter  rendered,  and  its  rights  and  remedies  are  extended 
to  all  certified  sureties  on  any  such  judgments ;  "  if  he,  she 
or  they  shall  pay,  or  have  paid  such  judgment  or  any  part 
thereof." 

In  the  general  and  most  comprehensive  sense  of  the  term, 
this  statute,  so  far  as  it  relates  to  judgments  rendered,  and  pay- 
ments made  before  its  passage,  may  be  said  to  be  retroactive  ; 
but  in  a  more  limited  and  accurate  legal  sense,  it  in  effect  is 
prospective  only  in  so  far  as  it  applies  a  new  remedy  to  an 
existing  right. 

The  judgment  was  rendered  and  payment  made,  before  the 
act  was  passed,  but  it  was  clearly  the  intention  of  the  legisla- 
ture to  extend  the  remedies  conferred  to  existing,  as  well  as 
future  judgments  and  payments. 

The  words  of  the  statute  admit  of  no  other  construction. 

3d.  Is  It  unconstitutional  so  far  .as  it  applies  to  judgments 
rendei-ed,  or  to  payments  made   thereon,  before  the  act  was 


All  legislative  power  is  vested  in  the  general  assembly,  by 
article  11,  section  1  of  the  constitution  of  Ohio,  subject  to  the 
limitations  and  restrictions  contained  in  other  provisions  of 
that  instnnncnt,  and  in  the  constitution  of  the  United  States. 
WchL  Union  Telegraph  Co,  v.  Mayer ^  28  Ohio  St.  521 ;  Baker 
v.  Cincinnati^  11  Ohio  St.  534;  Lehvian  v.  McBride^  15 
Ohio  St.  573  ;  Cincinnati  v.  McCann,  21  Ohio  St.  198. 

One  of  these  limitations  on  the  legislative  power  is  con- 
tained in  section  28  of  article  2,  viz. :  ''  The  general  assembly 
shall  have  no  power  to  pass  retroactive  laws^  or  laws  impairing 
the  obligation  of  contracts ;  but  may,  by  general  laws,  author- 
ize courts  to  carry  into  effect,  upon  such  terms  as  shall  be 
just  and  equitable,  the  manifest  intention  of  parties  and  olh- 
VOL.  xxxvi.— 11 
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cers,  by  curing  omissions,  defects  and  orroi-s,  in  instruments 
and  ])n»ceedin£]^  arising  out  of  their  want  of  conformity  with 
the  laws  of  tliis  state." 

It  is  clear  that  this  section  prohibits  all  retroactive  legisla- 
tion, that  takes  away  or  impairs  vested  rights,  creates  new  obli- 
gations, or  imposes  new  legal  duties  or  disabilities,  in  respect 
to  past  transactions.  Rairdon  v.  IloUlea^  15  Ohio  St.  207; 
Goodule  V.  FenneU,  27  Ohio  St.  426. 

It  is  equally  well  settled,  that  statutes  purely  remedial  in 
their  operation  on  existing  rights,  duties  and  obligations,  are 
not  within  the  mischiefs  against  which  this  clause  was  in- 
tended to  guard.  TruHt^es  of  Green  Tp,  v.  Campbell^  1(3  Ohio 
St.  11;  RaWden  v.  IloUhn,  15  Ohio  St.  207:  S*'eJey  v. 
TIu>mas,  31  Ohio  St.  301 ;  Wesferman  v.  O'NeaK  25  Ohio  St. 
500 ;  John  v.  Bridymmi,  27  Ohio  St.  22  ;  Stah^  v.  Rirhian/I 
Tp.  20  Ohio  St.  302 ;  Z.  J/.  R,  R.  Co.  v.  Green  Co.,  31  Ohio 
St.  338. 

When  this  act  was  passed  and  took  effect,  there  was  an 
existing  legal  obligation  by  the  principal  debtor  to  repay  to  the 
surety  the  amount  he  had  paid  for  his  beneiit. 

An  action  in  equity  to  be  subrogated  to  the  rights  of  the 
creditor  could  have  been  sustained.     Neal  v.  Na^h^  »npra. 

This  legal  obligation  was  strongly  supported  by  public  policy 
and  moral  duty. 

The  debtor  had  no  vested  right  in  the  existing  statute  of 
limitations  that  could  have  prevented  the  legislature  from  re- 
pealing it,  or  extending  the  time  in  which  the  plaintiff  could 
bring  his  action  to  be  subrogated  beyond  the  ten  years. 

Instead  of  doing  this,  the  acts  of  18()8  and  1871  gave  to 
the  certified  surety  an  additional  and  cumulative  remedy. 

It  provides  that  where  he  shall  pay  or  shall  have  paid  such 
judgment,  in  whole  or  in  part,  he  shall,  "  to  the  extent  of 
such  payment  stand  in  the  place  of,  and  have  all  the  rights  and 
remedies  against  the  principal  debtor  or  debtore,  that  the 
plaintiif  therein  had  at  the  time  of  such  payment."  It  further 
provides,  that  if  the  judgment  is  then,  or  shall  thereafter  be- 
come dormant,  the  surety  or  bail  so  paying,  "  shall  have  the 
right  to  revive  the  same,  as  the  plaintiff  might  have  done  if 
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the  payment  had  not  been  made ;"  but  all  process  and  proceed- 
ings must  be  in  his  own  name. 

No  one  doubts,  but  that  the  plaintiff  could  have  revived  this 
dormant  judgment  in  1874,  if  it  had  not  been  paid. 

The  statute  confers  this  right  of  reviver  upon  the  certified 
surety.  The  ten  years  limitation,  which  would  have  barred  an 
action  by  him  to  be  subrogated,  was  no  bar  to  the  judgment 
creditor's  remedy  by  revivor.  The  statute  substitutes  the 
surety  in  his  place,  and  gives  him  all  the  rights  and  remedies 
that  he  possessed,  including  the  remedy  by  revivor. 

If  the  defendant's  claim  be  well  founded,  then  the  surety 
was  not  fully  placed  in  the  creditor's  shoes,  for  his  right  to  re- 
vive would  be  barred  in  nineteen  days  after  the  act  took  effect, 
while  the  judgment  creditor's  right  would  have  subsisted  until 
by  lapse  of  time  a  presumption  of  payment  arose ;  or,  as  the 
statute  now  is,  until  twenty-one  years  from  the  time  it  became 
dormant.     R.  S.  5368. 

The  effect  of  this  statute  upon  the  case  at  bar  is,  to  give  the 
plaintiff,  who  had  an  existing  demand  on  defendant,  a  cumula- 
tive remedy,  not  to  be  governed  by  the  limitation  of  time, 
which  would  have  barred  an  action  in  equity  to  be  subro- 
gated. This  statute  is  dictated  by  sound  public  policy  and 
tends  to  promote  justice.  No  substantial  right  of  the  debtor 
is  taken  from  him.  He  has  no  vested  right  to  be  shielded 
from  the  payment  of  his  debts,  and  the  existing  statute  of 
limitations  does  not  so  enter  into  and  form  part  of  the  obliga- 
tion of  .his  contract,  as  that  it  may  not  be  repealed  or  further 
time  given,  where  the  right  to  an  action  is  not  already  barred. 

Again,  it  is  claimed  that  if  this  construction  is  the  true  one, 
then  the  act  is  unconstitutional,  because  it  is  the  exercise  of 
jitdicicU  and  not  legidative  power.  It  is  argued  that  the  clause 
of  the  statute  which  invests  the  surety  with  tiie  rights  of  the 
creditor  upon  his  payment,  is  in  the  natiu'e  of  a  judgment  of  a 
court  finding  and  declaring  his  rights. 

This  view  is  erroneous.  The  court  still  possesses  all  its 
judicial  fnnctions  over  the  judgment.  It  is  to  determine  all 
v'jucsrinns  of  fact  juul  law  that  may  arise  as  to  whether  there  is 
such  a  judgment  as  the  statute  describes,  whether  the  plaintiff 
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is  a  certified  surety,  whetlier,  as  such,  he  has  paid  tlie  sam.j  or 
any  part  thereof,  and  whether  it  has  become  dormant.  If 
these  be  shown,  the  statute  has  given  him  a  right  to  revive  in 
Ills  own  name.  If  the  judicial  determination  of  the  case 
shows  that  the  certified  surety  has  paid  the  judgment  for  liis 
principal,  the  statute  authorizes  him  to  have  the  same  revived 
in  his  own  name,  by  a  judgment  of  a  competent  court. 

Jt  is  merely  an  act  giving  to  the  surety,  in  his  own  name, 
the  same  remedy  that  existed  in  favor  of  the  creditor.  This  is 
witliin  the  legislative  power  of  the  general  assembly. 

The  judgment  of  the  district  court  is  reversed,  and  that  of 
tlie  common  pleas  is  affirmed. 


jAliX^KR    ET    AL.    V,    BuRR,    ADMINISTRATOR,    Eixj. 

1.  Where  the  cost  of  a  street  improvement  is  required  to  be  assessed  upon 

the  abutting  property  in  proportion  to  frontage,  the  rale  of  assessment 
must  be  uniform  upon  all  the  property  assessed. 

2.  A  petition  to  collect  an  invalid  assessment  is  nevertheless  good,  under 

section  550  of  the  municipal  code,  where  it  appears  that  expense  has^ 
been  incurred  in  making  the  improvement  which  is  properly  assess- 
able upon  the  property  sought  to  be  charged  with  the  assessment. 
8.  The  irregularities  and  defects  provided  for  in  section  550,  of  the  muni- 
cipal code,  relate  to  such  as  are  attributable  to  the  conduct  of  the 
municipal  authorities  therein  named. 

Error  to  the  Court  of  Common  Pleas  of  Franklin  County. 
Keserved  in  the  District  Court. 

Tlie  original  petition  was  filed  to  enforce  the  collection  of  an 
assessment  made  for  the  improvement  of  Third  street,  in  the 
city  of  Columbus,  between  Kossuth  street  and  Keinhard 
avenue. 

The  ordinance  directing  the  improvement  to  be  made,  is  as 
follows : 

"  An  ordinance  to  grade  and  pave  the  unpaved  sidewalks, 
gutters  and  crossings,  and  grade  and  gravel  the  roadway  on 
Tliird  street,  from  Kossuth  street  to  Reinhard  avenue. 
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"Section  1.  Be  it  ordained  by  the  City  Council  of  the  City 
of  Cohimbus  (two-thirds  of  all  the  members  concurring),  that 
the  nnpaved  sidewalks,  guttera  and  crossings  be  graded  and 
paved,  and  tlie  roadway  be  graded  and  graveled  on  Third 
♦Street,  from  Kossuth  Street  to  Keinhard  Avenue,  in  accord- 
ance with  a  phit  thereof  on  tile  in  tlie  office  of  City  Clerk. 

"Section  2.  That  all  damages,  cost  and  expenses  arising 
from  the  foregoing  improvement,  shall  be  assessed  and  levied 
npon  tlie  several  lots  fronting  or  abutting  thereon  in  propor- 
tion to  the  feet  front. 

"Piu^sed  May  17th,  ISOO." 

On  June^  22,  1809,  a  contract  was  entered  into  between 
tlie  city  and  John  G.  Eickel,  the  ])laintiti"s  intestate,  for  doing 
the  work.  The  contract  contained  this  provision:  "Under  the 
head  of  ^radini^  shall  be  included  all  excavations  or  embank- 
ments  in  any  way  connected  with  or  incident  to  the  comple- 
tion of  the  work  herein  contracted  for.  If  there  is  more 
filling  than  cutting,  the  filling  only  to  be  paid  for;  if  more 
cutting  than  filling,  the  cutting  only  to  be  paid  for." 

The  contract  having  been  performed  by  the  contractor,  the 
following  ordinance  was  passed  on  November  20,  1871,  assess- 
ing the  cost  npon  thp  abutting  property  : 

"Ax  Ordinance 
''^  To  assess  a  special  tax  npon  the  real  estate  bounding  Third 
Street  from  Kossuth  Street  to  Reinhard  Avenue. 

"SiiCTioN  1.  lie  It  ordained  hy  tlie  City  CowncUofths  City  of 
Coluniljus.  that  the  sum  of  three  doUara  twenty-one  cents  and 
eight  and  one-tenth  mills  be.  and  the  same  is  hereby  levied  and 
assessed  upon  each  foot  front  of  the  several  lots  of  land 
bounding  or  abutting  upon  Third  Street,  from  Kossuth  street 
to  Reinhard  avenue,  with  a  credit  of  two  doUai's  sixteen  cents 
and  two  and  one-tenth  mills  to  each  foot  front  of  lots  Nos.  65, 
66,  67,  ^^,  60,  70,  71,  72,  %i^,  80,  00,  01,  02,  03,  04,  05,  as  the 
same  are  designated  upon  the  plat  of  the  civil  engineer,  on. file 
in  the  office  of  the  city  clerk,  for  the  cost  of  the  expense  of 
grading  and  paving  the  sidewallvs,  gnttei-s  and  crossings,  and 
grading  and  graveling  the  roadway  along  the  same,  according 
to  the  estimate  of  the  city  civil  engineer. 
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"  Sec.  2.  That  the  owners  of  the  several  lots  of  land  upon 
which  the  foregoing  assessment  is  made,  shall  pay  the  amounts 
of  money  by  them  severally  due  in  that  behalf,  to  John  G. 
Biekel,  within  twenty  days  from  the  date  of  this  ordinance,  or 
be  subject  to  the  interest  and  penalty  allowed  upon  the  same 
by  law." 

The  prayer  of  the  petition  was  that  the  court  should  find 
the  amount  due  to  the  plaintiff  as  administrator  of  Bickel ;  and 
that,  if  it  should  be  of  opinion  that  the  assessment  was  valid, 
that  judgment  should  be  rendered  charging  the  several  lots 
with  the  amounts  assessed;  but  that  if  the  assessment  was 
found  to  be  invalid,  and  that  the  amounts  due  the  plaintiff  were 
not  a  lien  on  the  several  lots,  judgment  should  he  rendered 
against  the  city  for  said  amounts,  and  the  prayer  was  also  for 
general  relief. 

Part  of  the  defendants,  Herman  W.  Jaeger,  Doratha  Ambos, 
Abel  Ilildreth,  and  Christian  Jaeger,  demurred  to  the  petition, 
on  the  ground  that  it  did  not  state  facts  sufficient  to  constitute 
a  cause  of  action.  The  demurrer  having  been  overniled,  they 
filed  an  answer,  in  which  they  set  up,  among  other  matters  of 
defense,  the  following: 

"  Firsts  That  said  credit  allowed  in  said  ordinance,  was  not 
for  or  in  consideration  of  any  work  done  by  said  Bickel,  under 
or  by  virtue  of  said  contract  with  said  city,  or  of  any  contract 
with  said  city. 

"  Second^  That  said  assessment  for  and  on  behalf  of  said 
Bickel  for  the  work  done  by  him  under  and  in  pui'suance  of 
his  said  contract  is  unequal  in  this  :  that  the  lots  of  these  de- 
fendants are  charged  three  doUare  twenty-one  cents  and  eight 
mills  per  foot  on  said  street,  and  the  other  lots  are  charged  one 
dollar  five  cents  and  six  mills  per  foot  on  said  street,  for  said 
work  so  done  by  said  Bickel." 

The  plaiutiff  filed  a  reply,  a  demurrer  to  which  having  been. 
ovejiTuled,  the  cause  was  submitted  to  the  court  for  trial. 

It  appeared  on  the  trial,  that  the  distance  from  Kossuth 
street  to  lleinhard  avenue,  on  Third  street,  was  966  feet ; 
and  that  the  distance  from  Kossuth  street  to  Schiller  sti-eet^ 
an  intermediate  cross  street,  was  590  feet ;  that  the  north  part 
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of  the  Street  improved,  that  between  Kossuth  and  Schiller 
streets,  required  filling,  and  the  south  part  required  cutting. 
The  original  estimate  of  the  cost  of  the  improvement  reported 
to  the  council,  before  tlie  improvement  was  ordered,  was  two 
dollars  and  forty-eight  cents  per  front  foot ;  and  this  estimate, 
as  shown  by  the  testimony,  was  sufficient  to  have  paid  for  the 
work,  if  it  had  been  done  under  the  contract. 

But  after  the  improvement  had  been  ordered,  and  before 
the  contract  with  Bickel,  most  of  the  work  north  of  Schiller 
street  liad  been  done  by  the  lot-ownei-s  wliose  lots  abutted  on 
that  part  of  the  street.  The  material  from  the  cutting  on  the 
south  part  of  the  improvement  was  suitable  for  the  filling  on 
the  north  part ;  but  as  the  filling  by  the  lot-owners  on  the 
north  part  was  independent  of  the  work  done  by  the  con. 
tractor  on  the  south  part,  the  cost  of  the  work  was  increased, 
the  material  from  the  cutting  not  being  used  for  the  filling. 
Charging  both  cutting  and  filling  makes  the  difference  between 
two  dollai-s  and  forty-eight  cents,  the  estimated  cost  per  front 
foot,  and  three  dollars  and  twenty-one  cents  and  eight  and 
one-tenth  mills,  assessed  against  the  plaintiffs  in  error. 

The  credits  provided  for  in  the  ordinance  making  the  as- 
sessment consist  of  allowances  made  the  lot-ownei-s  between 
Kossuth  and  Schiller  streets,  for  work  done  by  them  before 
the  making  of  the  contract  with  Bickel. 

The  court  found  the  assessments  valid,  and  rendered  judg- 
ments accordingly  for  the  full  amount  assessed. 

The  plaintiffs  in  error  filed  a  petition  in  error  in  the  district 
court  to  reverse  the  judgnients  rendered  against  them  respect- 
ively ;  and  the  district  court  reserved  the  case  for  decision  by 
this  court/ 

James  Z.  Bates,  for  plaintiffs  in  error. 
Lorenzo  English  and   Charles  E,  Burr,  for  defendant   in 
error. 

WnrrE,  J.  The  statute  in  force  at  the  time  this  improve- 
ment was  ordered,  required  the  assessment  of  its  cost  upon  the 
abutting  property  to  be  either  in  proportion  to  the  feet  front, 
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or  to  tlie  value  of  such  property  as  assessed  for  tiixation,  as  the 
corporation  in  each  case  might  determine.  S.  d:  C.  J  501, 
§  20 ;  Id.  1505,  §  30. 

The  ordinance  in  this  case,  directing  the  improvement  to  be 
made,  prescribed  that  the  cost  and  expenses  of  tlie  improve- 
ment sliould  "  be  assessed  and  levied  upon  the  several  lots 
fronting  and  abutting  thereon,  in  proportion  to  the  feet  front." 

The  assessment  sought  to  be  enforced  in  this  case  was  ma<le 
in  violation  of  this  ordinance  and  of  the  statute.  The  assess- 
ment was  not  levied  upon  the  abut^ting  property  in  proportion 
to  the  feet  front.  The  efEect  of  the  ordinance  levying  the 
assessment  was  to  charge  the  abutting  proj)erty,  north  of 
Schiller  street,  at  the  rate  of  one  dollar  live  cents  and  six  mills 
per  front  foot,  and  that  south  of  Schiller  street  at  the  rate  of 
three  dollars  twenty-one  cents  and  eight  and  one-tenth  mills 
per  front  foot. 

For  whatever  sum  the  assessment  was  made,  it  ought  to 
have  been  levied  at  a  uniform  rate  upon  all  of  the  property 
abutting  on  the  hnprovement. 

The  court,  therefore,  erred  in  treating  the  assessing  ordinance 
as  valid,  and  in  giving  it  etiect. 

It  is  claimed  on  behalf  of  the  plaintiffs  in  error,  that  the 
court  erred  ,hi  overruling  tlie  demurrer  to  the  petition.  In 
view  of  section  550  of  the  umnicipal  code  of  18G9,  and  of  the 
chai-acter  of  the  petition,  we  do  not  think  so.  That  section 
provides  that,  "  If  in  any  such  action  it  shall  appear,  that  by 
reason  of  any  irregularity  or  defect,  whether  in  the  proceed- 
ings of  the  board  of  improvements  or  of  the  council,  or  of  any 
other  officer  of  the  coq^oration,  or  in  the  plans  or  estimates, 
the  asses.^ment  has  not  been  properly  made  against  any  defend- 
ant, or  upon  any  lot  or  parcel  of  land  sought  to  be  charged, 
the  court  may,  nevertheless,  on  satisfactory  proof  that  expense 
has  been  incurred,  which  is  a  proper  charge  against  such  de- 
fendant, or  the  lot  or  parcel  of  land  in  question,  render  judg- 
ment for  the  amount  properly  chargeable  against  such 
defendant,  or  on  such  lot  of  land."     ... 

Notw'ithstanding  the  invalidity  of  the  assessment  as  made, 
the  petition  showed  that  expense  had  been  incurred,  which 
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was  a  proper  charge  against  the  defendants  and  the  abutting 
property.  The  petition,  therefore,  was  sufficient  to  authorize 
an  inquiry  as  to  the  amount  thus  chargeable. 

Wliethcr  the  work  done  by  the  owners  of  lots  north  of 
Schiller  street  was  attributable  to  any  irregularity  on  the  part 
of  the  council,  or  of  any  officer  of  the  corporation,  does  not 
appear  from  the  record. 

But  if  such  should  be  found  to  be  the  fact,  the  irregularity 
€ould  not  have  the  eflEcct  of  increasing  the  burden  of  the  other 
lot  owners,  beyond  what  it  would  have  been  \i  the  entire  work 
liad  been  perfonned  under  the  contract,  and  the  cost  thereof 
legally  asocssed. 

The  judgments  against  the  plaintiffs  in  error  are  revei-sed, 
and  the  cause  is  remanded  to  the  court  of  common  pleas,  to 
ascefrtain  and  determine  the  several  amounts  properly  charge- 
able against  them,  under  section  550  of  the  code,  above  referred 
to,  and  for  such  further  proceedings  against  the  city,  or  other- 
wise, as  may  be  authorized  by  law. 


WxVLsn  V.  City  of  Columbus. 

1.  Section  562  of  the  municipal  code,  which  required  the  corporal  ion  to 
advertise  for  bids  for  the  work  and  materials  for  a  public  improve- 
ment provided  for  by  chapters  48,  40  audoO,  where  the  cost  of  the  im- 
provement exceeded  $500,  had  no  application  to  an  improvement  of  a 
pubUc  park  belonging  to  the  corporation. 

a.  Q.  conveyed  to  the  city  of  Columbus  a  parcel  of  land,  within  the  city, 
in  trust  for  a  public  park,  for  the  free  and  common  use  of  all  the  in- 
habitants of  the  city,  to  be  known  as  "Goodale  Park."  One  of  the 
trusts  imposed  was,  that  the  oversight,  improvement  and  care  of  the 
park  should  be  intrusted  to  a  committee  of  three,  to  be  appointed  by 
the  council  from  their  own  number.  The  council  accepted  said  con- 
veyance and  appointed  said  committee,  who  entered  into  a  contract 
with  the  plaintiff  to  supply  materials  therefor,  and  fill  a  depression  in 
said  park.     Ileld,  that  such  contract  is  binding  on  the  city. 

EuROK  to  the  District  Court  of  Franklin  Coimty. 
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The  plaintiff  brought  an  action  against  the  defendant,  the 
cit}'  of  Cohimbus,  to  recover  the  sum  of  $809.85  and  interest 
thereon,  for  tlie  deposit  of  5,399  loads  of  clay  in  Goodale  Park 
in  said  city,  at  the  price  of  fifteen  cents  a  load,  as  per  contract 
made  with  the  duly  constituted  agents  of  the  city. 

The  city  denied  the  making  of  the  contract,  but  averred,. 
tliat  at  the  time  the  same  wjis  alleged  to  have  been  made, 
*'  there  was  a  duly  authorized  committee  of  the  defendant  on 
the  public  parks  of  the  city,  of  which  John  Walsh,  a  brother 
of  the  plaintiff,  was  chairman ;  that  said  committee  neglected 
to  advertise  for  bids  for  the  performance  of  said  labor,  although 
the  cost  of  said  improvement  exceeded  $500,  but  that  said 
John  Walsh  fraudulently  and  illegally  entered  into  a  verbal 
contract  with  the  plaintiff,  by  which  the  latter  was  to  supply 
and  haul  said  clay  at  fifteen  cents  a  load,  a  rate  much  higher 
tlian  others  were  willing  to  perform  tlie  work  and  supply  the 
material  for." 

The  reply  denied  the  making  of  the  contract  by  John 
Walsh  alone,  on  the  part  of  the  city,  but  alleged  that  it  was 
made  by  said  committee  in  good  faith,  stipulating  to  pay  but 
a  fair  price  for  said  labor  and  materials,  and  not  higher  than 
the  price  for  which  others  were  willing  to  supply  the  same. 

On  the  trial,  tlie  plaintiff  gave  in  evidence  a  deed  of 
Lincoln  Goodale  to  the  city  of  Columbus,  of  a  tract  of  forty 
acres  of  land,  being  the  ground  converted  into  said  park,  dated 
November  15,  1851,  by  which  said  Goodale  conveyed  said 
land  to  said  city  in  fee  simple  upon  the  following  trusts  : 

"I.  The  said  city  of  Cohimbus  shall,  within  a  reasonable  time,  hn'  out 
a  public  stivet,  sixty  feet  wide,  on  the  east  side  of  said  tract,  to  be  called 
East  Park  street,  and  another  street  on  the  south  side  of  said  tract,  sixty 
feet  wide,  to  be  called  Bond  street,  as  shown  by  said  plat  hereinbefore  re- 
ferred to. 

"  II.  The  said  tract  hereby  conveyed,  excepting  said  streets,  shall  be 
denominated  '  Goodale  Park,*  and  shall  be  forever  kept  and  preserved  as  a 
public  park  or  pleasure  ground,  for  the  free  and  common  use  of  the  in- 
habitants of  said  city  of  Columbus,  but  to  be  under  the  care  and  (subject 
to  said  use)  the  exclusive  direction  and  control  of  said  rsity  and  their  suc- 
cessors. 

'*  III.  The  oversight,  improvement  and  care  of  said  grounds  shall  always 
be  intrusted  by  the  city  council  of  said  city  to  a  committee  of  three,  of 
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their  own  number,  excepting  that  during  the  life-time  of  said  Lincoln 
Goodale,  said  committee  shall  consist  of  four  persons,  of  whom  said 
Ooodale  shall  be  one. 

"IV.  The  said  city  shall,  as  far  as  practicable,  protect  the  birds  upon 
ssdd  grounds,  and  prevent  all  shooting  at  a  mark  or  at  any  game  upon  the 
same. 

"  V.  The  said  city  shall  cause  a  good  fence  to  be  built  about  said  grounds, 
exclusive  of  said  streets,  within  one  year  from  the  date  of  this  convey - 
jmoe. 

"  VI.  The  said  Lincoln  Goodale  shall  have  the  right  to  designate  here- 
after such  en  trances  to  said  grounds,  from  the  different  streets  adjoining,  or 
that  may  adjoin  it,  as  he  may  think  proper,  in  addition  to  such  as  may  be 
designated  by  the  said  city.  The  said  city  shall  not  permit  any  living  trees 
OD  said  grounds  to  be  cut  down  or  destroyed,  except  by  the  direction  of 
said  committee  above  mentioned,  nor  by  the  direction  of  said  committee, 
except  with  a  view  to  the  improvement  and  ornament  of  said  grounds. 
And  in  the  event  that  the  premises  hereby  conveyed  shall  be  appropriated 
by  the  said  city  council,  or  by  their  successors,  to  any  other  object  or 
purpose  than  keeping  the  same  as  a  public  park  or  pleasure  groimd  for  the 
free  and  common  use  of  the  inhabitants  of  said  city  of  Columbus,  then 
this  deed  of  conveyance  shall  become  null  and  void,  and  said  premises 
shall  revert  to  the  heirs  of  said  Lincoln  Goodale,  or  to  such  devisees  as  he 
may  designate  by  his  last  will  and  testament.  *' 

Testimony  was  offered  showing  that  the  contract  was  made^ 
with  the  plaintiff,  by  the  committee  appointed  by  the  council, 
composed  of  three  of  their  number,  and  not  by  John  Waish 
aloue ;  and  that  the  compensation  agreed  to  be  paid  for  the 
labor  and  material  for  filling  up  the  park,  was  no  more  than 
the  same  were  reasonably  worth.  It  further  appeared  that 
the  committee  did  not  advertise  for  bids  for  doing  the  work 
or  supplying  the  material  for  filling. 

At  the  close  of  the  testimony  tlie  city  moved  the  court  to 
arrest  the  evidence  from  tlie  jury,  whicli  motion  the  court 
overruled,  and  the  city  excepted.  The  jury  retunied  a  verdict- 
for  the  plaintiff  for  the  amount  of  his  claim,  whicli,  on  motion 
therefor,  the  court  refused  to  set  aside,  and  the  city  excepted. 

The  city  also  excepted  to  the  judgment  rendered  on  the 
verdict. 

On  error  to  the  district  court,  the  judgment  of  the  common 
pleas  was  reversed  on  the  ground,  as  stated  in  the  i-ecord,  "  that 
the  conti-act    between   said   Walsh    and  said  city  was   void.''' 
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The  object  of  the  prosecution  of  the  present  proceeding  in 
«rror  is  to  reverse  the  judgment  of  the  district  court,  and  to 
affirm  the  judgment  of  the  common  pleas. 

Lorenzo  En^lishy  for  plaintiff  in  error. 

Alex.  W.  Krumm^  city  solicitor,  for  defendant  in  error. 

BoYXTON,  J.  The  judgment  of  the  district  court,  reverein^j^ 
the  judgment  of  the  court  of  common  pleas,  can  only  bo 
justified  on  the  groimd  that  the  improvement  of  a  public  park, 
within  a  municipal  corporation,  is  provided  for  by  some 
provision  of  chapter  48,  40,  or  50,  of  the  numicipal  cudc. 
It  is  claimed  by  the  defendant  that  authority  to  mako 
the  improvement  is  thus  derived,  and  consequently,  that  in- 
asmuch as  the  cost  of  the  improvement  exceeded  f>5(>o, 
the  contract  was  void  for  failure  to  advertise  for  bids  for  tlie 
work  and  materials,  as  required  by  section  502.  Our  investign- 
tion  has  led  us  to  the  conclusion  that  this  section  has  no  appli- 
cation to  the  case.  The  laying  out  of  public  grounds,  or 
parks,  and  their  improvement,  are  provided  for  in  chapter  27  ; 
and  as  respects  grounds  purchased  without  limitation  or 
condition  as  to  their  use,  or  appropriated  in  pursuance  of  section 
507,  the  provisions  of  that  chapter,  and  those  of  chapter  2(>, 
referred  to  in  section  31)9,  confer  the  power  to  lay  out  and 
improve  such  grovmds,  and  prescribe  the  mode  in  which 
such  power  is  to  l>e  exercised.  Whenever  the  council  shall 
detennine,  by  resolution,  to  lay  out  and  improve  any  public 
grounds  oi'  park,  it  is  made  the  duty  of  the  mayor  to  appoint, 
with  the  consent  of  the  council,  three  resident  free-hold  electoi-s 
ot  the  co'iporation  as  commissioners  for  that  puq^ose,  who  are 
constituted  park  commissionei's,  and  invested  with  power  to 
appoint  a  superintendent  and  all  other  necessary  employes, 
and  to  prescribe  their  duties  and  fix  their  compensatio  i.  -sub- 
ject to  the  approval  of  the  council;  and  hi  addition  thee. o, 
they  are  clothed  generally  with  the  same  powers,  and  charged 
with  the  same  duties,  so  far  as  the  same  are  applicable,  as  are 
vested  in  and  j-equired  to  be  perfornied  by  the  trusteoo  of 
<;emeteries,   by  chapter  twenty-six.     ^   oDl).     Section  866  of 
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chapter  26,  confers  on  the  trustees  of  cemeteries  the  en- 
tire management  and  control  of  all  public  graveyards,  and 
burial  grounds  located  in  or  belonging  to  the  corporation,  sub- 
ject to  its  ordinances ;  and  whenever  they  deem  it  necessary, 
they  are  required  to  lay  out  the  same  into  lots,  avenues,  walks^ 
paths,  and  other  subdivisions.  Section  367  empowers  them  to 
direct  all  improvements  and  embellishments  of  the  grounds 
and  lots,  and  to  appoint,  subject  to  the  approval  of  the  council, 
all  necessary  sujierintendents,  employes  and  agents,  and 
determine  their  terms  of  service,  and  the  amount  of  their 
compensation.  By  these  provisions  the  power  to  direct  all 
improvements  of  a  public  park  is  vested  in  the  park  com- 
missioners as  fully  as  the  power  to  improve  public  burial 
grounds  of  the  corpomtion  are  invested  in  the  trustees  of 
cemeteries,  and  it  is  nowhere  made  the  duty  of  either  class  of 
public  officers  to  advertise  for,  or  receive  bids  for  the  work  or 
materials  that  go  into  the  improvement.  That  the  legislature 
did  not  intend  expenditures  for  the  improvement  of  public 
grounds  and  parks  to  fall  within  the  operation  of  section  562, 
becomes  quite  apparent  when  the  foregoing  provisions  are 
considered  in  connection  with  section  501,  as  amended  April 
18,  1870.  The  original  section  provided  that  no  improvement 
of  any  street,  lane,  alley,  avenue,  park,  public  grounds,  market- 
Iiouses  or  spaces,  etc.,  of  the  corporation,  should  be  ordered  or 
directed  by  the  council,  except  on  the  report  and  recommenda- 
tion of  the  board  of  improvements.  By  the  section,  a& 
amended,  the  words  "park,"  and  ''public  grounds"  were 
omitted,  and  thus  the  conflict  between  the  section  so  amended 
and  the  provisions  prescribing  the  duties  of  park  commis- 
sioners, was  removed,  and  the  improvement  and  control  of 
public  parks  left  exclusively  to  the  park  commissioners,  subject 
to  such  regulations  as  the  council  was  authorized  to  make. 
Being,  therefore,  of  the  opinion  that  the  power  to  improve 
public  parks  is  unaffected  by  section  562,  it  remains  to  inquire 
whether  the  city  is  bound  by  the  contract  that  the  committee 
made  with  tlie  plaintiff.  That  the  committee  making  the 
contract  on  the  part  of  the  city  were  not  park  commissioners 
cannot  be  doubted. 
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Such  commissioners  can  only  be  appointed  by  the  maj'or 
with  the  consent  of  the  council.  That  the  mayor  did  not 
make  the  appointment  is  clearly  established.  But  the  com- 
mittee was  appointed  by  the  council  in  fultillment  of  the  obli- 
gation created  by,  and  implied  in,  the  acceptance  of  the 
Goodale  deed,  by  which  the  ground  for  the  park  was  conveyed 
to  the  city.  One  of  the  duties  imposed  by  the  deed,  and 
which  the  city,  by  its  acceptance,  undertook  to  perform,  was 
to  intrust  the  oversight,  improvement  and  care  of  the  park  to 
a  committee  of  tliree,  appointed  by  the  council  from  their  own 
number. 

It  was  in  performance  of  this  duty,  that  the  committee  was 
appointed  by  the  council,  and  in  contracting  with  the  plaintltf 
to  till  up  the  depression  in  the  park,  the  committee  only  em- 
ployed the  usual  means  to  effect  one  of  the  objects  for  which  it 
was  created,  and  which  the  city  bound  itself  to  see  accomplished 
by  accepting  the  conveyance  from  Goodale,  with  the  condi- 
tions it  imposed.  Hence,  the  contract  of  the  conmiittee  witii 
the  plaintiff  was  the  contract  of  the  city,  as  much  so  ajs  a  con- 
tract made  for  a  similar  purpose  by  park  commissioners,  for 
the  improvement  of  a  park,  the  ground  for  which  was  con- 
demned under  the  statute,  or  acquired  by  purchase. 

JvdgTnent  of  district  court  reoersecL,  a/nd 
thai  of  the  common  pleas  affirmed. 


Cook  v.  Andrews  and  IlrrcncocK. 

agreed  to  sell  and  lease  to  A.  &  H.  all  the  coal  underlying  a  certain 
tract  of  land,  and  granted  to  them  the  possession  of  the  premises,  and 
the  exclusive  right  to  test  said  land  for  coal,  and  to  open,  mine,  and 
remove  the  same,  if  discovered  in  sufficient  quantity  Jind  quality,  the 
coal  mined  to  be  paid  for  quarterly  per  ton.  They  were  to  lest  liic 
land,  by  drilling  or  otherwise,  within  a  time  stated.  Upon  failure  to 
commence  mining  within  a  period  stipulated,  they  were  to  pay  an 
agreed  sum  annually,  which  was  to  be  treated  as  an  advance  on  coal 
thereafter  mined.     In  an  action  by  C.  to  recover  from  A.  &  H.  the 
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annual  sums  agreed  to  be  paid  upon  failure  to  mine  within  the  stipu- 
lated time: 

Meld,  1.  That  if,  in  such  an  action,  it  appears  that  minable  coal  did  not 
exist  on  said  land,  there  can  be  no  recovery. 

U.  That,  in  order  to  defeat  a  recovery  in  such  an  action,  the  burden  is  upon 
A.  &  II. ,  to  allege  and  prove  the  nonexistence  of  minable  coal  on  said 
land. 

Erbor  to  the  District  Court  of  Mahoning  County. 

The  common  pleas  rendered  judgment  for  the  plaintiff 
below,  who  is  plaintiff  here ;  the  district  court  reversed  that 
judgment,  and  this  court  is  now  asked  to  reverse  the  district 
<50urt. 

The  action  was  brought  to  recover  the  annual  sum  of  $150 
per  year,  for  a  series  of  years,  by  reason  of  failure  to  commence 
mining  coal  under  a  contract,  of  which  the  following  is  a 
<5opy. 

"  Coal  Contract. 

"Deacon  Cook  to  Andrews  &  IlrrcnoocK. 

"  This  article  of  agreement,  made  and  entered  into  this  12th 
day  of  Januaiy,  a.  d.  1804,  by  and  between  Deacon  Cook,  of 
"Green  Township,  Mahoning  county,  Ohio,  party  of  the  fii-st 
part,  and  Chauncey  IL  Andi-ews  and  W.  J.  Hitchcock,  of 
Youngstown,  Mahoning  county,  Ohio, 

"Witnesseth : 

"That  the  said  party  of  the  first  part  agrees  to  sell  and 
lease  all  the  mineral  stone  coal  that  is  or  may  underlie  the 
following  described  tract  or  lot  of  land,  situated  in  the  Town- 
ship of  Green,  Mahoning  county,  Ohio,  and  is  bounded  as 
follows :  On  the  north  by  land  of  Andrew  Cochel,  east  by  land 
■of  F.  M.  Frederick,  on  the  south  by  the  highway,  on  the  west 
by  land  of  M.  Pettit  and  Pearson  D.  Cook,  and  containing  in 
the  whole  about  one  hundred  and  sixty  acres  of  land.  It  is 
agreed  by  the  parties,  that  first  party  may  have  all  of  the  coal 
he  may  want  for  his  own  domestic  purposes,  at  the  bank 
mined  from  his  own  land,  free  of  charge,  and  the  further  sum 
of  fifty  tons  per  annum,  by  his  paying  the  first  cost  of  the 
«ame  at  the  bank  should  he  want  it.     And  the  second  party 
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agrees  to  pay  tlie  United  States  revenue  tax  on  said  coal,  and 
also  grants  the  exclusive  right  to  test,  open  mines  and  remove 
said  co:il,  and  further,  grants  the  right  to  constnact  railroads, 
underground  entries,  and  all  necej-sary  buildings  and  fixtures 
to  facilitate  the  mining  and  removing  of  said  coal.  Xo  coal  to 
be  mined  under  the  house  or  barn,  or  an  area  of  five  acres 
thereabouts. 

"  Second  party  have  the  right  to  abandon  said  premises  at 
any  time,  and  remove  all  houses  and  fixtures. 

''And  it  is  agreed  by  the  party  of  the  second  part,  that  they 
will,  within  one  year  after  the  railroad  is  in  running  order 
from  Kiles  to  Washingtonville,  test  said  land,  by  drilling  or 
otherwise,  and,  if  in  case  there  should  be  discovered  a  minable 
vein  or  basin  of  stone  coal  of  sufficient  quantity  and  quality  to 
justify  the  opening  and  mining  of  said  coal,  in  the  opinion  of 
the  said  second  party,  then  they  agree  to  pay  tlie  following 
rate  per  ton  for  all  coal  mined  on  said  premises,  to  wit :  Pay 
fifteen  cents  for  each  ton  of  twenty-two  hundred  and  forty 
pounds  of  merchantable  coal,  the  payments  to  be  made  and 
continued  in  the  following  manner,  to  wit :  Pay  in  hand  one 
dollar,  in  an  internal  revenue  deed  stamp ;  the  signing  and 
sealing  of  this  contract  is  an  acknowledged  receipt  thereof. 

"  Should  second  party  fail  to  commence  mining  within  one 
year  after  the  construction  of  said  railroad,  then  they  agree  to 
pay  first  party  one  hundred  and  fifty  dollars  per  annum  there- 
after, but  such  payments,  when  made,  shall  be  treated  as 
advance  payments  on  coal  to  be  subsequently  mined,  and  this 
lease  shall  terminate  in  twenty  years  after  the  construction  of 
said  railroad.  It  is  also  agreed  that  all  coal  mined  on  said 
premises  is  to  be  accurately  weighed,  and  the  weight  to  1x3 
kept  in  a  book  which  shall,  at  all  reasonable  times,  be  open  for 
the  inspection  of  the  said  first  party.  It  is  further  agreed  that 
the  said  party  of  the  second  part  is  to  have  the  privilege  of 
using  the  said  railroad,  underground  entries,  buildings  and 
fixtures  for  the  purpose  of  mining  and  removing  coal  from 
other  lands,  and  after  the  said  mines  become  exhausted  or  un- 
minable,  they  may  continue  the  use  of  said  railroad,  under- 
groimd  entries,  buildings  and  fixtures,  by  paying  the  party  of 
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the  first  pai-t  tlie  sum  of  twenty-five  dollars  for  each  year  they 
may  use  them  for  the  purpose  of  transporting  coal.  All 
moneys  due  under  the  contract  to  he  paid  or  made  in  bankable 
funds  of  the  State  of  Ohio,  and  the  payments  for  coal  so 
mined  to  be  made  quarterly.  And  we,  the  parties  to  the  sign- 
ing and  sealing  of  this  contract,  bind  ourselves,  our  heirs,  our 
assigns  and  legal  representatives,  to  strictly  adhere  to  the 
several  covenants  and  agreements  of  this  lease,  as  witness  our 
lumds  and  seals  the  day  and  year  above  written. 

"  Deacon  Cook. 

"  C.  H.  Andrews. 

"  W.  J.  Hitchcock." 

The  amended  petition  (filed  in  pursuance  of  an  order 
consolidating  several  causes  of  action  to  recover  for  annual 
rent  for  successive  years),  after  specially  alleging  the  obliga- 
tions incmTcd  by  defendants,  avers  that  said  railroad  was 
completed  August  1,  1869  ;  that  defendants  have  entered  into 
possession  of  said  premises  under  this  contract,  retained  and 
still  hold,  and  refuse  to  surrender  the  same  to  plaintiff ;  also 
that  they  have  failed  and  refused  to  test  said  land  for  coal  by 
drilling  or  otherwise,  and  have  failed  to  commence  mining 
coal  on  said  lands  within  the  time  named  in  said  contract. 

The  answer  puts  in  issue  the  time  when  the  railroad  was 
completed,  denies  that  defendants  failed  to  test  for  coal,  or 
that  they  are  liable,  unless  there  was  coal  in  this  land.  They 
aver  they  did  make  a  search  for  coal,  and  found  none,  and 
that  there  was  in  fact  none  on  the  land,  suitable  for  mining. 
Wherefore  it  is  claimed  there  is  nothing  due  on  said  lease. 

They  also  set  up  a  surrender  of  the  lease  by  mutual  agree- 
ment. 

The  reply  denies  the  search  for  coal,  denies  that  coal  did  not 
exist  on  the  knd,  and  denies  the  suiTcnder  of  the  lease. 

Upon  the  issues  thus  made,  the  case  was  tried  to  a  jury,  re- 
sulting in  a  verdict  and  judgment  for  the  plaintiff  for  part  of 
the  amount  claimed.  A  motion  for  a  new  trial  was  made  and 
overruled,  a  bill  of  exceptions  was  taken,  but  it  was  not  made 
part  of  the  record,  by  journal  entry. 
VOL.  XXXVI.— 12 
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The  district  court  reversed  the  court  of  common  pleas,  and 
I'emanded  the  cauBc.  And  this  court  is  asked  to  reverse  the 
judgment  of  the  district  court. 

A,  ir.  Jones^  of  Jones  c&  Murray^  for  plaintiff  in  error,  re- 
lied on  Powell  V.  JBurroicffhs,  54  Pa.  St.  329  ;  Bainbridge"  on 
Mines,  212,  and  cases  there  cited. 

Thx>maB  W.  Scmderson^  for  defendants  in  error. 

Johnson,  J.  The  bill  of  exceptions,  which  embodies  the 
evidence  and  charge  of  the  court,  with  the  refusal  to  charge  as 
requested,  and  the  exceptions  thereto,  is  not  properly  a  part 
of  the  record  within  the  rule  in  lUll  v.  Bassett^  27  Ohio  St. 
597;  and  Burk  v.  P.  C.  c&  St.  Z.  P.  P.,  28  Ohio  St.  643. 

As  in  the  case  of  Smith  v.  Board  of  Education^  27  Ohio 
St.  44,  the  bill  of  exceptions,  not  having  been  made  part  of 
the  record,  must  be  disregarded,  upon  error  to  this  court. 

The  only  question  that  is  presented  by  this  record  is,  as  to 
the  sufficiency  of  the  pelrltion  to  support  a  cause  of  action. 

In  the  absence  of  a  bill  of  exceptions,  we  nmst  presume 
that  all  the  allegations  of  the  p(3tition  were  supported  by  proof 
of  the  facts  alleged.  If  those  facts  do  not  warrant  a  recovery, 
the  judgment  must  be  revei-sed. 

There  is  no  averment  in  the  petition  that  there  was  a  min- 
able  vein  of  coal  on  this  land.  If  this  averment  is  necessary 
to  a  statement  of  a  cause  of  action  under  this  contract,  then 
the  defect  is  not  cured  by  verdict.  61  <&  P.  P,  P.  Co.  v. 
Staclliouse,  10  Ohio  St.  567. 

Was  tlie  plaintiff  I'equired  to  aver  and  prove  that  minable 
coal  existed  on  this  land  ? 

If  so,  the  judgment  must  be  reversed. 

It  is  tnie  there  was  no  demurrer  to  this  petition,  for  want 
of  sucli  an  averment,  but  if  it  is  an  essential  averment,  there 
can  be  no  I'ccoveiy  without  it,  as  no  cause  of  action  was 
stated.  It  does  not  belong  to  that  class  of  cases  where  there 
is  a  defective  statement  of  the  facts  constituting  a  cause 
of  action,  which  may  be  cured  by  verdict,  but  to  that  class 
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where  there  is  a  failure  to  state  a  fact  essential  to  a  cause  of 
action. 

If  there  was  no  minable  coal  on  this  land,  there  could  be  no 
recovery  for  the  annual  rent,  and  of  course,  none  for  coal 
mined.  The  contract,  in  that  event,  would  be  of  no  value  to 
either  party. 

It  is  manifest  from  a  cursory  reading  of  this  instrument, 
that  whether  coal  existed  on  this  land,  was  imknown  to  the 
parties.  • 

If  it  did,  in  fact,  exist,  its  discovery  would  enhance  the  value 
of  plaintiff's  land.  The  expense  of  making  the  necessary  test, 
would  doubtless  be  considerable.  It  was  an  inducement  to  a 
sale  of  the  coal  on  the  terms  specified,  that  this  tesc  should  be 
made  at  the  expense  of  the  lessees. 

Hence,  the  lessor  granted  to  the  lessees  the  exclusive  right 
to  make  tliis  test,  as  well  as  to  mine  the  coal,  if  discovered, 
and  bound  them  to  make  it  within  a  given  time  free  of  cost  to 
him. 

He  reserved  no  right  to  make  the  test,  even  if  willing  to 
incur  the  expense. 

Unless  the  lease  was  abandoned,  or  in  some  other  way  termi- 
nated, the  exclusive  right  to  the  possession  of  the  premises,  for 
the  purpose  of  searching  for  coal  as  well  as  for  mining  pur- 
poses, was  vested  in  the  lessees,  and  it  was  within  their  power 
to  prevent  any  sudi  test  by  the  lessor  as  would  be  necessary  for 
him  to  make,  in  order  to  enable  him  to  aver  and  prove  the 
existence  of  minable  coal,  if  this  burden  is  upon  him. 

In  short,  the  lessees  could  retain  this  valuable  privilege  for 
twenty  years,  and  obstruct  the  lessor  fmm  making  the  search 
for  coal,  without  any  payment,  unless,  at  the  termination  of  the 
lessees'  exclusive  right  to  make  the  test,  the  lessor  should  at  his 
own  expense,  make  the  necessary  search,  to  enable  him  to  aver 
and  prove  the  existence  of  minable  coal. 

It  is  said  the  failure  to  make  the  test  within  the  time,  sub- 
jected the  lessees  to  an  action  for  damages  for  breach  of  this 
stipulation.  Admit  this,  but  if  the  burden  of  proving  that 
there  is  minable  coal  on  the  land  is  essential  to  a  recovery  in 
the  case  at  bar,  it  is  equally  so  in  such  an  action,  and  hence 

Digitized  by  VJ\^^V  IV^ 


180  SUPREME  COURT  OP  OHIO. 

Cook  V.  Andrews. 

the  pliiintiff  would  be  required  to  do  that  which  the  lessees^ 
have  reserved  the  exclusive  right  to  do,  i,  e.^  test  the  land. 
Such  a  construction  of  this  leajse  would  be  grossly  inequitable, 
and  would  practically  defeat  any  action,  except  to  recover  for 
coal  actually  mined,  or  for  rent  per  annum  where  the  lessees 
had  made  the  test  and  found  coal,  but  failed  thereafter  to  mine 
the  same. 

Again,  it  is  expressly  provided  that  should  the  lessees  fail  to- 
commence  mining  within  one  year  from  the  construction  of 
the  railroad,  then  they  agree  to  pay  $150  per  annum  there- 
after, but  such  payments  when  made  shall  be  treated  a& 
advance  payments  on  coal  to  be  subsequently  mined. 

This  clause,  in  connection  with  the  one  granting  the  exclus- 
ive right  to  test  for  coal  and  to  mine  the  same,  if  found,  casts 
upon  the  lessees  the  burden,  where  no  test  has  been  made,  of 
showing,  in  order  to  esc^jpe  payment  of  this  annual  sum,  that 
there  was,  in  fact,  no  (?oal  on  the  land. 

The  lessees  reserved  the  right  to  abandon  the  premises  at 
any  time.  From  the  judgment  in  lessor's  favor  upon  the  issues, 
it  appeai-s  they  did  not  surrender  or  abandon,  but  retained  pos- 
session. They  did  nothing  to  develop  the  coal,  if  any  was 
there.  As  they  had  tlie  exclusive  right  to  make  the  test,  no 
one  else  could.  They  alone  possessed  the  power  'to  ascertain 
by  a  satisfactory  method  this  important  fact.  It  seems  to  us, 
therefore,  that  while  the  exclusive  right  to  test  this  land  is  re- 
tained by  the  lessees,  the  burden  is  upon  them,  in  order  to 
defeat  a  recov^.ry,  to  aver  and  prove  the  non-existence  of  coal 
in  minable  quantity  and  quality. 

Much  stress  is  laid  upon  the  clause  which  provides  that 
these  annual  payments  "  shall  be  treated  as  advance  payments 
on  coal  to  be  subsequently  mined,"  and  it  is  insisted  that  they 
are  to  be  treated  as  advance  payments  on  coal,  and  hence,  if 
there  is  no  coal,  there  can  be  no  rccovery. 

"We  have  already  stated,  that  if,  in  fact,  there  was  no  mina- 
ble coal,  there  could  be  no  rccovery,  and  this  is  all  that  this 
argument  proves. 

The  fact  that  if  coal  is  thereafter  mined,  these  annual  pay- 
ments sliall  be  treated  as  advances  upon  eoal  thereafter  mined, 
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^oes  not  settle  the  question  of  pleading  now  before  us,  as  to 
whose  duty  it  is  to  aver  and  prove  the  existence  or  non- 
existence of  coal. 

Again,  8upi)ose  the  fact  wa*s  established  by  the  tests  made  by 
the  lessees,  that  coal  did  exist  in  minable  quantities,  but  the 
lessees  refused  to  mine  the  same,  the  annual  rent  would 
nevertheless  be  payable,  and  could  not  be  recovered  back  as 
advance  payments  on  coal  not  mined.  In  such  a  case,  it 
would  be  at  the  option  of  the  lessees  Lo  lose  these  payments 
made,  by  not  mining  thereafter,  or  by  mining  to  have  credit 
on  the  coal  thereafter  mined. 

This  contract  is  anomalous,  and  evinces  great  skill  in  guard- 
ing the  interests  of  the  lessees,  but  we  think  there  is  a  clear 
duty  imposed  on  them,  when  called  on  for  payment  of  the 
annual  rent  stipulated  to  be  paid  on  failure  to  mine  coal ;  to 
^how,  either  by  an  actual  test,  or  by  other  competent  evidence, 
that  in  fact  there  was  no  coal  on  the  premises,  in  order  to  de- 
feat a  recovery. 

This  conclusion  is  in  accordance  with  the  familiar  principle, 
that  when,  by  law  or  contract,  a  duty  is  imposed  upon  a  party, 
the  burden  of  relieving  himself  of  that  duty  rests  upon  him. 

Judgment  of  the  district  court  revei-sed  and  that  of  common 
pleas  affirmed. 

BoYNTON,  J.,  dissented  from  the  judgment. 


Kersfiaw  V,  Snowden. 

1.  A  plaintiff  sued  an  administrator  for  money  placed  in  the  hands  of  his 
intestate,  which  it  was  averred  was  so  received  upon  the  "express 
trust,"  to  be  repaid  to  the  plaintiff  on  the  death  of  the  intestate.  Held, 
that  the  transaction  did  not  constitute  an  equitable  trust,  but  merely 
created  the  relation  of  debtor  and  creditor-  between  the  intestate  and 
the  plaintiff. 

H,  In  such  case,  the  cause  of  action  did  not  accrue  until  the  death  of  the 
intestate. 

^.  Where  a  case  has  been  treated  by  the  parties  and  the  courts  below,  as 
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aa  equitable  action,  and  as  appealable,  and  the  case  has  been  tried  by 
the  district  court  on  its  merits,  without  objection,  this  court  will  not, 
9ua  sponie,  consider  the  question  of  error  in  entertaining  the  appeal. 

Ebbob  to  the  District  Court  of  Jeffci-8on  County. 

Tlie  action  was  brought  by  the  defendant  in  error,  against 
the  plaintiff  in  error,  in  the  court  of  common  pleas  of  Jefferson 
county.  The  petition  sets  forth  .six  causes  of  action,  briefly 
stated  as  follows : 

"  Ist.  That  the  defendant  (in  that  court)  had  been  duly  ap- 
pointed and  qualified  as  administrator  on  the  estate  of  Ami 
Kershaw,  deceased  ;  that  the  said  Aim  Kershaw,  in  her  life- 
time, received  large  sums  of  money  of  the  said  Richard  Snow- 
den, to-wit:  $2,072,  as  an  express  trust  for  him,  and  has 
ever  since,  up  to  the  time  of  her  death,  retained  said  sum  of 
money  as  trustee  of  the  express  trust,  viz. :  to  retain  the  same 
in  trust  for  the  said  Richard  Snowden  until  her  death,  and 
then  to  execute  the  said  express  trust  by  the  return  of  the  said 
Bum  to  said  Richard  Snowdou.  That  Ann  Kershaw  died  with- 
out returning  the  sum  aforesaid,  but  that  said  fund  became 
mingled  with  her  estate,  and  is  now  in  the  liands  of  said 
Nicholas  Kershaw,  as  administrator  on  her  estate ;  and  praying 
that  said  Nicholas  Kershaw,  as  said  administrator,  be  ordered, 
adjudged  and  decreed  to  pay  to  said  Richard  Snowden  out  of 
the  estate  of  said  Ann  Kei-shaw,  deceased,  the  amount  of 
money  which  in  the  premises  he  is  equitably  entitled  to." 

The  legal  character  of  the  other  causes  in  action  was  the 
same  as  the  first. 

Kershaw  filed  a  demurrer  to  the  petition  in  the  common 
pleas,  on  the  ground  that  it  did  not  state  facts  suflicient  to  con- 
stitute a  cause  of  action.  The  demurrer  was  overruled.  He 
then  answered,  traversing  each  cause  of  action ;  and  also 
pleaded  the  statute  of  limitations  of  six  yeare. 

On  the  trial  in  the  common  pleas,  the  court  found  in  favor 
of  the  plaintiff  below,  Snowden,  in  the  sum  of  $150,  and 
rendered  judgment  accordingly. 

Both  parties  gave  notice  of  appeal  to  the  district  court ;  and 
the  plaintiff  perfected  his  appeal  by  giving  bond. 
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The  action  was  tried  in  the  district  court,  at  the  April  term, 
1877,  and  the  finding  was  in  favor  of  the  plaintiff  in  the  sum 
of  $400,  for  which  judgment  was  rendered. 

A  motion  was  made  by  the  defendant  for  a  new  trial  on  the 
ground,  among  others,  that  the  finding  was  not  supported  by 
the  evidence.  The  motion  being  overruled,  a  bill  of  excep- 
tions was  taken,  embodying  all  the  evidence. 

The  present  petition  in  error  is  prosecuted  to  reverse  this 
judgment.  The  eiTors  assigned  ai*e,  in  substance,  that  the 
petitioii  does  not  show  a  cause  of  action  ;  and  that  the  evidence 
does  not  support  the  finding. 

McCarislen  <&  Martin  and  Battin  cfe  Andrews^  for  plaintiff 
in  error. 

0.  P.  Mossgrove^  for  defendant  in  eiTor. 

White,  J.  The  original  petition  in  this  case  is  framed  upon 
the  theory,  that  the  jJaintiff's  cause  of  action  is  of  an  equitable 
nature,  and  that  the  relief  to  which  he  is  entitled  is  the  en- 
forcement of  an  express  trust.  This  view  is  founded  upon  a 
misconception  of  the  nature  of  the  cause  of  action,  and  of  the 
rights  of  the  parties.  There  is  no  equitable  tiTist  involved  in 
the  case.  The  real  ground  of  the  action  is,  that  the  plaintiff 
placed  certain  money  in  the  hands  of  the  intestate  of  the  de- 
fendant below,  which  was  to  be  repaid  to  him  on  her  death. 
This  created  the  relation  of  debtor  and  creditor  between  the 
plaintiff  and  the  intestate ;  and  as  such  creditor  his  rights 
against  her  administrator  stand  upon  no  higher  footing  than 
those  of  her  other  creditors.  The  plaintiff  can  assert  no  right 
to  any  specific  part  of  the  assets ;  and  if  the  estate  should 
prove  insolvent,  he  could  be  paid  only^o  rcita  with  the  other 
creditors. 

The  plea  of  the  statute  of  limitations  of  six  years,  interposed 
by  the  defendant  below,  cannot  avail.  The  cause  of  action 
did  not  accrue  until  the  death  of  his  intestate,  which  occurred 
in  July,  1873,  and  the  action  was  commenced  in  January,  1876. 

The  case  has  been  treated  by  the  parties  and  the  courts 
below  as  an  equitable  action,  and  as  appealable.     Both  parties 
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gave  notice  of  appeal.  The  plaintiff  below  gave  bond  to 
perfect  the  appeal ;  on  the  part  of  the  administrator  no  bond 
was  required  for  that  purpose.  The  case  was  tried  by  the  dis- 
trict court  on  its  merits  without  -  objection ;  and  there  was  a 
finding  and  judgment  for  the  plaintiff.  The  principal  error 
assigned  in  this  court,  is  that  the  finding  is  not  supported  by 
sufficient  evidence.  Under  these  circumstances,  we  do  not 
feel  called  upon,  sua  sjponte,  to  consider  the  question  of 
error  in  entertaining  the  appeal. 

An  examination  of  the  evidence  satisfies  us  that  the  finding 
of  the  court  is  excessive.  There  was  no  promise  on  the  part 
of  the  intestate,  to  pay  interest  on  the  money  placed  in  her 
hands  by  the  plaintiff ;  nor  are  the  circumstances  such  as  to 
warrant  the  charging  of  interest. 

The  finding  in  our  opinion  is  excessive  to  the  extent  of 
$200,  and  unless  the  defendant  in  error,  the  plaintiff  below, 
enters  a  remittitur  of  that  amount  the  judgment  will  be  re- 
versed, the  finding  set  aside,  and  the  cause  remanded  for 
further  proceedings. 

If  such  remittitur  be  entered,  the  judgment  will  be  affirmed 
as  to  the  residue. 


Melvin  v.  Weiant. 


Words  spoken  of  a  man  imputing  to  him  an  act  of  sodomy,  are  not  action- 
able without  an  allegation  of  special  damage.  Dams  v.  Braton,  37 
Ohio  St.  826,  followed. 

Error  to  the  District  Court  of  Marion  County. 

II,  T,  Van  Fleets  for  plaintiff  in  error. 
Scofield  d?  Johnston^  for  defendant  in  error. 

BoYNTON,  J.  The  original  action  was  one  of  slander,  the 
petition  in  which  charged  the  defendant  with  maliciously 
speaking  of  and  concerning  the  plaintiff,  in  the  presence 
of  others,  words  imputing   to   him   an   act  of  sodomy.     A 
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Klemurrer  to  the  petition  was  sustained,  and  judgment  given 
for  the  defendant.  On  eri'or  to  the  district  court,  the  judgment 
of  the  court  of  common  pleas  was  aflirmed.  The  object  of  the 
present  proceeding  in  error  is  to  reveree  both  judgments.  We 
fully  agree  witli  counsel  for  the  plaintiff,  that  the  words  spoken 
of  his  client  were  of  the  grossest  and  most  scandalous  character. 
It  would  be  difficult  to  put  into  words,  a  charge,  which, 
if  believed,  would  more  certainly  exclude  from  society  the  one 
gainst  whom  the  same  was  made,  or  more  surely  expose  him 
to  public  odium  and  disgrace.  Formerly,  in  England,  the 
offense  was  deemed  of  a  nature  so  heinous,  that  the  delicacy  of 
the  common  law  would  not  permit  it  to  be  named  in  its  indict- 
ments.    4  Blackstone  Comni.  215. 

But,  notwithstanding  this,  the  act  itself  has  never  been  de- 
clared a  crime  in  Ohio.  Nor  has  it  ever  been  enacted  that  an 
imputation  that  a  person  is  guilty  of  such  act,  however  untrae 
and  malicious,  shall  lay  the  foundation  for  an  action  of  slander. 
It  may  be,  and  quite  likely  is,  true,  that  this  want  of  statutory 
regulation  upon  the  subject,  has  resulted,  in  the  one  case,  from 
a  reluctance  to  believe  that  a  human  b6ing  could  be  found 
sufficiently  depraved  to  perpetrate  so  foul  an  act ;  and,  in  the 
other,  so  reckless  of  another's  rights  as  to  charge  the  existence 
of  such  act,  without  the  mc^t  undoubted  proof  of  its  truth. 

However  this  may  be,  the  fact  remains  that  no  s'^atutory 
regulation  upon  the  subject  exists,  and  from  this  it  follows 
that  the  words  set  out  in  the  petition  are  not  in  themselves 
actionable,  and  consequently,  unaided  as  they  are  by  matter 
-showing  special  damage,  lay  no  foundation  for  recovery,  unless, 
because  of  the  character  of  the  act  imputed  by  them,  they  are 
held  to  constitute  an  exception  to  the  general  rule.  See 
HoUingKior^rth  v.  Shanu  19  Ohio  St.  430.  This  precise  ques- 
tion was  before  the  commission  in  Davis  v.  Brown ^  27  Ohio 
St.  326,  where  it  was  held  that  nu  such  exception  prevailed. 

To  this  .ruling  we  are  inclined  to  adhere.  Some  members 
of  the  court,  in  view  o^*^  the  heinous  character  of  the  charge, 
and  of  its  direct  and  certain  tendency  to  degrade  and  exclude 
from  decent  society  the  person  against  whom  the  same  \s, 
made,  would  have  inclined  to  regard  the  injury  as  one  which 
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the  law,  now  existing,  is  adequate  to  redress,  while  the  re- 
maining members  are  of  the  opinion  that  Davis  v.  Browtir 
was  coiTectly  decided. 

We  are  all  agreed,  however,  that  that  case  ought  not  to  be 
overruled.  If  injuf?tice  may  result,  as  doubtless  it  may,  from 
adhering  to  the  i-ule  there  asserted,  the  remedy  is  with  the 
legislature. 

It  would  be  an  easy  matter  to  make  sodomy  a  crime,  or  to 
give  the  party  wrongfully  charged  with  committing  it,  a  right 
of  action  against  his  accuser. 

Judgment  affirmed. 


NoLTE  v.  Hill. 

H.  employed  N.  to  underpin  his  bouse,  to  protect  it  against  injury  from; 
the  excavation  of  a  cellar  then  being  dug  on  an  adjacent  lot  by  the 
owner  thereof  ;  but  before  N.  commenced  work  under  his  conti-act, 
the  house  was  injured  by  the  excavation. 

Held,  1.  That  a  local  custom  was  unreasonable  and  void,  under  which  it 
would  l>e  the  duty  of  N.  to  enter  into  a  contract  or  arrangement  with 
the  owner  of  the  adjacent  lot  for  the  joint  prosecution  of  the  work  of 
undeFpiuning  and  liie  digging  of  the  cellar,  whereby  the  failure  of  N. 
to  make  such  arrangement  would  constitute  a  breach  of  his  contract. 

2.  Whether  N.  was  at  fault  in  not  commencing  work  under  the  contract 
to  underpin  before  injury  resulted  to  the  house  from  excavation  of  the 
cellar,  must  be  determined  by  the  contract  between  the  parties,  con- 
strued in  the  light  of  the  circumstances  of  the  case. 

Error  to  the  District  Court  of  Hamilton  County. 

The  originial  action  was  brought  by  Alfred  Hill  against  J. 
B.  II.  Nolte,  in  the  court  of  common  pleas  of  Hamiltoa 
county,  to  recover  damages  for  the  breach  of  a  contract. 
Hill  was  the  lessee  of  a  lot  in  the  city  of  Cincinnati,  bounded 
on  the  east  by  a  lot  owned  by  one  Christopher  Nolte,  father  of 
defendant.  On  the  lot  of  Hill,  a  three  story  brick  house  had 
been  erected,  abutting  on  the  line  of  Nolte's  lot.  The  cellar 
and  foundation  wall  (of  stone)  under  HilFs  house  were  about 
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five  and  one-half  feet  below  the  level  of  the  curb.  During 
the  summer  of  1875,  Christopher  Nolte  was  engaged  in  the 
erection  of  a  building  on  his  lot,  extending  to  the  west  line  of 
the  lot,  and  touching  upon  the  brick  house  of  Hill,  with  a 
cellar  and  foundation  wall  extending  eight  feet  below  the  curb, 
or  two  and  a  half  feet  below  the  foundation  wall  of  HilFs 
house.  The  damages  sought  to  be  recovered  by  Hill  in  the 
original  action  was  for  injury  to  his  house,  resulting  from  the 
excavation  for  the  cellar  on  Nolte's  lot,  whereby  the  walls  of 
his  house  were  broken  down. 

It  was  alleged  in  the  petition,  that  "  on  or  about  July  2, 
1875,  defendant,  who  was  then  engaged  in  excavating  a 
cellar,  and  laying  the  foundation  and  cellar  walls  on  the  lot  of 
land  next  to,  and  immediately  adjoining  plaintiffs  said  build- 
ing on  the  east,  entered  in#o  a  contract  with  plaintiff,  and 
there  and  then  agreed  to  underpin  the  foundation  walls  of 
plaintiff's  said  building,  so  as  to  prevent  the  said  building 
from  falling  or  being  otherwise  weakened  or  injured,  by 
reason  of  the  excavation  of  said  cellar  as  aforesaid. 

"Defendant  wholly  failed  to  perform  said  contract  and 
underpin  said  building ;  but,  on  the  contrary,  did  negligently 
and  carelessly  contrive  to  excavate  said  cellar  without  under- 
pinning said  building,  and  securing  the  same,  as  he  had  agreed 
to  do;  by  reason  of  the  negligence  and  carelessness  of  defend- 
ant in  failing  to  underpin  and  secure  said  building  according 
to  the  tenns  of  said  contract,  and  by  reason  of  the  negligence 
and  carelessness  of  defendant  in  excavating  said  cellar  before 
underpinning  and  securing  said  building,  the  foundation  wall 
of  said  building  gave  way,  and  said  building  was  injured  and 
damaged  in  the  sum  of  thirty-live  hundred  (§3,500)  dollars." 

To  this  petition  the  defendant  tiled  an  answer  denying 
generally  the  allegations  of  the  petition. 

Aftcnvard  an  aniendment  to  the  petition  was  filed,  of 
which  the  following  is  the  material  part : 

"Plaintill  says,  by  way  of  amendment  to  his  original  peti- 
tion, that  he  is  the  lessee  of  said  premises  under  a  certain 
lease  dated  March  14,  1872,  for  a  term  of  five  yeare  from 
Mai-cli  14,  1872. 
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"  Said  lease  contains  a  privilege  of  purcliitse  of  said  premises 
at  any  time  during  said  term.  Said  building  was  erected  l)y 
plaintiff  on  said  premises  since  he  leased  the  same  as  aforesaid, 
and  while  he  held  tlie  same  as  said  lessee/" 

The  trial  resulted  in  a  verdict  for  $2,160.00,  for  the  plaint- 
iff. A  motion  for  a  new  trial  was  overruled.  A  bill  of  excep- 
tions, containing  all  the  testimony  and  charge,  was  taken,  and 
judgment  rendered  for  the  plaintiff.  This  judgment  was 
affirmed  by  the  district  court.  The  principal  grounds  of  error 
are  alleged:  namely,  in  admitting  incompetent  evidence,  in 
the  charge  to  the  jury,  and  in  overruling  motion  for  a  new 
trial. 

A  further  statement  of  the  case  will  be  found  in  the 
opinion. 

McGuffey^  Morrill  cfr  Strunh  and  Hasans  cfe  Broadwell, 
for  plaintiff  in  error. 

Thomas  McDougall^  for  defendant  in  error. 

McIlvaine,  C.  J.  .  It  appears  from  the  testimony,  that  after 
it  was  known  to"  the  parties  that  Christopher  Nolte  intended  to 
build  upon  the  lot  adjoining  the  plaintiff's  lot,  and  that  the 
-excavation  for  the  cellar  thereon  would  endanger  plaintiff's 
building,  a  verbal  contract  was  entered  into  by  and  between 
them.  The  only  evidence  concerning  the  terms  of  the  con- 
tract, is  found  in  the  testimony  of  the  parties  themselves.  The 
substance  of  plaintiff's  testimony  as  to  the  contract  was  as 
follows : 

"  I  am  the  plaintiff ;  I  hold  the  premises  in  question  by  a 
lease.  I  erected  the  building  about  four  yeare  ago ;  I  verbally 
<5ontracted  with  J.  B.  H.  Nolte  to  underpin  the  house;  I 
knew  Christopher  Nolte  was  about  to  build  on  the  adjoining 
lot,  as  I  had  made  an  estimate  and  bid  on  the  plans  for  build- 
ing said  house,  the  plans  being  in  the  possession  of  the 
defendant  at  the  time,  and  I  saw  the  men  digging  on  the  lot. 
Defendant  told  me  at  the  time  the  estimate  was  made  that  he 
wrafi  going  to  put  up  the  building  for  his  father,  Christopher 
Nolte ;  I  told  him  I  wanted  him  to  uiuk*r[)in  my  house,  aa  he 
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could  do  it  better  and  clicaper,  liaving  his  men  there ;  he 
agreed  to  do  it ;  '  he  said  he  would  attend  to  it.'  " 

The  substance  of  defendant's  testimony  on  the  same  point 
was  as  follows : 

"  I  think  diggers  were  at  work  the  fii-st  time  when  Hill 
spoke  to  me  of  undei*pinning ;  Miles  spoke  to  me  and  said  hi& 
father  wanted  to  see  me  about  undei'pinning,  I  told  him  1 
would  see  him.  I  met  him  on  the  street,  he  said  he  wanted 
me  to  undei'pin  ;  I  said  all  right,  whenever  it  is  ready  let  me 
know,  and  I  will  attend  to  it ;  this  I  think  was  on  the  comer 
of  Clark  and  Central  Avenue ;  there  was  nothing  said  about 
protecting  the  wall,  or  the  house  being  in  danger ;  he  never 
told  me  to  protect  the  building ;  I  told  him  to  let  me  know 
when  it  was  ready,  sb  he  was  near  and  I  lived  at  Brighton ;  1 
had  no  other  convereation  with  him  about  the  matter  until 
after  the  building  fell." 

From  the  whole  testimony,  it  is  quite  clear  that  the  excava- 
tion which  caused  the  plaintiff  damage,  was  done  by  one 
Shroeder,  under  a  contract  with  Nolte,  senior,  and  that  de- 
fendant had  no  interest  in  said  contract,  or  right  to  control  the 
performaince  of  the  work  under  it. 

In  this  view  of  the  case,  it  is  contended  by  plaintiff  in  error, 
that  the  variance  between  the  contract  set  up  in  the  petition 
and  the  one  proved  on  the  trial,  was  fatal  to  the  plaintiff's 
right  to  recover.  We  think  otherwise.  If  the  plaintiff  had  a 
cause  of  action  for  a  breacli  of  the  contract  proved,  it  would 
be  no  objection  to  his  right  to  recover,  that  all  the  terms  of 
the  contract  as  alleged  in  the  petition,  were  not  sustained  by 
the  testimony.     This  is  a  mere  question  of  variance. 

It  also  clearly  appears  from  the  testimony,  that  the  work  of 
excavating  the  cellar  on  Nolte's  lot  was  progressing  at  the 
time  the  contract  between  these  paities  was  made.  That  it 
was  continued  until  the  depth  of  plaintiff's  foundation  had 
been  reached,  when  the  work  was  suspended  for  a  couple  of 
weeks.  In  the  afternoon  of  the  same  day  on  which  the  work 
wa«  resumed,  defendant  Nolte  was  on  the  ground,  and  seeing 
that  the  excavation  was  below  the  plaintiff's  foundation,  told 
the  diggers    that    they    were   too   close   to   the  wall  of  the 
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plaintiff,  and  tlien  proposed  to  commence  underpinning  tlie 
next  morning.  This  was  about  3  o'clock  p.  m.,  and  about 
an  hour  thereafter  the  plaintiff's  wall  fell  in,  before  the  work 
of  underpinning  had  been  commenced. 

Conceding,  upon  this  state  of  facts,  that  a  case  was  made  for 
the  jury  to  say  whether  or  not  the  defendant  below  had  failed 
to  perform  his  duty  under  the  contract,  it  is  contended  that  the 
judgment  and  verdict  should  be  set  aside  for  error  in  this, 
namely,  that  the  court,  against  the  objection  of  the  defendant, 
permitted  the  plaintiff  to  offer  testimony  as  follows ;    ' 

Tlie  plaintiff.  Hill,  having  testified  in  regard  to  the  con- 
tract to  underpin,  was  asked  by  his  counsel  "  whether  or  not 
there  was  any  '  general  custom  '  when  one  agreed  to  underpin 
a  building,  as  to  how  it  should  be  done,  and  as  to  what  his 
duties  were,  and  if  so,  what  it  was."  The  witness  answered 
"  there  is  a  'general  custom  '  for  the  diggers  and  under  pinners 
to  work  together  when  the  underpinning  is  made  necessary  by 
excavating  the. adjacent  lot." 

One  Archer,  being  then  called  by  plaintiff,  was  asked  the 
following  question :  "  Under  a  contract  to  underpin,  what  is 
embraced?  what  is  the  'general  custom'  if  any,  as  to  the 
way  of  doing  it?" 

The  witness  answered,  "  Under  the  contract  to  underpin  is 
embraced  to  dig  off  a  certain  distance  from  the  wall,  then  dig 
under,  at  places,  so  as  to  let  the  mason  work,  or  to  take  all 
the  earth  away  and  put  in  timbers  to  support  the  stone.  When 
one  contracts  to  underpin,  I  have  the  matter  to  him  /  this  is  the 
general  acceptance  of  such  a  contractj  and  includes  hisfoUovy 
ing  the  digging  of  the  adjacent  lot^  amd  the  contract  is  made 
with  such  an  vmder standing.  That  is  the  cristom.^^  Ex- 
ceptions to  both  question  and  answer  were  taken  and  over- 
ruled. 

Again,  the  following  question  was  asked  McKay,  a  witness 
for  plaintiff : 

"  Qices. — If  excavations  were  going  on  upon  an  adjoin- 
ing lot,  and  owner  make  a  contract  to  underpin,  what  is 
4:he    'general  custom,'   if    any,   as   to   what  he,   the   under- 
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pinner,  shall  do  ? "  to  which  exceptions  were  taken  and 
-overruled. 

"  Ans, — If  I,  in  such  case,  made  a  contract  to  underpin 
with  one,  he  would  have  the  entire  control,  and  I  would  trust 
the  building  to  hira." 

And  for  error  in  the  charge  of  the  court  in  relation  to  such 
testimony.  The  following  is  the  charge  given  upon  this  sub- 
ject. 

"  It  is  claimed,  however,  by  the  plaintiff,  that  the  contract 
entered  into  by  him  with  the  defendant,  obligated  the  defend- 
ant to  do  whatever  was  necessary,  as  the  excavation  of  the 
^joining  cellar  progressed,  to  underpin,  and  so  secure  the  wall 
of  his  house  ;  that  that  was  the  contract  between  him  and  the 
defendant ;  and  as  bearing  on  this  question,  there  has  been  evi- 
•dence  introduced  before  you  of  house-builders,  as  to  what  is  the 
custom,  and  what  is  understood  when  a  contract  for  under- 
pinning a  house  is  made. 

"  Now,  so  far,  gentlemen,  as  you  find  from  the  testimony 
that  the  general  custom — I  mean  the  custom  in  this  business,  a 
custom  by  which  persons  engaged  in  this  kind  of  business  are 
controlled  habitually — so  far  as  you  find  a  custom  to  have  been 
used,  if  there  be  any  indetiniteness  in  the  precise  language  used 
by  the  parties  in  making  their  contract ;  if  the  details  of  tlie 
contract  are  not  clearly  and  specifically  all  provided  for  in  the 
language  of  the  contract  itself,  they  will  be  held  to  have  entered 
into  the  contract  with  a  view  to  the  custom  that  existed  in  that 
kind  of  business,  and  the  contract  will  be  interpreted  and  con- 
strued by  the  custom  as  you  find  it  to  have  existed  at  the  time. 
In  other  words,  that  they  meant  to  do,  on  the  one  hand,  and 
to  have  done  on  the  other,  what  it  was  customary  should  have 
l)een  done. 

"  Proof  of  the  custom  must  be  clear.  It  must  be  shown  to 
be  uniform,  and  generally  understood  by  the  parties  who 
should  be  affected,  usually,  by  such  custom. 

"  It  is  claimed  by  the  plaintiff  that  the  evidence  shows  that 
where  a  contract  is  entered  into  between  a  stone  mason  and 
the  owner  of  improved  property,  whose  foundation  is  about  to 
1)0  injured  by  an  excavation  immediately  adjoining  his  prop- 
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erty,  for  the  underpinning,  by  the  stone  mason,  of  liis  wall,  to 
prevent  its  receiving  injury,  or  falling,  whether  he  liimself  has 
contacted  for  the  digging  of  the  cellar  adjoining  or  not,  that, 
nevertheless,  he  will  make  an  arrangement  with  the  digger  of 
the  cellar,  by  which  they  will  work  together,  so  as  that  the 
underpinner,  as  the  excavation  progresses,  will  be  able  to  put 
in  new  foundations  to  the  house  without  injuring  tlie  house, 
and  thus  secure  it  from  falling. 

"  It  is  claimed  that  all  the  testimony,  offered  before  you  in 
reference  to  that  matter  shows  that  such  is  the  uniform  and 
universal  custom  with  reference  to  this  matter;  and  if  yon 
find  from  the  proof  that  such  is  the  custom,  then  the  defend- 
ant, in  case  you  find  the  contract  to  have  been  made  as  claimed 
by  the  plaintiff,  woiild  be  held  obligated  by  such  a  custom,  and 
should  be  held  to  the  duty  of  making  such  an  arrangement 
with  the  digger  of  the  cellar  on  the  adjoining  premises,  and 
co-operating  with  him  as  the  digging  progressed, 'so  as  that  he 
should  be  able  to  underpin  the  wall  of  the  plaintiff,  and  save 
it  from  falling. 

"  Obviously,  gentlemen,  it  is  for  the  mutual  advantage  of 
the  party  employed  to  underpin  the  wall  of  the  adjoining 
house,  and  of  him  who  is  engaged  in  digging  the  cellar  for  the 
new  house,  that  the  walls  should  be  kept  from  falling ;  that 
they  should  work  together,  one  following  the  other  in  his 
work  ;  for  it  would  be  to  the  advantage  of  the  cellar  to  prevent 
the  wall  from  falling  into  the  excavation  he  is  making,  and 
thus  impeding  his  operations ;  and  it  would  be  a  reasonable 
custom,  such  a  cuslom  between  the  cellar-digger  and  the 
underpinner ;  and  if  you  find  in  fact  that  such  a  custom  ex- 
isted, then  it  was  the  dutv  of  the  defendant  to  avail  himself  of 
that,  and  make  such  an  arrangement  with  the  cellar-digger ; 
and  if  you  find,  by  the  terms  of  the  contract  between  the 
plaintiff  and  the  defendant,  that  there  was  simply  an  agree- 
ment on  the  one  part  by  the  defendant  to  underpin  the  wall 
of  the  plaintiff,  and  to  attend  to  it,  and  the  obligation  imposed 
by  the  law  upon  the  plaintiff  that  he  should  pay  his  reasona- 
ble charges  for  doing  so,  then  it  would  be  the  duty  of  the 
defendant  who  undertook  to  underpin  the  wall,  to  watch  his 
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opportunity  and  make  provision  for  the  fulfillment  of  his  con- 
tract, by  an  an-angement  for  such  purpose  with  the  digger  of 
the  excavation,  by  wliich  they  should  work  together,  each  per- 
forming his  own  functions,  and  each  giving  to  the  otlier  oppor- 
tunity to  attend  to  his. 

*'  It  is  claimed  by  the  plaintiflE  that  the  defendant,  so  far 
from  having  taken  any  steps  to  make  such  an  arrangement 
with  the  digger  of  this  cellar,  by  which  they  should  co-operate 
together,  neglected  utterly,  up  to  the  time  of  the  accident 
itself,  to  speak  to  him  on  the  subject,  or  to  make  any  arrange- 
ments whatever  with  him. 

"  If  you  find,  gentlemen,  that  to  be  the  fact,  that  in  conse- 
quence of  this  neglect  the  injury  has  accrued  to  the  plaintiff, 
you  will  be  warranted  in  finding  a  verdict  for  the  plaintiff,  if 
you  find  the  contract  to  have  l^een  made." 

The  case  before  tlie  court  presents  no  question  as  to  the 
manner  in  which  a  contract  \)f  this  kind  should  be  performed. 
It  was  not  performed  at  all.  Its  performance  was  not  com- 
menced by  defendant.  The  question  is,  was  he  negligent  in 
not  entering  upon  its  performance,  or,  in  other  words,  did  he 
neglect  any  duty  to  which  he  was  obligated  by  the  terms  of  liis 
contract?  Had  the  time  arrived  for  the  commencement  of 
the  work,  and  did  he  know  it?  Was  he  notified  by  the 
plaintiff  below,  or  had  he  such  knowledge  from  his  own 
observation  ?  And  if  so,  was  he  guilty  of  unreasonable  delay  in 
commencing  work  iinder  the  contract  ?  Or  was  he  bound  to 
take  notice  of  the  proper  time  to  commence  the  work  ?  Was  he 
bound  to  observe  the  progress  of  the  work  which  necessarily 
preceded  his  own  ?  These  questions  must  be  determined  by 
the  contract  itself,  and  from  the  facts  and  circumstances  which 
surrounded  the  parties  at  the  time  it  was  made,  and  which 
were  known  to  them.  If  the  defendant  had  control  of  the 
preparatory  work,  it  would  be  reasonable  to  say  that  the 
parties  meant  thJk  he  should  take  notice  of  its  progress ;  other- 
wise he  could  not,  under  such  a  contract,  be  considered  in 
default  until  knowledge,  in  some  way,  came  to  him  that  the 
previous  work  of  excavating  the  cellar  had  progressed  to  such 
a  state,  that  the  time  had  come  for  Iiim  to  enter  upon  the  work 
VOL.  XXXVI.— 13 
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of  underpinning.  All  these  questions  should  be  determined 
according  to  the  principles  of  the  common  law,  and  not  by  any 
general  usage  of  others,  much  less  bj'  any  local  or  particular 
custom.  It  api>ears  to  us,  that  the  solution  of  such  questions 
cannot  be  made  to  depend  upon  usage  or  custom,  but,  in  each 
case,  must  be  ascertained  from  the  terms  of  the  contract  itself 
construed  in  the  light  of  its  own  peculiar  circumstances. 

But  the  theory  upon  which  the  case  was  tried  in  the  court 
below,  as  we  understand,  goes  still  further.  Tlie  local  custom 
which  was  injected  into  this  contract  (wliicli  in  terms  bound 
the  defendant  to  underpin  plaintiff's  building,  and  nothing 
more),  obligalted  him  also  to  contract  with  the  excavator  of  tlie 
cellar  upon  the  adjacent  lot,  so  that  the  excavating  of  the 
cellar  and  the  underpinning  of  the  plaintiflfs  house  should  be 
wrought  together ;  and  the  failure  to  make  such  arrangement 
with  the  excavator,  whether  he  was  willing  or  unwilling  to 
enter  into  the  arrangement,  woul&  constitute  a  breach  of  the 
defendant's  contract.  Such  a  custom,  however  uniform  and 
long  continued,  should  be  declared  unreasonable,  and  therefore 
of  no  binding  force. 

It  is  also  claimed  that  the  damages  assessed  by  the  jury  were 
excessive.  Upon  this  point,  we  need  only  say,  that  if  the  in- 
jury to  plaintiflTs  house  could  have  been  repaired  so  as  to  re- 
store it  substantially  to  its  former  state  and  condition,  the  cost  of 
such  repairs,  and  not  the  value  of  the  house,  is  the  proper 
measure  of  damages. 

Judgment  reversed  and  cause  remanded  to  the  court  of  com- 
mon pleajs  for  further  proceedings. 

Johnson,  J.,  dissented  from  the  judgment. 
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KooNB  V.  The  State. 

1.  The  genuiueness  of  a  writing  was  in  controversy  in  a  cause,  and  an  ex- 
pert, called  as  a  witness,  stated,  in  connection  with  his  opinion,  which 
opinion  was  material  upon  the  matters  so  in  controversy,  certain  facts 
upon  which  the  opinion  was  founded,  and  the  court  afterward  ex- 
cluded from  the  consideration  of  the  jury  such  facts,  but  refused  to* 
exclude  the  opinion.    Held,  that  this  was  error.  / 

:2.  On  the  trial  of  a  party  charged  with  uttering  and  publishing  a  check  as 
true  and  genuine,  an  expert  was  called  for  the  state,  who  had  seen  the 
alleged  forged  check  several  months  previously,  and  to  whom  a  gen- 
uine signature  of  the  accused  was  shown  on  such  trial.  Held,  that, 
the  state  being  unable  to  produce  Such  check,  the  presence  of  such 
check  on  the  trial  was  not  indispensable  to  the  competency  of  the  wit- 
ness to  testify  to  the  fact  that  the  check  and  signature  were  in  the 
same  handwriting. 

9.  Where,  on  the  trial  of  one  charged  with  uttering  a  forged  check,  signed 
"  John  B.  Brown,"  an  expert  in  handwriting  who  had  seen  the  check 
several  months  previously,  but  had  never  seen  the  accused  write,  and 
WHS  not  acquainted  with  his  handwriting,  was  called  as  a  witness,  and 
a  genuine  signature  of  the  accused,  **  C.  S.  Koons,"  was  exhibited  to 
him,  which  furnished  the  only  knowledge  be  had  of  the  handwriting 
of  the  accused.  Held,  that  before  the  witness  should  be  allowed  to 
give  his  opinion  to  the  jury  as  to  whether  the  check  and  signature 
were  written  by  the  same  person,  it  ought  to  appear  to  the  court,  from 
an  examination  of  the  witness,  that  the  signature  of  the  accused  con- 
stituted a  sufficient  basis  upon  which  the  witness  could  form  an 
opinion  whether  the  check  was  in  the  handwriting  of  the  accused. 

Error  to  the  Coui-t  of  Common  Pleas  of  Athens  County. 

At  the  June  term,  1880,  of  the  court  of  common  pleas  of 
Athens  county,  the  grand  jury  returned  into  court  an  indict- 
ment, which  they  had  found  against  Cyrus  S.  Koons,  charging 
him,  in  the  first  count,  with  having  forged  a  check  in  the  pre- 
ceding March,  and  in  the  second  count,  with  uttering  and 
publishing,  as  true  and  genuine,  a  check,  knowing  the  same 
to  have  been  forged,  the  latter  offense  also  being  alleged  to 
have  been  committed  in  the  preceding  March.  The  defendant 
pleaded  not  guilty,  and,  at  the  same  term,  was  placed  on  trial. 
'The  verdict  was  that  Koons  was  not  guilty  as  charged  in  the 
first  count,  but  that  he  was  guilty*  as  charged  in  the  second 
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count  of  the  indictment.  A  motion  for  a  new  trial  having- 
been  overruled,  Koons  was  sentenced  to  the  penitentiary  for 
the  term  of  five  years. 

The  forged  check,  as  set  forth  in  the  indictment,  was  iu 
these  words  and  figures : 

"  Athens,  Ohio,  March  25,  1880. 

"  Bank  of  Athens,  pay  to  J.  B.  Ellis  or  bearer,  five  hundred 
and  forty  dollars.  John  B.  Beown." 

On  the  trial  several  bills  of  exception  were  taken.  In  one  of 
these  it  is  stated  that  the  state  called  James  D.  Brown  as  a  witness^ 
who  testified  that  he  was  a  banker,  skilled  in  the  comparison 
and  examination  of  handwritings ;  that  he  was  then  cashier 
and  manager  of  the  Bank  of  Athens  ;  that  he  was  present  in 
the  bank  on  March  31,  1880,  when  Koons  presented  the  above 
mentioned  check  for  payment ;  that  he  was  familiar  with  the 
genuine  signature  of  John  B.  Brown,  and  that,  in  his  opinion^ 
the  signature  on  said  check  was  not  the  genuine  signature  of 
John  B.  Brown.  The  check  was  handed  back  to  Koons  and 
the  witness  had  not  seen  it  since.  The  check  was  not  pro- 
duced in  court.  The  witness  further  stated  that  he  had  no 
knowledge  or  acquaintance  with  the  handwriting  in  the  alleged 
forged  check,  and  that  he  never  saw  the  defendant  write,  nor 
was  he  familiar  with  his  handwriting.  Thereupon  a  promis- 
sory note  in  the  following  words  and  figures  was  shown  to  the 
witness : 

"$43.59.  June  20,  1874. 

"  One  day  after  date  I  promise  to  pay  Patterson  &  Curf man, 
or  beai-er,  the  sum  of  forty-three  dollars  and  59  cts.  with  eight 
p^r  cent.,  for  value  received.  C.  S.  Koons." 

The  defendant  admitted  that  the  signature  "0.  S.  Koons'* 
was  written  by  him,  and  the  prosecuting  attorney  admitted 
that  the  filling  up  of  said  note  was  not  written  by  said  Koons. 
The  witness  said  that  he  had  never  seen  the  said  signature  of 
said  Koons,  nor  any  other  signature  of  his  until  that  day.  Tlie 
prosecuting  attorney  then  said  to  the  witness :  '*  Look  at  the 
signature  '  C.  S.  Koons,'  in  this  note,  and  say  if  the  handwrit- 

Digitized  by  VjOOQ IC 


JANUARY  TERM,  1880.  197 

Koons  V.  State. 

ing  of  the  check  signed  John  B.  Brown,  and  presented  to  you 
March  31,  was  the  same  as  this  signature."  The  defendant 
objected  to  the  question,  the  court  overruled  the  objection,  and 
the  witness  answered  :  '*  The  signature  to  this  note,  '  C.  S. 
Koons,'  has  a  similarity  to  the  handwriting  of  the  check."  The 
defendant  moved  the  court  to  rule  out  the  answer,  but  the 
court  refused  to  do  so,  and  permitted  the  same  to  go  to  the  jury. 
And  the  defendant  excepted  to  tlie  ruling  of  the  court  both  in 
permitting  the  question  to  be  answered  and  in  refusing  to  rule 
out  the  answer.  The  prosecuting  attorney  further  asked  the 
witness  :  "  State  whether  or  not,  in  your  opinion,  the  signature 
to  the  note,  and  handwriting  and  signature  to  the  check,  are 
in  the  same  handwriting."  To  this  (question  the  defendant  ob- 
jected, but  the  court  ovemiled  the  objection  and  the  defendant 
excepted.  The  witness  answered,  "  I  should  think  they  probably 
were."  And  the  witness  further  said,  ''  My  remembrance  of 
the  check,  and  my  examination  of  certain  other  papers  brought 
to  me  by  Mr,  Wolf  since  the  check  was  presented,  makes  me 
think  so."  The  defendant  objecting,  the  court  ruled  out  the 
following :  "  My  remembrance  of  the  check,  and  my  examina- 
tion of  certain  other  papers  brought  to  me  by  Mr.  Wolf  since 
the  check  was  presented,  makes  me  think  so."  The  defendant 
objected  to  ruling  out  those  words  unless  the  whole  answer  of 
the  witness  should  be  ruled  out,  but  the  court  overruled  the 
objection  and  the  defendant  excepted. 

Further,  to  maintain  the  issue,  the  state  called  R.  H.  Stew- 
art, who  testified  that  he  was  an  expert  in  the  examination  of 
liandwriting,  and  was  a  clerk  in  the  Bank  of  Athens  when  the 
alleged  forged  check  was  presented,  and  examined  it ;  that  he 
did  not  recognize  the  handwriting,  but  was  sure  the  signature, 
John  B.  Brown,  was  not  genuine ;  that  he  had  never  seen  the 
defendant  write,  nor  had  he  seen  the  signature  of  C.  S.  Koons 
until  then,  nor  had  he  seen  the  alleged  forged  check  since 
March  31.  And  thereupon  the  a])ove-mentioned  note  to  Pat- 
terson &  Curfman  was  shown  to  the  witness,  and,  against  the 
objection  of  the  defendant,  the  court  permitted  the  witness  to 
fitate  that  there  was  a  similarity  between  the  handwriting  in 
fiaid  check,  and  the  signature  "  C.  S.  Koons,"  to^  the  note  ;  and, 
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over  like  objection  of  the  defendant,  the  witness  was  allowed  to- 
state  that  in  his  opinion  the  forged  check  and  the  signature 
"  0.  S.  Koons "  "  were  probably  in  the  same  handwriting.'* 
The  defendant  asked  the  court  to  rule  out  and  exclude  said 
testimony  of  Stewart,  but  the  court  refused,  and  permitted  the 
same  to  go  to  the  jury,  and  the  defendant  excepted. 

In  the  motion  for  a  new  trial,  which  was  overruled,  the  ad- 
mission of  the  testimony  of  Brown  and  Stewart  were  assigned 
as  ground  for  the  motion,  and  it  was  further  assigned  as  ground 
for  such  new  trial,  in  the  same  motion,  and  the  truth  of  which 
was  shown,  that  the  sheriff  of  the  county  and  his  deputy  had 
given  evidence  material  for  the  state  on  the  trial  of  the  cause, 
and  that  during  the  deliberations  of  the  jury,  in  the  room 
where  they  were  considering  of  their  verdict,  the  sheriff  waa 
present  a  considerable  portion,  and  the  deputy  the  remaining 
portion  of  the  time.  It  appeared  that  the  room  was  a  hall, 
sixty  by  eighty  feet,  but  it  does  not  appear  whether  the  sheriff 
or  his  deputy  heard  the  deliberations  of  the  jury,  nor  does  it 
appear  that  the  jury  were  under  any  restraint  in  their  deliber- 
ations, by  reason  of  the  presence  of  those  witnesses. 

On  motion,  leave  waB  given  to  file,  in  this  court,  a  petition 
in  error  to  reverse  the  aforesaid  judgment. 

Grosenor  A  Jone%^  for  plaintiff  in  error  : 

As  to  the  admission  of  evidence  of  experts  as  to  the  com- 
parison of  handwriting,  see  1  Hawks,  6  ;  11  Mass.  313 ;  32: 
Ind.  474 ;  43  Ind.  386  ;  13  Gray,  527 ;  7  Gray,  177 ;  1  Cush. 
219 ;  1  Greenl.  Ev.  13  ed.  §  5,  76 ;  1  Wharton  Ev.  704 ;  N. 
W.  Law  Reporter,  June  10,  1880 ;  22  Albany  Law  J.  No. 
19  (N.  Y.  Court  of  Appeals,  September  21,  1880). 

Emmett  Thompson^  prosecuting  attorney,  for  the  state : 
There  was  no  error  in  the  admission  of  the  evidence  of 
Brown  and  Stewart.  1  Disney,  539,  544,  547 ;  5  Foster  (N. 
IL)  87;  52  Maine,  9;  17  N.  H.  71;  4  Gilman  (111.)  85;  S 
Gill  (Md.)  77,  87 ;  54  N.  Y.  398.  Nor  is  the  form  of  their 
answer  objectionable.  '  23  Penn.  St.  (11  Harris)  413  ;  4  Dev. 
&  Batt.  236.    Nor  was  the  absence  of  the  check  any  objec- 
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tion.  41  Ala.  626 ;  40  III.  346 ;  46  N.  H.  497 ;  State  v.  Cm^, 
5  N.  H.  367 ;  5  Hamm.  5  ;  2  Pick.  47 ;  1  D.  Chip.  (Vt.)  295  ; 
Brayt.  78;  9  Conn.  242;  Id.  55;  12  Wall.  317;  22  Kan. 
250;  31  Am.  Rep.  186. 

Okey,  J.  Whatever  uncertainty  there  was  in  the  law  of 
England  iis  to  the  proof  of  handwriting  by  comparison,  was 
removed  by  the  statute  17  and  18  Vict.  c.  125,  s.  27;  28 
Vict.  c.  18,  s.  8.  The  only  question  there  is  as  to  the  proper 
construction  of  those  statutes.  They  provide,  in  substance, 
that  comparison  of  a  disputed  handwriting  with  any  writing 
proved  to  the  satisfaction  of  the  judge  to  be  genuine,  is  per- 
mitted to  be  made  by  witnesses,  and  such  writings  and  the 
evi<ience  of  witnesses  respecting  the  same  may  be  submitted 
to  any  court  and  jury  as  evidence  of  the  genuineness  or  other- 
wise of  the  writing  in  dispute.  In  this  state,  independently  of 
statute,  it  has  been  settled  that  standards  of  comparison  may 
be  used  by  experts  called  as  witnesses  upon  the  trial  of  an 
issue  as  to  the  genuineness  of  a  signature,  yet  the  standard  of 
comparison,  when  not  already  a  paper  in  the  case,  or  admitted 
to  be  genuine,  must  be  clearly  proved  by  persons  who  testify 
directly  to  its  having  been  written  by  the  party.  Bragg  v. 
Colwell,  19  Ohio  St.  407 ;  Pavey  v.  Pa/vey,  30  Ohio  St.  600. 
Evidence  of  this  character  is  received  with  caution,  and  there 
is  a  very  general  disposition  in  the  courts  to  regard  such  testi- 
mony, as  a  general  rule,  of  a  weak  and  unsatisfactory  character. 
Still  the  admissibility  of  such  evidence  is  for  the  court,  its 
weight  for  the  jury.  Nevertheless,  to  render  it  admissible  it 
is  quite  clear  that  all  the  facts  upon  which  the  expert  forms 
his  opinion  should  be  before  the  court  and  jury,  to  the  end 
that  they  should  determine,  as  far  as  they  may  be  able  to  do 
so,  whether  the  opinion  given  is  well  founded,  and  so  that  the 
opposing  counsel  may  liave  an  opportunity  to  cross-examine 
as  to  such  facts.  Here,  after  the  witness  Brown  had  been  in- 
quired of,  whether  the  signature  to  a  certain  note  and  the 
-writing  in  the  check  alleged  to  have  been  forged  were  in  the 
same  handwriting,  and  he  had  answered,  "  I  should  think  they 
probably  were,"  and  had  added,  in  answer  to  the.  same  question, 
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"My  I'emembrance  of  the  check  and  my  examination  of 
certain  other  papers  brought  to  me  by  Mr.  Wolf  since  the 
check  was  presented  makes  me  think  so."  The  court  exchided 
the  latter  part  of  the  answer,  which  was  the  predicate  of  his 
opinion,  but  refused  to  exclude  the  first  portion  of  the  answer, 
in  which  he  states  his  conclusion.  We  are  all  of  opinion  that 
in  so  holding,  the  court  below  erred.  The  court  and  jury 
were,  as  I  have  said,  entitled  to  consider  the  grounds  of  the 
opinion,  and  the  defendant's  counsel  clearly  had  a  right  to 
cross-examine  the  witness  as  to  such  ground  of  belief. 

In  so  holding,  however,  we  do  not  hold  the  witness  was  pre- 
cluded from  giving  an  opinion,  on  the  ground  that  the  check 
was  not  produced  at  the  trial.  Where  the  counsel  for  the 
state  have  endeavored  to  obtain  the  alleged  forged  instrument, 
and  failed,  its  absence  can  have  no  other  effect  on  the  trial 
than  to  render  a  conviction  more  difficult. 

The  court  also  erred  in  admitting  the  testimony  of  Stewart. 
That  witness  testified  that  he  was  an  expert  in  the  examination 
of  handwriting  and  had  examined  the  alleged  forged  check 
when  it  was  presented  at  the  bank  ;  that  he  did  not  recognize 
the  handwriting,  but  was  sure  that  the  signature  to  it  was  not 
that  of  John  B.  Brown  ;  that  he  had  never  seen  the  defendant 
write,  nor  had  he  seen  the  signature  of  C.  S.  Koons  until  now, 
nor  had  he  seen  the  alleged  forged  check  since  March  31. 
Tlie  note  to  Patterson  &  Curfman,  mentioned  in  the  statement 
of  the  case,  was  then  shown  to  the  witness,  and  he  was  per- 
mitted to  state  that  the  forged  check  and  the  signature  to  the 
note  "  were  probably  in  the  same  handwriting."  Now,  in  the 
opinion  of  a  majority  of  the  court,  the  witness  had  not  quali- 
fied himself  to  express  the  opinion  so  given.  It  must  appear, 
before  such  opinion  is  called  for,  that  the  witness  has  formed, 
or  is  then  able  to  form,  an  opinion  upon  the  matter  in  question. 
No  such  qualification  appears  anywhere  in  this  record,  and  in 
the  absence  of  it  we  hold  that  the  opinion  given  was  improp- 
erly received. 

In  view  of  the  fact  that  the  judgment  must  be  reversed, 
and  the  cause  remanded  for  a  new  trial,  for  the  reasons  stated, 

it  is  unnecessary  to  determine  whether  the  act  of  the  sheriff 
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and  his  deputy,  who  had  testified  in  the  cause  on  behalf  of  the 
state,  in  remaining  in  the  room  where  the  jury  were  deliberat- 
ing, affords  of  itself  ground  of  reversal.  But  we  all  unite  in 
condemning  such  acts.  The  jury  should  be  left  free  to  con- 
sider the  case  and  find  their  verdict  unrestrained  by  the  pres- 
ence of  any  person,  and  especially  the  presence  of  tliose  who 
testified  as  witnesses  in  the  ciltise,  and  upon  whose  testimony 
tlie  jury  might  desire  to  comment. 

Judgment  reversed. 


The  Union  Central  Life  Insurance  Co.  v,  Cheever. 

1.  A  policy  of  insurance  upon  thg  life  of  C.  was  issued  on  the  joint  applica- 
tion of  liimself  and  wife,  for  her  sole  benefit.  In  answer  to  a  question  in 
the  application,  C.  stated  that  he  had  had  no  sickness  or  disease  dur- 
ing the  seven  years  then  last  past.  It  was  stipulated  in  the  polic}'  that 
if  the  statements  in  the  application  were  not  in  all  respects  true,  the 
policy  should  become  void.  Udd,  in  an  action  by  the  wife  upon  the 
policy,  the  declarations  of  C,  made  prior  to  the  application,  and  tend- 
ing to  show  that  said  statement  was,  to  his  knowledge,  untrue,  are 
incompetent. 

■3.  The  court  permitted  counsel  for  one  of  the  parties,  in  argument  to  the 
Jury,  to  read  and  comment  upon  matter  not  in  evidence,  nor  relevant 
to  the  issue,  and  which  was  prejudicial  to  the  opposite  party. 
Held,  an  irregularity,  or  abuse  of  discretion  which  prevented  a  fair 
trial,  and  for  which  the  verdict  should  be  set  aside  and  a  new  trial 
ordered. 

Error  to  the  General  Tenn  of  the  Superior  Court  of  Cin- 
cinnati, aflirming  a  judgment  at  Special  Term,  in  favor  of  the 
defendant  in  error,  entered  on  the  verdict,  and  affirming  an 
order  denying  a  motion  for  a  new  trial. 

Action  upon  a  policy  of  life  insurance,  issued  upon  the  life 
of  Charles  E.  Cheever,  by  the  plaintiff  in  error  for  the  sole 
benefit  of  the  defendant  in  error,  wife  of  said  Charles,  on 
November  27,  1872. 

It  was  agreed  by  the  parties  that  the  policy  was  given  in 
place  of  one  for  the  same  amount,  issued  upon  the  same  terms 
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and  conditions,  upon  the  life  of  said  Charles  E.  Cheever,  by 
tlie  Cincinnati  Mutual  Life  Insurance  Company,  and  dated 
July  31,  1871,  and  in  consideration  in  part  of  the  represents^ 
tions  made  in  the  application  for  insurance  to  the  latter  com- 
pany. The  application  was  signed  by  both  Charles  E.  Cheever 
and  his  wife.  The  policies  of  both  companies  contained,  among 
othere,  the  following  clauses,    t 

"  T/iis  Policy  is  issued  and  accepted  by  the  insured  upon 
the  express  conditions  and  agreements  contained  upon  the 
back  hereof,  which  are  to  be  used  and  referred  to  in  order 
to  explain  the  rights  and  obligations  of  the  parties  hereto,  in  all 
cases  not  herein  specially  provided  for." 

Among  the  conditions  were — 

"  1st.  That  the  statements  and  declarations  made  in  the  ap-^ 
plication  for  this  policy,  and  on  the  faith  of  which  it  is  issued^ 
are  in  all  respects  true,  and  without  the  suppression  of  any 
facts  relating  to  the  health  or  circumstances  of  the  insured,  af- 
fecting the  interests  of  said  company. 

"  Sth.  That  in  case  of  violation  of  the  foregoing  conditions^ 
or  any  of  them,  this  policy  shall  become  void." 

The  defense  relied  on  was  intentional  misrepresentation  and 
concealment,  by  Cheever,  in  answer  to  the  following  question^ 
contained  in  the  application  for  insurance  by  the  Cincinnati 
Mutual,  of  the  date  of  July  28,  1871 :  "  Have  you  had,  during 
the  last  seven  years,  any  sickness  or  disease  ?  If  so,  state  the 
particulars,  and  the  name  of  the  physician  or  physicians  who- 
prescribed  or  were  consulted."     Answer,  "  K^o." 

The  reply  denied  that  the  answer  to  said  question  was  un- 
true. It  appears  from  the  pleadings,  and  a  bill  of  exceptions 
containing  all  the  testimony,  that  the  said  Cheever  died  on 
March  23,  1874 ;  tliat  in  the  year  1870  there  appeared  upon 
his  neck  a  tumor  or  sore,  which,  prior  to  July  28,  1871,  the 
date  of  the  application,  had  been  examined  and  treated  by 
several  physicians,  some  of  whom  were  of  the  opinion  that  it 
was  a  cancer,  while  others  pronounced  it  an  innocent  growth^ 
or  glandular  affection,  of  a  character  that  would  readily  yield 
to  treatment,  leaving  no  permanent  injurious  effect.  Among^ 
the  physicians  who  pronounced  the  tumor  to  be  a  malignant 
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cancer  was  Dr.  Gratigny,  who,  among  other  things,  testified  as 
follows : 

"  I  have  been  practicing  medicine  and  surgery  in  this  city 
for  about  thirteen  years.  I  devote  my  time  and  labors  to  the 
treatment  of  cancers,  tumors,  and  scrofulous  diseases,  as  a 
specialty.  I  knew  Charles  E.  Cheever ;  he  came  to  me  for 
ti^eatment  on  the  18th  day  of  August,  a.  d.,  1870.  He  had 
an  open  tumor  on  the  left  side  of  the  neck  below  the  ear;  it 
was  malignant ;  by  malignant,  I  mean  that  it  was  a  cancer.  I 
treated  him  for  about  six  consecutive  weeks,  commencing 
August  18;  I  gave  him  medicines,  and  removed  the  cancer 
by  means  of  outward  applications,  so  that  the  diseased  structure 
was  separated  from  the  healthy  tissue,  and  wholly  removed. 
This  removal  was  effected  in  about  three  weeks ;  I  saw  liim 
every  day  during  that  time.  It  was  of  the  species  known  as 
eucephaloid  cancer;  when  the  diseased  parts  were  removed 
from  the  sound  or  healthy  parts,  it  left  a  healthy  granulating 
surface,  which  soon  healed  up,  leaving  a  natural  surface  and  a. 
healthy  scar  ;  when  he  left  me  he  was  well." 

The  witness  testified  that  a  paper  shown  him,  of  which  tha 
following  is  a  copy,  was  in  the  handwriting  of  Charles  E. 
Cheever,  and  was  delivered  to  him  by  Cheever. 

"  Cint'i,  Jany  1st,  1870. 
"  Dr.  Z.  jET.  Qratigny : 

"  Deab  Sir  : — About  one  year  ago  a  lump  or  swelling  com- 
menced coming  on  the  left  side  of  my  neck.  At  first  I  paid 
no  attention  to  it,  but  as  it  kept  increasing,  I  applied  to  my 
pliysician,  who  gave  me  outward  applications  first  and  after- 
wards operated  on  it,  which  done  no  good.  After  being  under 
his  charge  for  some  time  and  growing  worse  daily,  I  changed 
physicians  and  tried  se^ral,  but  to  no  use.  At  a  consultation 
held  on  my  case  last  summer,  my  complaint  was  pronounced 
cancer,  and  I  was  told  that  I  could  not  be  cured,  and  that  my 
time  here  was  getting  short.  By  accident  hearing  of  you  and 
of  some  remarkable  cures  you  had  made,  I  called  on  you — you 
gave  me  some  encouragement,  and  after  visiting,  myself,  some 
of  your  old  patients,  I  commenced  with  you  on  the  18th  of  last 
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August.  I  am  happy  to  say,  that  in  7  weeks  from  that  date, 
my  neck  was  entirely  healed  up  sound  and  well  (something  my 
f onner  physicians  said  couldn't  be  done),  and  I  am  now  strong, 
hearty,  and  never  felt  better  in  my  life.  From  all  indications, 
I  am  entirely  well,  and  think  it  my  duty  to  you  and  to  all 
others  afflicted,  to  give  you  the  above  plain  statement  of  facts. 
You  are  at  perfect  liberty  to  use  the  above  in  any  manner  you 
see  fit,  and  to  refer  all  afflicted  in  a  similar  manner  to  me. 
My  plaee  of  business  is  228  and  230  Main  street,  and  can  refer 
you  to  most  of  the  principal  business  men  in  this  city. 

"  Charles  E.  Cheever. 
"  Chas.  E.  Cheever, 
No.  228  and  230  Main  St., 
Dec.  31,  '70." 

This  letter  was  offered  in  evidence  by  the  company,  and  on 
the  objection  of  the  plaintiff  below  was  excluded,  the  defend- 
ant excepting. 

The  witness  further  testified,  that  a  letter  handed  him, 
signed  Job  S.  Ilaworth,  dated  Lewis,  Cass  county,  Iowa,  July 
12,  1871,  was  delivered  to  him  by  Charles  E.  Cheever,  and 
that  the  words  in  pencil,  at  the  bottom  of  it,  are  in  his  hand- 
writing ;  the  words  in  pencil  are :  "  Sent  him  one  of  your 
books  and  wrote  him.     Charlie." 

This  letter  was  as  follows  : 

"Lewis,  Cass  Co.,  Iowa,  July  12,  '71. 
*^  Mr,  Cheever : 

"Sir: — I  am  agoing  to  write  you  a  line  Concerning  One 
Doctor  Gratigna  Curing  Cancer  I  see  a  Statement  in  the  Times 
as  having  cured  One  Charles  E  Chever  of  Cancer  &  as  I  am 
supposed  to  have  Cancer  One  my  Nose^I  thought  I  would  try 
&  find  out  the  certainty  of  the  case 

"  I  want  you  to  Answer  &  give  me  the  facts  in  the  case  if 
you  Please  &  Oblige  Yours  Job  S  Haworth 

"  direct  to 

Lewis  Cass  Co 

Iowa  " 
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"  Sent  him  one  of  your  books  &  wrote  him 

"  Charlie 

"  Job.  S.  Hay  worth,  Lewis  Iowa  To  Charley  Cheaver  an- 
swered July  15  1871." 

This  letter  was  also  offered  by  the  defendant  below,  and 
excluded  by  the  court.  The  book  mentioned  in  the  note  at 
the  bottom  of  this  letter, '  contained,  among  other  things,  a 
printed  copy  of  the  letter  of  the  insured  to  the  witness. 

'N.  W,  Harris  was  called,  and  testified  that  he  was  the  secre- 
tary and  general  manager  of  the  defendant  below,  and  had 
been  since  1867 ;  and  that  a  book  shown  him,  containing  eight 
pages,  was  prepared  by  him  and  issued  to  the  agents  of  the 
company. 

The  plaintiff  below  then  offered  the  book  in  evidence,  but 
upon  objection  withdrew  the  offer.  In  the  argument  of  the 
case  to  the  jury,  counsel  for  the  plaintiff  was  pennitted  in 
"  illustration  of  his  argument,  "  and  over  the  exception  of  the 
defendant,  to  read  and  comment  upon  the  matter  contained  in 
said  book.     The  following  is  an  example  of  its  contents. 

"QUALmES   OF   A   GOOD   AGENT. 

"  The  public  generally  forms  its  opinion  of  a  life  insurance 
company  by  its  acquaintance  with  its  agents.  The  good  agent 
appreciates  this  fact ;  and,  also,  that  men  will  judge  of  the 
whole  system  of  life  insurance  by  him.  He  has  high  ideas  of 
his  work.  He  looks  upon  it  as  benefiting  the  party  assured 
by  giving  to  him  quiet  of  mind  ;  by  inducing  habits  of  econ- 
omy, sobriety,  and  forethought ;  by  setting  before  him  an  hon- 
orable motive  to  action  and  enterprise ;  and  by  leading  him  to 
the  discliarge  of  a  sacred  duty.  He  considers  that  his  efforts 
are  helping  to  rid  the  commimity  of  poverty  and  its  frequent 
attendants,  vice  and  crime ;  and  also,  that  he  is  strengthening 
the  sinews  of  social  life  by  every  policy  he  obtains ;  and,  what 
is  more,  that  he  is  befriending  the  poor  and  needy,  wiping  sor- 
row from  eyes  dimmed  with  tears,  and  deserving  the  tribute 
of  gratitnte  awarded  to  one  of  old:  *When  the  ear  heard 
me,  then  it  blessed  me ;  and  when  the  eye  saw  me,  it  gave  wit- 
ness to  me ;  because  I  delivered  the  poor  that  cried,  and  the 
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fatherless,  and  him  that  had  none  to  help  him.  The  blessing 
of  him  tliat  was  ready  to  perish  came  upon  me,  and  I  caused 
the  widow's  heart  to  sing  for  joy.' 

"Agents  should  cultivate  the  acquaintance  of  the  clergy, 
and,  by  every  suitable  means,  endeavor  to  secure  their  influ- 
ence. In  most  cases  a  minister  will  give  a  note  of  introduc- 
tion, or  a  general  letter,  commendatory  of  the  agent  and  the 
•company.  Often,  too,  a  pastor  will  furnish  a  list  of  the  mem- 
bers of  liis  parish  wlio  are  most  likely  to  Insure.  It  is  of  gr^at 
importance  to  effect  an  insurance  upon  the  minister's  life.  If 
you  are  associated  with  Sunday-schools,  churches,  or  any  other 
•organization,  avail  yourself  of  the  acquaintance  it  will  give 
you. 

"  When  a  death  occurs  in  a  community,  especially  if  the 
party  be  assured,  and  where  it  is  of  great  advantage  to  the  sur- 
viving mcmbere  of  a  family,  particulars  may  be  profitably 
obtained,  and  the  circumstances  commented  upon.  Perhaps 
the  relatives  and  fr  ends  may  be  induced  to  insure.  Very  few 
communities  do  not  furnish  examples  where  a  life-policy  upon 
a  dtjceased  parent  would  have  been  a  god-send  to  the  afflicted 
household.  It  is  not  only  proper  to  refer  to  such  cases,  but  an 
agent  is  not  fulfilling  his  duty  if  he  does  not  interpret  and 
apply  such  providences  as  a  warning  against  the  neglect  of  life 
insurance.  Sudden  death  gives  especial  point  to  such  ap- 
peals." 

Whether  Cheever  died  of  a  recurrence  of  the  ailment  which 
Dr.  Gratigny  treated,  or  of  a  new  disease,  was  a  point  of  much 
•conflict  in  the  testimony  given  at  the  trial. 

Matthews^  Ramsey  cfe  Matthews^  for  plaintiff  in  error : 

1.  The  Haworth  letter  and  the  note  by  Cheever  at  the  bot- 
tom thereof,  was  offered  solely  to  show  that  Cheever,  prior  to 
the  application  for  insurance,  knew  that  he  was  diseased,  and 
for  that  purpose  it  was  competent  evidence.  1  Green  1.  §§  98- 
108,  inclusive,  and  authorities  cited ;  Best  on  Ev.  §  495,  and 
-authorities  cited;  Swift  v.  In^.  Co.,  63  N.  Y.  186. 

2.  The  pel-mission  by  the  court  to  counsel  for  plaintiff,  to 
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read  to  the  jury  from  the  company's  book  to  its  agents,  and 
comment  thereon,  was  error.  Koelgea  v.  Ins.  Co,^  4  Big.  266 ; 
8.  c,  57  N.  Y.  638 ;  Legg  v.  Drake,  1  Ohio  St.  246 ;  Co%Ur 
V.  Merest,  3  Brod.  &  Bing.  272 ;  GoUe  v.  CobU,  79  K  C.  589 ; 
^State  V.  Underwood,  77  N.  C.  502 ;  Winter  v.  Bass,  19  Kans. 
556 ;  Wightmam,  v.  Providence,  1  Cliff.  524 ;  Fry  v.  Bennett, 
3  Bosw.  200. 

-E!  /S  Throop,  C.  D,  Robertson  and  /.  M,  Jordam,,  for  de- 
fendant in  error. 

BoTNTON,  J.  As  the  case  will  go  back  for  a  new  trial  we 
Jiave  deemed  it  necessary  to  consider  only  two  assignments  of 
error. 

1.  Did  the  court  err  in  rejecting  the  letter  given  to  Dr. 
Oratigny  by  Charles  E.  Cheever,  and  the  letter  of  Job  S. 
Haworth  with  Cheever's  memoi-andum  thereon?  Although 
the  letter  of  Cheever  bears  tlie  date  of  January  1,  1870,  it  evi- 
-dently  was  written  January  1,  1871,  as  Cheever's  address  at 
the  foot  of  the  letter  bears  the  date  of  December  31, 1870,  and 
the  case  shows  that  Dr.  Gratigny  was  not  consulted  prior  to 
August  of  that  year.  There  is  no  doubt  that  the  letter  and 
memorandum,  if  admissible,  tended  to  prove  that  Cheever  had 
had  "  sickness  and  disease  "  during  the  seven  years  prior  to  July 
51,  1871,  the  date  at  which  the  insurance  was  effected,  and  for 
which  he  had  received  medical  treatment  from  several  physi- 
-cians.  But  the  testimony,  we  think,  was  incompetent.  Tlie 
insurance  was,  in  terms,  effected  for  the  sole  benefit  of  the 
plaintiff  below.  The  testimony  rejected  consisted  of  declara- 
tions of  Charles  E.  Cheever,  made,  it  is  true,  prior  to  the  time 
the  insurance  was  effected,  but  not  under  circumstances  at  all 
affecting  the  rights  subsequently  acquired,  under  the  policy, 
by  the  plaintiff  below.  When  the  letter  was  written,  or  the 
memorandum  made,  Cheever  could  not  have  been  acting  as  her 
agent.  They  were  not  the  declarations  of  a  sick  person  in  rela- 
tion to  his  present  condition,  as  they  related  to  a  state  of  facts 
already  past.  Fraternal  Mutual  Ins.  Co.  v.  Apple^ale,  7  Ohio 
St.  297.    They  were  not  a  part  of  the  res  gestm  of  any  act  or 
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fact,  then  transpiring,  which  they  tended  to  characterize  or  ex- 
plain.   Swift  V.  Massachusetts  M.  Z.  Ins.  Co.y  63  N.  Y.  186* 
They  neither  accompanied  nor  were  explanatory  of  an  act  per- 
formed by  Cheever.     Hence,  as  respects  the  rights  of  the  wife, 
they  were  the  declarations  of  a  stranger.     There  is  no  douUt 
that  where  evidence  of  an  act  done  by  a  party  is  admissible^ 
his  declarations  made  at  the  time,  explanatory  of  the  act  and 
tending  to  elucidate  it,  are  also  admissible  as  a  part  of  the  res 
gestm.     But  it  is  only  where  some  act  is  itself  relevant  and 
material,  and  to  which  the  declarations  relate,  and  which  they 
tend  to  explain,  that  they  become  competent.    MorriU  v. 
Foster^  32  N.  H.  358.     The  effect  of  the  declarations  offered 
was,   that  Cheever,  fonnerly,  and  about  a  year  before,  had 
been  sick  of  cancer,  and  was  cured  by  Dr.  Gratigny.     This 
was  but  a  naked  declaration  concerning  a  past  transaction  or 
fact,  and  wholly  unavailing  to  bind  or  affect  any  one  except  the 
declarant  himself.     Granting  this,  counsel  for  the  plaintiff  in 
error  contend  that  such  declarations  were  admissible  to  prove 
that  at  the  time  the  application  was  made,  Cheever  knew  that 
the  representations  were  false,  and  therefore  fraudulent.     But 
it  is  quite  immaterial  whether  he  was  or  was  not  aware  that 
tlie  representations    were   false.     The  parties  to   the  policy 
stipulated,  that  if  the   representations,  or  any  of  them,  were 
untrue,  the  policy  should  be  void,  and  the  court  gave  to  the 
company,  in  its  instruction  to  the  jury,  the  full  benefit  of  this 
stipulation.     JEtna  Life  Ins,- Co,  w,  Fram^^  91  U.  S.  510. 
Knowledge  of  the  falsity   of  the  representations  being  an 
immaterial  fact,  there  was  no  error  in  rejecting  the  testimony 
offered  to  show  it. 

But  we  are  of  the  opinion  that  the  permission  to  counsel  for 
the  plaintiff  below,  against  the  objection  of  the  defendant,  to 
read  to  the  jury  and  comment  thereon,  the  pamphlet  prepared 
by  the  secretary  of  the  company  for  use  by  its  agents,  was  an 
abuse  of  discretion  preventing  a  fair  trial.  It  had  been  offered 
in  evidence,  and,  upon  objection,  withdrawn.  It  was  per- 
mitted to  be  read  by  counsel  to  ''  illustrate  his  argument."  It 
will  be  noticed  that  it  was  not  even  prepared  by  the  company 
which  issued  the  policy  on  the  application  alleged  to  contain 
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the  false  answere  to  the  questions  relating  to  the  prior  sickness 
of  the  subject  insured.  It,  therefore,  could  have  had  no  in- 
fluence ui>on  the  conduct  of  the  agents  of  the  company  to 
which  the  application  was  made. 

In  Legg  v.  Drahe^  1  Ohio  St.  287,  it  was  held,  that 
counsel  had  the  right  by  way  of  ai-gunient  or  illustration  to 
read  a  pertinent  quotation  or  extract  from  a  work  on  science  or 
art,  as  well  as  from  a  classical,  historical,  or  other  publication, 
because,  as  was  there  stated,  it  would  make  no  difference 
whether  repeated  by  counsel  from  recollection,  or  read  from  a 
book ;  but  that  it  would  be  an  abuse  of  privilege  to  make  the 
right  tlms  to  do,  the  pretense  of  getting  improper  matter  before 
the  jury. 

To  the  rule  there  stated  we  fully  adherp.  The  matter  read 
or  stated  should  be  pertinent  to  the  subject  of  inquiry,  and 
so  far  calculated  to  elucidate  it,  as  to  aid  the  jury  in  a  bet- 
ter understanding  of  the  evidence  produced  at  the  trial.  The 
matter  read  to  tlie  jury  and  commented  on  in  tlie  case  before 
us  was  not  of  this  chai-acter.  The  question  in  issue  related 
wholly  to  the  truth  or  falsity  of  the  statements  of  the  subject 
insured,  contained  in  the  application  rjjspecting  his  previous 
condition  of  liealth.  The  matter  contained  in  the  pamphlet 
had  no  possible  bearing  upon  that  subject.  It  was  filled  with 
directions  and  suggestions,  well  calculated  to  excite  prejudice 
against  a  company  resorting  to  such  methods  to  secure  ad- 
ditions to  its  policy-holders,  an(^  to  draw  the  minds  of  the  jury 
away  from  the  matter  in  dispute,  and  subject  them  to  in- 
fluences entirely  foreign  to  the  case.  It  contained  not  a  word, 
tending  to  show  whether  Cheever  had  been  sick  or  diseased 
during  the  seven  yeare  prior  to  the  application  for  insurance, 
which  was  the  sole  question  under  investigation. 

In  the  selection  of  jurors  cai*e  is  not  only  taken  to  obtain 
persons  entirely  impartial,  and  free  from  any  bias  resulting  from 
previously-formed  opinions,  but  the  law  carefully  guards  them, 
during  the  progress  of  the  trial,  from  the  approach  of  the  least 
improper  influences  which  are  calculated  to  affect  their  judg- 
ment. They  are  sworn  in  all  cases  to  try  the  issue  joined,  and 
to  render  a  tnie  verdict,  according  to  the  law  and  the  evidence 
VOL.  XXXVI. — 14 
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given  in  the  case.  Tiie  law  has  established  well-defined  rules 
determining  the  admissibility  of  evidence,  one  of  which  is 
that  the  evidence  offered  must  correspond  with  the  allegations, 
and  be  confined  to  the  point  in  issue.  All  hearsa}'  evidence  is 
excluded.  The  jury  must  receive  the  evidence  from  witnesses 
under  oath ;  it  being  the  right  of  the  party  prosecuting  or  de- 
fending, to  have  the  trial  conducted  according  to  the  established 
usage  of  the  common  law.  If  a  juror  possesses  personal  knowl- 
edge of  a  fact  pertinent  to  tlie  issue,  he  must  be  sworn  as  a 
witness,  before  any  benefit  can  be  derived  to  either  pUrty  by 
the  knowledge  thus  possessed.  These  are  some  of  the  safe- 
guards the  "law  throws  around  the  riglits  of  parties  litigant, 
while  undergoing  judicial  inquiry  ;  and  it  is  easy  to  see  that 
they  would  be  of  little  avail,  if,  during  the  progress  of  the  trial, 
and  with  the  sanction  of  the  court,  their  effect  could  be  de- 
stroyed or  evaded  by  the  latitude  of  speech  or  comment  which 
the  law  accords  to  counsel.*  Facts,  of  which  no  proof  is  offered 
and  no  presumption  arises,  are  legally  outside  of  the  case,  and 
cannot  be  brought  before  the  jury  under  any  pretense  what- 
ever. This  is  held  by  numerous  cases  besides  those  cited  in 
argument.  Tucker  v.  Ilenniker^  41  N.  II.  317;  liolfe  v. 
Rw.nf(yrd,  66  Me.  564;  Berry  v.  The  Stak\  10  Geo.  511  ; 
Dkkeraon  v.  Burke^  25  Geo.  225 ;  Koelges  v.  Ouardiom  Life 
Ins.  Co.,  57  N.  Y.  638. 

In  Bain  v.  Wilsoriy  10  Ohio  St.  14,  it  was  held  to  be  error 
for  the  court  to  base  a  charge^  to  the  jury  on  a  state  of  facts 
purely  conjectural,  and  as  to  which  it  aflirmatively  appears,  no 
evidence  was  given  at  the  trial.  In  the  course  of  the  opinion, 
it  was  said  that  ''  the  judge  must  confine  himself  in  his  remarks 
to  the  law  and  evidence  in  the  case.  So  far  from  being  under 
any  obligation  to  call  the  attention  of  the  jury  to  a  conjectural 
state  of  facts,  it  would  be  highly  improper  for  him  to  do  so." 
See  also,  Walker  v.  Stetson,  14  Ohio  St.  90.  The  reason  of 
this  rule  is  very  obvious,  and  is  thus  stated  :  "  Jurors  are  con- 
stantly inclined  to  look  to  the  opinion  of  the  judge  for  instruc- 
tion as  to  what  is,  and  what  is  not  evidence ;  when  he  tells 
them  to  determine  a  given  problem  from  the  evidence  before 
them,  they  can  hardly  do  otherwise  than  infer  that,  in   hiB 
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judgment,  there  is  evidence  upon  which  their  verdict,  when 
given,  may  rest."     Ibid. 

It  is  but  another  application  of  the  same  process  of  reason- 
ing, to  say,  tliat  when  the  court  below  permitted  counsel  for 
the  plaintiff  to  read  and  comment  upon  the  pamphlet  of  instruc- 
tions to  agents,  issued  by  the  defendant,  that  the  jury  might  justly 
infer  that  the  court  was  of  the  opinion  that  the  matter  thus  read 
and  commented  on,  might  properly  affect  their  verdict.  Tlie  tes- 
timony given  respecting  the  disease  of  which  Cheever  died,  was ' 
more  or  less  conflicting.  Some  of  the  medical  witnesses  were 
of  the  opinion  that  he  died  of  a  recurrence  of  the  .alleged  can- 
cerous ailment'  treated  by  Dr.  Gratigny,  while  others  were  of 
the  opinion  that  death  was  caused  from  a  distinct  and  inde- 
pendent disease,  originating  after  the  ^policy  took  effect,  and 
that  the  sore  or  tumor  upon  the  neck  did  not  amount  to  sick- 
ness or  disease,  as  those  terms  are  commonly  understood.  In 
view  of  this  conflict  in  the  testimony,  we  do  not  see  how  the 
reading  of  the  pamphlet  to  the  jury  could  be  otherwise  than 
prejudicial  to  the  defendant  to  the  extent  of  preventing  a  fair 
trial. 

Judgment  reversed^  cmd  a  new  t/rioL  ordered. 


"The  State  of  Ohio  ex  rel.,  etc.,  t).  John  F.  OaLBVBB,  Auditob 

OF  State. 

Mandamus. 

A,  Tf.  Waters^  for  the  relator. 

George  K,  Nash^  attorney-general,  for  respondent. 

By  the  Court.  The  appropriation  of  $10,000  for  Long- 
view  Asylum,  contained  in  the  act  of  April  15,  1880  (77  Ohio 
L.  249),  is  valid.  Chapter  10  of  the  revised  statutes,  sections 
722  to  751  inclusive,  in  relation  to  Longview  Asylum,  does  not 
•constitute   a  contract   between   the  state   and  the  county  of 
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Hamilton.  Neither  of  these  statutes  is  within  the  provisions' 
of  section  29,  article  2,  of  the  constitution,  which  require  the 
vote  of  two-thirds  of  the  members  elected  to  eacli  branch  of 
the  general  assembly.  The  payment  of  a  "  claim  "  against  the 
state  was  not  the  subject-matter  of  this  legislation.  The  sole 
object  was  the  making  of  a  provision  for  the  support  of  a 
public  institution  which  the  constitution  enjoins  upon  the 
general  assembly.     Con.,  art.  7,  §  1. 

Peremptory  vyrit  (Mowed. 


Taylor  v.  The  State. 


Eeror  to  the  Court  of  Common  Pleas  of  Muskingum 
County. 

Stephen  A.  Guthrie^  for  plaintiff  in  error. 
George  K,  Nash^  attorney-general,  for  the  state. 

By  the  Court.  Section  5176  of  the  revised  statutes  makes 
it  a  ground  of  principal  challenge  that  a  person  called  as  a 
talesman  has  ali*eady  served  as  a  talesman,  in  the  trial  of  any 
cause  in  any  court  of  record  within  the  preceding  twelve 
months.  By  a  subsequent  act,  passed  March  29,  1880,  to 
amend  sections  6,  12  and  14  of  an  act  passed  May  7,  1877  (74 
Ohio  L.  218),  the  ground  of  challenge  above  named  is  omitted. 
The  act  so  amended  was  not  included  in  the  revised  statutes, 
nor  does  it  appear  to  have  been  repealed  by  the  revision. 
Hdd^  that  section  5176,  above  named,  was  not  affected  by  the 
act  of  March  29, 1880. 

Judgment  reversed  a/iid  cause  remcmdedfor  a  new  trial. 
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Pike  et  al.  v,  Robert  Cummings. 

1.  When  an  assessment  for  a  street  improvement  is  payable  in  annual  in- 
stallments, some  of  which  have  been  paid  and  others  remain  unpaid, 
and  it  appears  that  those  paid  were  in  excess  of  the  rate  limited  by 
law,  such  excess  should  be  deducted  from  subsequent  installments, 
not  ratably  but  in  the  order  in  which  they  mature. 

^.  When  such  subsequent  installments  remain  unpaid,  the  same  still  being 
excessive,  no  penalty  for  non-payment  attaches. 

Error  to  the  District  Courc  of  Lucas  County. 

In  1871,  the  city  ot  Toledo  passed  an  ordinance  for  the  im- 
provement of  a  certain  street,  the  cost  an<l  expense  whereof 
(less  tlie  cost  of  street  crossings),  were  to  be  assessed  upon 
abutting  property,  payable  in  ten  annual  installments.  The 
estimated  cost,  as  reported  by  the  city  civil  engineer,  was 
$69,707.26.  The  work  was  completed  in  1873,  when  the 
actual  assessable  cost  was  ascertained  to  be  $51,274.67.  Of  the 
estimated  cost  the  sum  of  $94:3.13  would  have  been  assessable 
upon  lot  number  46,  belonging  to  Louis  H.  Pike,  plaintiff  in 
error ;  but  of  the  actual  cost,  the  sum  of  $794.86  was  the  full 
proportion  assessable  upon  said  lot.  On  the  basis  of  the  esti- 
mated cost,  the  annual  installment  on  lot  46  would  have  been 
$94.31,  while,  upon  the  basis  of  actual  cost,  the  annual  install- 
ment (less  interest)  would  have  been  $79.48.  In  1871  and 
1872,  respectively,  assessments  wei-e  certified  to  the  auditor, 
and  placed  upon  the  duplicate  for  collection,  by  the  trea^surer 
of  the  county,  upon  the  basis  of  the  estimated  cost.  The  actual 
cost  not  having  been  ascertained  at  that  time  these  installments 
were  duly  paid. 

In  1873,  the  third  installment,  upon  the  same  bajsis,  was 
-certified,  which,  including  interest,  amounted  to  $162.44. 
This  assessment,  however,  being  in  excess  of  ten  per  cent,  of 
the  value  of  the  property  (the  maximum  allowed  by  statute  for 
any  single  year),  was  reduced  to  $142.  This  sum  remaining 
unpaid,  the  penalty  for  non-payment  was  attached,  whereupon 
the  plaintiff,  still  claiming  the  amount  to  be  excessive,  and  hav- 
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ing  tendered  the  amount  admitted  to  be  due  to  the  treasurer^ 
brought  the  original  action  in  the  court  of  common  pleas,  to 
enjoin  the  collection  of  the  excess  and  also  of  the  penalty. 

In  the  court  of  common  pleas  a  decree  was  rendered  for  the 
plaintiff,  from  whVJi  defendant  appealed  to  the  district  court, 
where,  upon  final  hearing,  tlie  petition  was  dismissed. 

Pike  (&  Uall^  for  plaintiffs  in  error. 
Frank  II.  Hurd^  for  defendant  in  error. 

By  the  Court.  In  no  event  can  the  property  of  the  plaint- 
iff be  assessed  for  more  than  its  i^atable  share  of  the  actual  cost 
and  expense  of  the  improvement ;  and  not  even  the  full  amount 
of  such  proportion,  if  that  exceeds  the  limits  of  twenty-five 
per  centum  of  its  value,  as  fixed  by  section  543  of  the  municipal 
code. 

The  rule  in  such  cases  may  be  thus  stated :  where  annual 
assessments  are  made  upon  the  estimated  cost  and  expense  of 
an  improvement,  and  some  of  the  installments  have  been  paid,, 
and  others  remain  unpaid,  and  it  turns  out,  when  the  actual 
assessable  cost  is  ascertained,  that  the  amount  paid  on  install- 
ments based  upon  the  estimated  cost  was  in  excess  of  the  rate 
required  by  the  actual  cost,  such  excess  should  be  allowed  and 
credited  on  subsequent  installments,  not  ratably,  but  in  the 
order  in  which  subsequent  installments  may  mature. 

And  when  installments  already  paid  are  shown  to  be  in 
excess  of  the  rate  limited  by  section  543  of  the  municipal  code 
as  amended,  such  excess  should,  in  like  manner,  be  deducted 
•from  subsequent  installments.  And  for  the  non-payment  of 
installments  which  are  excessive,,  no  penalty  can  be  attached. 
Judgment  reversed<^  and  cau%e  remanded. 
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Shafer  V,  Hockheimer  &  Son. 

1.  "Where  it  appears  that  a  justice  of  the  peace  has  taken  and  approved 

bail  for  stay  of  execution,  on  a  judgment  on  his  docket,  by  which  ex- 
ecution was  stayed  for  the  time  provided  by  the  statute,  it  will  be  pre- 
sumed, on  proceedings  in  error  by  the  judgment  debtor,  to  reverse 
said  judgment,  that  the  judgment  was  stayed  at  his  instance. 

2.  In  such  a  proceeding,  the  judgment  debtor  cannot  allege,  as  error,  want 

of  jurisdiction  of  the  court  below  over  his  person,  his  causing  an 
undertaking  for  stay  of  execution,  being  a  waiver  of  any  defect  in  the 
service  of  the  summons  in  the  action.  RusseU  v.  GUes,  31  Ohio  St. 
298,  distinguished. 

Error  to  the  District  Court  of  Butler  County. 

From  an  agreed  statement  of  facts  it  appears,  that  on  Sep- 
tember 1,  1875,  the  plaintiff  in  error  brought  suit  against  the 
defendants  in  error,  before  a  justice  of  the  peace,  on  a  promis- 
sory note  and  an  accx)unt.  The  note  of  the  defendants  was  in 
the  usual  form,  "  We  promise  to  pay,  &c." 

Summons  'vas  issued,  returnable  September  6,  and  returned 
indorsed  :  "  Received  this  writ  September  1st,  1875.  I  served 
this  writ  on  the  within-named  defendants,  A.  Hockheimer  & 
Son,  by  delivering  to  them,  in  person,  a  true  and  certified  copy 
of  this  summons." 

On  the  trial  day  plaintiflf  appeared,  but  defendants  made 
default,  and  after  waiting  one  hour  the  justice,  on  demand  of 
the  plaintiflf,  heard  the  evidence  and  rendered  judgment  in  his 
favor  for  $84.92. 

September  14,  1875,  an  undertaking  for  a  stay  of  execution 
was  taken  and  approved  by  the  justice,  signed  by  two  sureties, 
who  undertook  to  plaintiff,  that  in  default  of  payment  by  de- 
fendants, they  would  pay  the  judgment  and  costs. 

On  June  9,  1876,  stay  of  execution  having  expired,  the 
plaintiflf  issued  execution  to  collect  his  judgment. 

The  defendants  thereupon  commenced  proceedings  in  error 
in  the  common  pleas,  to  reverse  the  judgment  of  the  justice, 
on  the  ground  that  the  defendants  had  not  been  legally  served. 

The  common  pleas  having  affirmed  the  judgment,  the  case 
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was  taken  to  tlie  district  court  on  error,  where  the  judgment  of 
the  common  pleas,  and  justice  were  reversed,  and  the  cause 
was  remanded  to  the  common  pleas. 

To  reverse  this  judgment  of  the  district  court  is  the  object 
of  tlie  present  action. 

Warwick  <&  Warwick^  for  plaintiff  in  error : 

1.  A.  Hochheimer  &  Son  were  served  personally.  They 
were  therefore  bound  to  appear  and  seek  their  remedy  by  mo- 
tion to  quash  the  summons,  or  stay  away  and  suffer  judgment 
by  default.  They  choose  the  latter, .  and  are  estopped  to  al- 
lege error. 

2.  The  justice  had  jurisdiction  of  the  6u])ject-matter,  and 
the  parties  had  actual  notice.  The  alleged  defect  of  ser- 
vice was  a  defect  in  manner  and  not  in  substance^  and 
the  justice  therefore  acquired  complete  jurisdiction  of  the 
person. 

The  record  of  the  justice  recites  in  so  many  words  "  that 
A.  Hochheimer  &  Son  had  been  duly  and  legally  served  with 
summons  according  to  law."  Defendants  are  therefore 
estopped  by  the  record.  The  statute,  section  1138  (§  5)  is  ad- 
ditional merely.'    18  Barb.  574. 

3.  The  entering  of  the  undertaking  for  stay  of  execution  is 
a  waiver  of  all  errors  previous  to  judgment,  and  an  appearance 
in  the  case,  and  an  admission  that  the  judgment  was  legally 
rendered.  Fee  v.  Big  Sand  Iron'  Go,,  13  Ohio  St.  663  ; 
Ecans  v.  [Us,  7  Ohio  St.  233;  Marsd^en  v.  Soper,  11  Ohio  St. 
503 ;  Maholm  v.  Marsfwll,  29  Ohio  St.  611 ;  Haskins  v.  Alcott, 
13  Ohio  St.  210 ;  Whitman  v.  Keith,  18  Ohio  St.  134.  In 
13  Ohio  St.  563,  above  cited,  the  defendants  merely  entered  on 
the  record  a  notice  of  appeal  and  the  court  held  that  he  could 
not  afterward  be  allowed  to  deny  the  jurisdiction  of  the  court ; 
2i  fortiori,  the  defendants  in  this  case  having  been  served  per- 
sonally and  having  caused  stay  of  execution  to  be  entered, 
thus  suspending  all  proceedings  for  eight  months,  have 
waived  their  right  to  deny  a  legal  service  of  summons,  or 
jurisdiction. 

4.  By  entering  a  stay-bond  the  defendants  admitted   the 
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jurisdiction,  the  legality  of  the  servicje  of  summons,  regu- 
larity in  obtaining  the  judgment,  and  the  justness  of  the 
clainis. 

Thomas  Millikin  and   H.   L.   Morey^   for   defendant    in 
-error. 


JoHxsoN,  J.  On  behalf  of  defendants  it  is  assumed  that  "A. 
Hochheimer  &  Son  "  is  a  company  or  firm,  not  incorporated  as 
such,  formed  for  the  purpose  of  carrying  on  trade  or  business,  or 
holding  property  within  the  state  of  01iio,-within  the  purview  of 
the  act  of  Februaiy  27, 184G  (2  S.  &  C.  1138),  upon  which  ser- 
vice can  only  be  made  by  copy  left  at  the  usual  place  of  doing 
business  of  such  company  or  tirm,  within  the  county  where  the 
suit  is  brought. 

Hence  it  is  claimed  that  the  service  in  this  case,  by  deliver- 
ing to  defendants  in  pei-son  a  true  and  certified  copy,  was 
not  a  compliance  with  the  second  section  of  that  statute,  and 
therefore  the  judgment  was  void. 

On  the  other  hand  it  is  claimed:  1st.  That  defendants 
were  served  j^e/'sonaUj/^  and  therefore  had  actual  notice  of  the 
pendency  of  the  Action  and  were  bound  to  appear :  2cl.  That 
the  entering  of  bail  for  stay  of  execution  was  an  appear- 
ance in  the  case,  and  a  waiver  of  any  defect  in  the  service  of 
summons. 

The  name,  "  A.  Hochheimer  &  Son,"  together  with  the 
phiral  form  of  the  promise  in  the  note,  and  in  the  return  of 
the  officei*,  as  to  service  on  "  defendants,"  suggests  am  associa- 
tion of  two  or  more  pei*sons  under  that  name  or  style,  but 
there  is  nothing  that  will  warrant  the  assumption  which  forms 
the  basis  of  the  argument  made  by  defendants,  that  the 
persons  so  associated  are  an  unincoqDorated  company  or  part- 
nerghip,  formed  for  the  purpose  of  canying  on  trade  or  busi- 
ness, or  holding  pix)perty  in  Ohio,  which  brings  the  case 
witliin  the  purview  of  section  1  of  the  act  of  1846.  For 
aught  that  appears  of  record,  or  in  the  agreed  facts,  it  may 
have  been   a  partnership  of  another  state,  or  a  foreign  or 
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domestic  corpomtion  doing  business  under  that  name.  Names- 
are  arbitrary.     Sloeiim  v.  Lordy  17  Ohio,  607. 

In  Ilaskim  v.  Alcott,  13  Ohio  St.  210,  it  was  held  that 
tliis  act  of  184:6  was  applicable  only  to  unincorporated  com- 
panies, formed  for  and  doing  business,  or  holding  property  in 
this  state,  and  that  the  omission  of  a  plaintiff  suing  in  the  firm 
name,  to  bring  itself  within  the  purview  of  that  statute,  can  be 
taken  advantage  of  by  demurrer,  under  the  second  subdivision 
of  section  87  of  tlie  code. 

It  was  also  lield,  that  when  a  plaintiff  firm  obtained  a  judg- 
ment against  a  defendant  firm,  without  proper  averments  that 
the  former  was  an  unincorporated  Ohio  company,  within  the 
terms  of  that  act,  and  afterwards  brought  suit  in  the  finn 
name  without  such  averments,  under  section  4  of  the  act,  to 
cliarge  the  individual  members  of  the  defendant  firm  with  the 
judgment,  it  was  too  late  to  raise  the  objection,  and  that  the 
court  will  presume  tliat  the  original  judgment  was  properly 
rendered. 

If,  therefore,  there  has  been  a  proper  service  in  this  case,  or 
a  waiver  of  such  service,  the  principles  of  the  case  just  cited 
lead  us  to  the  conclusion  that,  after  judgment,  and  upon  error,, 
we  must  presume  that  the  judgment  before  •  the  justice  was 
properly  rendered.  And  this  ife  true  if  we  assume  that  the 
defendants  were  an  unincorporated  Ohio  company  or  firm. 

If  defendants  were,  in  fact,  an  Ohio  company  or  firm,  then,, 
as  it  was  sued  in  the  firm  name,  service  must  be  made  on  it  by 
copy,  at  the  usual  place  of  business  within  the  county,  and 
pereonal  service  on  the  partners  would  not  be  a  good  service 
under  tins  statute.  But  whetlier,  in  case  of  an  actual  service 
on  all  the  partners,  followed  by  a  judgment  against  the  firm 
as  such,  the  judgment  would  be  reversed  on  error,  we  need  not 
inquire,  as  the  view  we  take  of  tliis  case  leads  us  to  the  con- 
clusion that  whatever  defect  there  was  in  the  service,  was 
cured  by  giving  the  undertaking  for  a  stay  of  execution. 

The  record  shows  that  "A.  Ilochheimer  &  Son"  were  served 
"  by  delivering  to  them  in  person,  a  true  and  certified  copy,'^ 
&c. 

It  further  appears,  that  within  the  time  given  by  the  statute^ 
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the  justice  accepted  and  approved  an  undertaking  for  stay^ 
signed  by  two  persons  as  sureties  for  defendants. 

The  statute  (1  S.  &  C.  797,  §  156)  gave  to  defendants  a 
right  to  stay  this  judgment  by  giving  this  undertaking. 

The  justice  liad  no  right  to  take  and  approve  this  undertak- 
ing, except  at  the  instance  of  defendants,  and  we  cannot 
assume  that  it  was  done  without  their  procurement,  especially 
after  they  had  enjoyed  all  the  benefits  of  the  stay,  and  were 
only  moved  to  action  by  an  execution  issued  after  the  stay  had 
expired.  On  the  contrary,  we  must  presume  that  the  justice 
only  did  his  duty,  and  that  this  undertaking  for  stay  was  taken 
and  approved  by  the  justice,  at  the  instance  and  request  of 
defendants. 

Whether  we  regard  this  as  a  case  of  a  defective  service  with 
or  without  actual  notice,  or  as  a  case  of  total  want  of  service 
required  by  statute,  we  think  this  appearance  in  the  case 
cures  such  defect  or  want  of  service,  and  gives  the  court 
jurisdiction  of  the  person. 

J^ee  V.  JBig  Safid  Iron  Oo.^  13  Ohio  St.  563,  was  the  case  of 
a  defective  service  of  summons  on  a  corporation.  After 
judgment  by  default  the  defendant  appeared  and  entered 
notice  of  appeal  upon  the  record,  but  no  appeal  was  perfected. 
Afterwards  defendant  prosecuted  error  to  revei-se  the  judgment 
for  want  of  'proper  service.  It  was  held,  that  after  giving 
notice  of  appeal,  defendant  could  not,  on  error,  allege  want  of 
jurisdiction  of  the  court  rendering  the  judgment  over  his 
person. 

So,  where,  after  judgment,  the  defendant  files  a  motion  to 
vacate  the  judgment  for  want  of  jurisdiction  over  his  person, 
and  tlien  consents  to  the  dismissal  of  such  motion,  he  will  not 
be  allowed,  on  error,  to  allege  a  want  of  jurisdiction  over  his 
person.     Marsden  v.  Soper^  11  Ohio  St.  503. 

Neither  should  these  defendants,  after  causing  an  under- 
taking for  stay  of  execution  on  this  judgment  to  be  entered,, 
as  we  must  presume  they  did,  assign,  as  error,  a  want  of  juris- 
diction over  them. 

By  giving  this  undertaking,  they  obtained  an  extension  of 
time  in  which  to  pay  the  judgment. 
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Its  condition  is,  that  defendants  will  pay,  and  in  <iefault  of 
sucli  payment  the  sureties  will  pay,  when  the  stay  expires. 

We  conclude  therefore,  tliat  after  giving  this  undertaking, 
the  defendants  cannot  on  eiTor  allege  a  want  of  jurisdiction 
over  them. 

We  are  referred  to  liussell  v.  Giles^  31  Ohio  St.  293,  where 
it  is  held  that  the  giving  of  bail  for  stay  of  execution  does 
not  operate  as  a  release  of  errore  in  the  judgment,  nor  as  a 
waiver  of  the  right  to  prosecute  proceedings  in  error  for  its 
revereal. 

That  was  a  case  wliere  tlie  error  complained  of  was  not  to 
the  jurisdiction  of  the  person,  but  that  the  court  erred  in  in- 
cluding in  the  judgment  the  costs  made  by  the  adversary  party. 
It  was  an  error  aifecting  the  amount  of  judgment  against 
defendant,  which  was  unauthorized  by  law ;  and  it  was  held 
that  giving  an  undertaking  for  stay  of  execution,  by  defendant, 
did  not  waive  his  right  to  prosecute  proceedings  in  error  and 
have  this  judgment  reversed.  It  was  accordingly  reversed  on 
the  ground  that  the  judgment  for  defendant's  costs  was  not 
warranted  by  statute. 

To  extend  the  general  language  of  that  case,  beyond  the 
<jla8S  of  errors  to  which  it  belongs,  and  to  apply  it  to  the  case 
at  bar,  would  make  it  conflict  with  the  well-considered  cases  of 
Fee  V.  Big  Sand  Iron  Co.  and  Maraden  v.  Soper^  supra^  as 
well  as  others.  A  clear  distinction  exists  between  errors 
arising  from  want  of  jurisdiction  of  the  person,  and  what 
amounts  to  a  waiver  of  service  of  summons  by  act  of  the 
party  when  the  court  has  jurisdiction  over  the  subject-matter, 
and  errors  growing  out  of  want  of  power  in  the  court  over  the 
subject-matter. 

In  the  former  class  of  cases,  the  party  may,  by  his  own  act, 
give  the  court  jurisdiction  over  his  person,  while  in  the  latter 
he  cannot  by  his  appearance  as  an  advei-sary  party  clothe  the 
court  with  power  over  the  subject-matter,  or  errors  of  law  over 
the  same. 

Thus  distinguished  and  limited,  the  case  of  liussell  v.  GUes 
is  in  harmony  with  reason  and  authority. 
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The  judgment  of  the  district  court  is  reversed  >and  that  of 
the  common  pleas  affirmed. 


The   Lake  Shoke   &  Michigan  Southern  Railway  Co.  v. 
Peter  Lavalley. 

1.  In  an  action  brought  by  an  employee  of  a  railroad  company  against  it, 

to  recover  for  injury  sustained  while  in  the  discharge  of  his  duty,  the 
negligence  charged  was  the  moving  of  a  car  under  which  the  plaintiff 
was  working,  without  notice  or  warning.  The  proof  showed  that  the 
negligence  in  not  giving  notice  or  warning  of  the  moving  of  the  car 
was  attributable  to  the  foreman  under  whose  control  the  plaintiff  was 
working  and  not  to  those  engaged  in  moving  the  car. 
Held,  that  the  case  was  not  one  of  a  failure  of  proof  under  section  133  of 
the  Code,  but,  at  most,  of  variance  under  sections  131  and  132. 

2.  It  is  the  duty  of  a  railroad  company  to  make  such  regulations  or  provis- 

ion for  the  safety  of  its  employees  as  will  afford  them  reasonable  pro- 
tection against  the  dangers  incident  to  the  performance  of  their  re- 
spective duties. 
8.  A  foreman  was  put  in  charge  of  a  set  of  hands,  whose  business  it  was 
to  repair  freight  cars  while  standing  on  the  track,  in  the  yard  of  the 
company  in  which  trains  were  accustomed  to  be  made  up;  it  was  also 
the  duty  of  the  foreman  to  participate  with  the  hands  in  doing  the 
work.  While  the  foreman  and  a  hand  were  engaged  in  repairing  a 
car,  and  the  latter  was  at  work  under  the  car  by  the  order  of  the  fore- 
man, he  was  injured  by  the  striking  of  the  car  on  which  he  was  work- 
ing by  another  car  moving  on  the  same  track.    Held : 

1.  That  the  hand  was  the  subordinate  of  the  foreman,  in  respect  to  the 

work  in-  which  he  was  engaged  at  the  time  he  was  injured. 

2.  That  it  was  the  duty  of  the  foreman,  in  putting  the  hand  to  work  under 

the  car,  to  use  reasonable  care  to  protect  him,  while  thus  engaged, 
from  the  danger  arising  from  the  switching  of  cars  and  the  making  up 
of  trains  on  the  same  track  ;  and  for  an  injury  resulting  from  the  want 
of  such  care,  the  company  is  liable. 

Error  to  the  District  Court  of  Lucas  County. 

The  cause  of  action  against  the  defendant  below,  as  alleged 
by  the  plaintiff  below  in  his  petition,  is  in  substance  this  : — 
That  the  plaintiff,  an  employee  of  the  defendant,  in  the  per- 
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forinaiice  of  his  dutj  and  in  pursuance  of  the  oi'der  of  his 
fiuperioiTS  in  such  service,  was  under  a  ear  making  certain  re- 
pairs ;  that  it  was  the  duty  of  defendant,  by  its  agents,  to  pre- 
vent a  starting  or  moving  of  said  car  and  otherwise  to  pro- 
tect plaintiff  from  danger  while  so  working  under  said  car ; 
and  tliat  defendant  negligently  and  wrongfully,  by  its  agents 
and  servants,  without  any  notice  or  warning  to  plaintiff,  put 
and  continued  said  car  in  motion,  whereby  plaintiff  received 
the  injuries  complained  of. 

The  answer  in  substance  denies  each  of  these  allegations. 

The  facts  of  the  case,  as  shown  by  the  testimony  set  out  in 
the  bill  of  exceptions,  are,  in  substance,  as  follows : 

Lavalley  had  been  employed  for  nearly  three  yeara  as  a 
repairer,  on  the  track,  of  crippled  freight  cai-s,  at  the  stock 
yards  of  the  Lake  Shore  &  Michigan  Southern  Railway  Com- 
pany, on  the  east  side  of  the  Maumee  river,  and  about  three 
weeks  before  he  was  hui-t  was  transferred  to  the  freight  yards 
at  the  Air  Line  Junction,  on  the  west  side  of  the  river,  to  do 
the  same  kind  of  work  there.  This  work  consisted  of  an  ex- 
amination of  all  freight  cars  on  their  amval,  and  to  repair 
those  he  found  needing  such  repaid  as  could  be  made  on  the 
tracks  in  the  yard.  The  repair  gang  consisted  of  Fox,  the 
foreman,  Lavalley  and  Clark,  repairers,  and  two  other  men 
called  oilers.  It  was  customary  for  these  men,  including  Fox, 
to  go  out  separately  and  examine  the  cars  in  the  trains  on  their 
arrival.  If  they  found  a  car  needing  such  repairs  as  they 
could  make  alone,  they  repaired  it ;  but  if  they  could  not  make 
the  repairs  alone  any  two  of  them  would  go  and  do  the  woi'k 
together.  Engines  and  train  men  were  at  work  about  thei^e 
yards  at  all  times,  engaged  in  switching  cars  and  making  up 
trains ;  and  in  the  prosecution  of  their  work  it  was  also  cus- 
tomary for  these  repair  men,  when  alone,  and  they  had  to  be 
under  a  car,  to  look  out  for  themselves  that  the  car  would  not 
be  moved ;  but  when  two  were  together  it  was  expected  that 
the  one  not  under  the  car  would  watch  for  the  other,  and  this 
would  be  the  case  whether  Fox  and  one  of  his  men,  or  two  of 
the  men,  worked  together.  At  this  time  the  only  means  the 
men  engaged  in  switching  about  the  yards  had  of  knowing 
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that  a  car  repairer  was  at  work  in  any  particular  locality  was 
by  these  men  telling  them  when  and  where  they  were  going 
to  repair  a  car. 

Afterwards  signal  flags  were  used  to  designate  cars  that  were 
being  repaired. 

On  the  day  Lavalley  was  injured  Fox  directed  Luvalley  to 
pick  out  a  bolt  and  go  with  him  '  to  repair  a  ear  he  had  found 
there  needing  a  bolt  which  would  require  two  men  to  put  in. 
Fox  also  picked  out  Another  bolt  and  went  with  Lavalley  to  a 
crippled  box  freight  car.  The  two  worked  together  in  taking 
out  a  broken  bolt  and  replacing  a  new  bolt  through  the  floor 
and  in  the  draw  part  of  the  car.  While  Fox  was  under  the 
car  screwing  on  the  nut  he  directed  Lavalley  to  take  the  other 
bolt  and  go  to  another  box  car,  which  he  pointed  out  near  by, 
4ind  commence  the  work  of  driving  out  a  similar  broken  bolt 
and  putting  in  the  new  one.  Lavalley  did  so,  and  went  under 
the  car  for  the  purpose  of  driving  the  old  bolt  out  through  the 
sill  and  floor  of  the  car.  Fox  then  came  over  and  jumped  into 
this  car  to  assist  in  completing  the  work,  but  not  finding  the 
new  bolt  to  be  put  back  asked  Lavalley  to  hand  it  to  him. 
Lavalley  came  out  from  under  the  car,  picked  up  the  new  bolt, 
took  off  the  nut,  handed  the  bolt  to  Fox,  and  then  returned  to 
his  place  under  the  car  to  screw  on  the  nut  after  Fox  had 
driven  the  new  bolt  down.  While  Fox  was  driving  the  bolt 
-down  and  Lavalley  was  putting  on  the  nut,  a  pony  engine,  en- 
gaged in  making  up  a  train,  set  some  cars  in  motion  on  this 
track  in  such  a  manner  as  to  cause  this  car  to  be  moved  about 
half  its  length,  and  thereby  inflict  upon  Lavalley  the  injury 
complained  of. 

Neither  Fox  nor  any  of  his  men  had  any  control  over  the 
men  engaged  in  making  up  trains ;  nor  was  there  any  negli- 
^nce  chargeable  to  the  latter  in  respect  to  causing  the  injury 
in  question. 

The  trial  resulted  in  a  verdict  and  judgment  for  the  plaintiff 
below. 

On  error,  the  judgment  was  affirmed  by  the  district  court ; 
and  the  present  proceeding  in  error  is  prosecuted  by  the  com- 
pany to  obtain  a  revei*sal  of  the  judgment. 

Digitized  by  VjOOQIC 


224  SUPREME  COURT  OF  OHIO. 

Railway  Co.  c.  La  valley. 

R.  <k  E,  T.  Waits  and  James  Maaon^  for  plaintiff  in  error : 
We  insist  that  the  allegation  of  the  claim,  to  which  the 
proof  was  directed,  being  unproveii,  not  in  some  particular  or 
particulars  only,  but  in  its  general  scope  and  meaning,  it  is  not 
to  be  deemed  a  case  of  variance  within  sections  5294  and  5295 
of  the  revised  statutes,  but  a  failure  of  proof.  Section  5296 
of  revised  statutes  (§  138,  also  §§  131  and  132  of  code;  S.  & 
C.  989).  Dean  v.  Tales,  22  Ohio  St.  388,  par.  2,  page  396 ; 
also,  HUl  V.  Supervisor,  cfec,  10  Ohio  St.  621,  and  Thaicher 
v.  Ileisey,  21  Oliio  St.  668. 

It  is  a  rule  of  law  now  well  established  in  Ohio,  that  where 
one  servant  of  a  railway  company  is  injured  in  consequence  of 
the  neglect  of  another  servant,  between  whom,  for  the  time 
being,  no  relation  of  subordinate  and  superior,  in  connection 
with  the  particular  act  of  negligence  complained  of,  exists,  the 
injured  party  has  no  right  of  action  against  the  company.  Litn 
Ue  Miami  R.  R.  Co.  v.  Steoens,  20  Ohio,  415  \  C.  C.  &  C.  R, 
R.  Co.  V.  Keary,  3  Ohio  St.  201 :  Mad  Ri/oer  ds  Z.  K  R.  R. 
.  Go.  V.  Barber,  5  Ohio  St.  541 ;  WJiaalan  v.  Mad  River  dk  L. 
E.  R.  R.  Co.,  8  Ohio  St.  249  ;  ManviOe  v.  C  cfe  T.  R.  R. 
Co.,  11  Ohio  St.  417 ;  Pittsburg,  F.  W.  <&  C  Ry.  Co.  v.  De- 
vinney,  17  Ohio  St.  197. 

And  the  question  in  this  issue  is  whether  there  existed,  at 
the  time  this  injury  was  received,  such  a  relation  of  subordi- 
nate and  superior  between  the  laborer,  Lavalley,  and  the  fore- 
man, Fox,  as  would  render  the  company  liable  to  Lavalley  for 
the  consequences  of  the  asserted  negligence  of  Fox  in  not  keep- 
ing a  more  strict  lookout  and  warning  Lavalley  in  time  of  the 
approaching  danger. 

In  this  case  the  testimony  shows  that  Fox  was  the  superior 
of  Lavalley  in  all  mattera  connected  with  the  order  and  manner 
in  which  the  work  upon  the  car  should  be  conducted,  but  in 
the  matter  of  keeping  watch  and  lookout  for  danger  that  no 
/elation  of  superior  and  subordinate  existed.  Lavalley  did  not 
depend  upon  Fox  to  look  out  because  he  was  the  foreman,  but 
simply  because  he  was  his  ffellow-laborer  in  the  prosecution  of 
the  work  about  which  they  were  both  engaged.  It  was  not 
the  duty  of  Fox  to  keep  this  lookout  because  he  was  the  fore- 
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man,  but  simply  because  of  that  duty  which  one  fellow-laborer 
owes  to  another.  It  is  unquestioned  but  that  it  would  have 
been  just  as  much  the  duti/  of  Lavalley  to  have  kept  watch 
while  Fox  was  under  the  car  as  for  Fox  to  have  done  so  while 
Lavalley  was  there.  This  was  a  reciprocal  duty  the  one  owed 
to  the  other  ati  co-laborers,  and  not  because  of  any  superior  re- 
lation of  the  one  over  the  other. 

Lee  <&  Brown^  for  defendant  in  error  : 

The  negligence  of  Fox  produced  the  injury.  Shearman  & 
Redfield  on  Negligence,  §  10 ;  8  Bosw.  345 ;  2  E.  D.  Smith, 
413. 

The  superior  cannot,  at  one  and  the  same  time,  be  the  supe- 
rior and  the  common  fellow-servant.  Railroad  v.  Stevens^  20 
Ohio,  415 ;  Rwilroad'  v.  Devimiey^  17  Ohio  St.  210 ;  Berea 
Stone  Co.  v.  Kraft^  31  Ohio  St.  293 ;  Railway  Co.  v.  Lewis^ 
33  Ohio  St.  200;  53  N.  Y.  549. 

White,  J.  The  first  ground  of  error  relied  on  is  that  there 
was  a  failure  of  proof  on  the  part  of  the  plaintiff,  under  section 
133  of  the  code,  and  not  a  variance  between  the  allegations  in 
the  petition  and  the  proof,  as  defined  by  sections  131  and  132. 
We  regard  the  case  as  raising  a  question  of  variance  merely, 
within  the  meaning  of  the  last  two  sections. 

The  petition  charged  that  the  plaintiff,  by  the  order  of  his 
superior,  was  under  a  car  making  repairs ;  that  it  was  the  duty 
of  the  defendant,  by  its  agente,  to  prevent  the  moving  of  the 
car,  amd  otherwise  to  protect  the  plaintiff  from  cUmger  while 
80  working  under  said  car ;  and  that  the  defencUmt  negligently 
and  wrongfully,  by  its  servants  and  agents,  witlwut  any  notice 
to  the  plaintiffs  put  the  car  in  motion,  whereby  the  plaintiff 
was  injured. 

The  negligence  charged  consisted  in  the  failure  to  notify  the 
plaintiff  of  the  approaching  danger,  and  in  the  moving  of  the 
ear  without  such  notice.  Both  are  alleged  to  have  been  opera- 
tive in  causing  the  injury.  It  is  not  definitely  stated  on  what 
servant  the  duty  rested  of  giving  the  plaintiff  notice ;  but,  if 
the  purpf>ses  of  the  defense  required  this  to  be  more  specifically 
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fitated,  application  should  have  been  made  to  the  court  to  coin- 
1  el  the  plaintiff  to  make  the  petition  definite  and  certain  in 
this  respect.  As  the  case  is  presented,  we  think  it  comes 
witliin  the  principle  laid  down  on  the  subject  of  variance,  in 
Huffman  v.  Gordon,  15  Ohio  St.  212,  216. 

The  next  ground  of  error  is  tliat  the  relation  of  superior  and 
subordinate  existing  between  the  foreman.  Fox,  and  the  plaint- 
iff below,  Lavalley,  was  not  such  as  would  make  the  company 
liable  for  the  negligence  of  Fox  in  causing  the  injury  in  ques- 
tion. 

The  claim  on  behalf  of  the  company  is  that  Fox  was  tlie 
superior  of  Lavalley  in  all  matters  connected  with  the  order 
and  manner  in  wliich  the  work  upon  the  cars  should  be  con- 
ducted, but  in  the  matter  of  keeping  watch  and  lookout  for 
danger  that  no  relation  of  superior  and  subordinate  existed ; 
that  in  this  respect  they  were  merely  fellow-servants  engaged 
in  a  common  service,  neither  having  any  control  or  authority 
over  the  other. 

We  do  not  concur  in  this  view.  It  was  the  duty  of  the 
company  to  make  such  provision  or  regulations  for  the  safety 
of  its  employees  as  would  afford  them  reasonable  pro'ection 
from  the  dangers  incident  to  the  performance  of  their  respect- 
ive duties. 

In  the  present  case  Lavalley,  the  plaintiff  below,  was  one  of 
a  set  of  hands  whose  business  it  was  to  repair  freight  cars  while 
standing  on  the  track.  The  place  in  which  the  repairing  was 
required  to  be  done  was  in  the  freight  yard  of  the  company,  in 
which  the  freight  trains  were  accustomed  to  be  made  up,  and 
where  there  was  a  constant  switching  of  care  from  one  track  to 
another.  The  services,  therefore,  required  of  these  hands 
were  peculiarly  dangerous ;  and  it  was  the  duty  of  the  com- 
pany to  make  reasonable  regulations  or  provision  to  protect 
them  from  the  dangers  to  which  they  were  exposed  from  mov- 
ing trains  and  care,  while  engaged  in  the  discharge  of  their 
duties. 

The  hands,  under  the  regulations  of  the  company,  were  put 
in  the  charge  of  Fox,  who,  in  directing  their  operations,  was 
the  representative  of  the  company.     No  other  provision  or 
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regulation  seems  to  have  been  made  for  their  government  or 
protection.  By  setting  Lavalley  to  work  under  the  car,  where, 
by  the  exercise  of  reasonable  care,  he  could  not  discover  an  ap- 
proaching train  or  car  in  time  to  save  himself  from  injury,  it 
was  the  duty  of  Fox  to  see  that  reasonable  precautions  were 
taken  to  guard  him  against  such  danger ;  and  for  the  injury 
resulting  from  such  neglect  the  company  is  liable.  lie  might 
have  watched,  himself,  or,  if  his  services  were  required  in  the 
•car,  he  might  have  required  one  of  the  other  hands  to  watch  ;  * 
but  he  did  neither,  nor  did  he  adopt  any  other  precautions. 

It  is  said  by  counsel  that  if  the  company  is  liable  to  Lavalley, 
it  would  likewise  have  been  liable  to  Fox,  if  he  had  been  in- 
jured under  like  circumstances.  Such  conclusion  is  not  war- 
ranted. Fox  had  authority  to  direct  what  precautions  should 
be  taken  to  guard  against  danger.  He  conld  have  required  one 
of  the  hands  to  watch  while  he  was  engaged  in  the  work.  La- 
valley had  no  such  authority.  If  Fox  had  chosen  to  expose 
himself  to  the  danger,  and  had  neglected  to  exercise  the  au- 
thority with  which  he  was  invested  to  protect  himself  from 
injury,  the  fault  would  have  been  his  own. 

Judgment  affirmed. 


Board  of  Eduoation  v,  McLandsbobough. 

Where  public  money  in  custody  of  a  public  officer  of  this  state,  and  with 
the  disbursement  of  which  money  he  is  charged  by  law,  is  stolen  or 
otherwise  lost  without  his  fault,  and  the  legislature  pass  an  act  exon- 
erating such  officer  and  his  sureties  from  the  payment  of  such  money, 
and  direct  that  a  tax  be  levied  in  the  territory  upon  which  the  loss 
must  fall  to  meet  the  deficit,  such  act  is  not  forbidden  by  the  constitu- 
tion, state  or  federal. 

Error  to  the  Court  of  Common  Pleas  of  Harrison  County. 
Keserved  in  the  District  Court. 

John  McLandsborough,  on  May  21,  1877,  brought  suit  in 
the  court  of  common  pleas  of  Harrison  county,  averring  that 


Digitized  by  VjOOQ IC 


228  SUPREME  COURT  OF  OHIO. 


Board  of  Education  v.  McLandsborough. 


he  was  then  a  citizen  of  said  county,  and  a  resident  land-o^nier 
and  taxpayer  in  Scio  special  school  district  in  North  township 
in  said  county  ;  that  Josepli  McElveen,  about  March  29, 1877, 
^was  the  duly  elected  and  qualified  treasurer  of  said  school  di& 
trict,  and  had  given  bond  with  sureties  for  the  performance  of 
his  duties  as  such  treasurer,  and  then  had  in  his  possession  as 
sucli  treasurer,  belonging  to  said  school  district,  $525.00, 
school  funds  which  had  been  assessed  and  collected  from  the 
taxpayere  of  such  district,  including  said  McLandsborough,  for 
school  purposes;  that  said  McElveen  claims  to  have  been 
robbed  of  said  funds,  on  or  about  March  29,  1877 ;  that  said 
McElveen's  term  as  such  officer  expired  in  April,  1877,  and 
his  successor  lias  been  elected  and  qualified ;  that  it  was  the 
duty  of  said  McElveen  to  pay  over  to  his  successor  said  sum  of 
money,  and  upon  his  refusing  to  do  so,  hifl  sureties  became 
liable  to  pay  the  same,  except  $36  thereof;  that  McElveen 
and  his  sureties  desire  to  have  the  property  of  said  school  dis- 
trict again  assessed  to  raise  said  deficit,  so  that  they  may  be 
released  from  their  obligation ;  that  the  board  of  education  is 
about  to  have  a  meeting  for  the  purpose  of  assessing  and  certi- 
fying a  tax  upon  the  property  of  said  district  to  make  up  said 
sum,  which  tax  is  to  be  levied  and  collected  this  year,  and  in 
part  from  said  McLandsborough's  property,  and  to  release 
McElveen  and  his  sureties  from  their  liabilities,  and  they  have 
fixed  May  23,  1877,  as  the  day  upon  which  to  perform  said 
illegal  act ;  that  the  act  will  be  unconstitutional,  oppressive,  and 
will  produce  irreparable  injury  to  the  rights  of  said  McLands- 
borough, unless  restrained.  McLandsborough  therefore  asked 
that  the  said  board  of  education  be  enjoined  and  restrained 
from  making  or  certifying  such  levy  of  tax,  or  releasing  said 
McElveen  and  his  sureties. 

On  June  2,  1877,  the  board  of  education  of  said  district 
iiled  an  answer,  of  which  the  following  is,  substantially,  a 
copy: 

1.  Now  comes  E.  S.  "Woodbome,  Wm.  Herron  and  John 
Voorhees,  who  compose  the  said  board  of  education  of  Scio 
special  school  district,  and  for  answer,  say  they  deny  that  they 
have  done  or  contemplate  doing  any  illegal  or  unconstitutional 
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act  in  regard  to  levying  taxes,  as  claimed  in  the  petition,  and 
SJiy  all  the  taxes  they  have  levied  or  contemplate  levying,  as 
said  board  of  education,  for  this  year,  are  necessary  and  proper 
for  ciirrying  on  the  schools  of  said  district,  and  they  deny 
plaintiff's  right  to  have  an  injunction  issued  against  them,  as 
prayed  for  in  tlie  petition. 

2.  They  further  say,  regarding  the  contemplated  releasing 
of  the  said  Joseph  McElveen  and  his  sureties  from  liability  on 
said  McElveen's  bond  as  treasurcr  of  said  school  district,  that 
it  is  true  they  contemplate  such  action,  but  not  in  an  illegal  or 
unconstitutional  manner.  In  justification  of  their  said  pro- 
posed action  they  say  that  the  general  assembly  of  the  state  of 
Ohio,  on  April  24,  187 7,  passed  a  hiw  providing,  among  other 
things,  that  the  board  of  education  of  said  special  school  dis- 
trict are  hereby  authorized  to  settle  with  said  treasurer,  and 
release  him  and  his  sureties  on  his  oiRcial  bond  as  treasurer  of 
said  special  school  district,  from  the  payment  of  said  sum  of 
$525,  as  aforesaid  ;  and  that  said  treasurer  and  his  sureties  shall 
not  hereafter  be  held  liable  for  the  payment  of  said  money ; 
provided  that  before  such  release  shall  be  had,  the  board  of 
education  shall  submit  the  question  to  the  qualified  electors  of 
said  school  district,  at  a  special  election,  of  which  ten  days' 
notice  shall  be  given  by  posting  up  w^ritten  or  printed  notices 
in  five  of  the  most  })ul)lic  places  in  said  district,  and  that  a 
majority  voting  shall  favor  the  release;  the  election  to  be  held 
and  conducted  by  the  board  of  education.  Said  defendants  say 
said  law  was  passed  with  special  reference  to  the  contemplated 
release  of  said  Josepli  McElveen  and  his  sureties  as  aforesaid, 
and  they  further  say  that  they  duly  gave  the  required  notice 
of  said  election,  and  on  May  10,  1877,  submitted  the  said  ques- 
tion, as  provided  in  said  law,  to  the  qualified  voters  of  said 
district,  a  majority  of  whom  then  and  there  voted  in  favor  of 
releasing  said  McElveen  and  his  sureties  from  further  liability 
for  or  on  account  of  said  lx)nd,  and  in  favor  of  a  tax  to  supply 
the  deficiency  in  the  school  funds  of  Siiid  district,  made  by 
TCiison  thereof.  Said  defendants  therefore  say  their  action  and 
their  contemplated  action  in  reference  to  releasing  said  Joseph 
McElveen  and  his  sureties,  as  aforesaid,  is  in  accordance  with 

Digitized  by  VjOOQ IC 


230  SUPREME  COURT  OP  OHIO.' 

.i = , . 

Board  of  Educatu>n  v.  McLan^sborough.  . 

the  laws  of  the  state  of  Qhio,  and  they  deny  plaintift's  right  to 
enjoin  them  from  thus  acting,  and  they  asked  to  be  dismissed 
with  their  costs,  and  for  such  otlier  order  as  may  be  proper. 

The  act  of  the  legislature,  above  referred  to,  is  as  follows : 

"An  act  for  the  relief  of  Joseph  Mollvcen,  treasurer  of 
Scio  special  school  district,  North  township,  Harrison  county, 
Ohio,  and  his  sureties. 

"  Whereas,  Joseph  Mollvcen,  treasurer  of  said  Scio  special 
school  district,  was,  on  the  evening  of  the  twenty-ninth  day  of 
March,  a.  d.,  1877,  assaulted  by  two  unknown  men,  knocked 
down  and  robbed,  on  the  railroad  track,  between  his  residence 
and  the  village  of  Scio,  Harrison  county,  Ohio,  whither  he  was 
going  for  the  purpose  of  paying  out  money  to  teachers  and 
othere,  of  the  sum  of  five  liundred  and  twenty-five  dollars  of 
tlie  public  money  belonging  to  said  special  school  district,  ia 
the  hands  of  said  treasurer ;  and, 

"  Whereas,  said  robbery  was  not  due  to  any  fault  Or  negli- 
gence on  the  part  of  said  Joseph  Mcllveen  ;  and, 

"  Whereas,  said  Joseph  Mcllveen  is  wholly  unable  to  pay 
said  amount,  and  has  no  property  out  of  whicli  any  part  thereof 
can  be  made  ;  therefore, 

"Section  1.  Be  it  enacted  by  the  general  assembly  of  the- 
state  of  Ohio,  that  the  board  of  education  of  said  Scio  special 
school  district  are  hereby  authorized  to  assess  a  tax  upon  all 
the  taxable  property  of  said  special  school  district,  in  addition 
to  the  tax  now  authorized  by  law,  sutBcient  to  raise  the  sum  of 
five  hundred  and  twenty -five  dollars,  for  the  purpose  of  supply- 
ing the  deficiency  in  said  school  fund. 

"  Sec.  2.  The  board  of  education  of  said  special  school  dis- 
trict are  hereby  authorized  to  settle  with  said  treasurer,  and 
release  him  and  his  sureties  on  his  official  bond  as  treasurer  of 
said  special  school  district,  from  the  payment  of  said  sum  of 
five  hundred  and  twenty-five  dollars,  stolen  as  aforesaid ;  and 
that  said  treasurer  and  his  sureties  shall  not  hereafter  be  held 
liable  for  the  payment  of  said  money :  provided,  that  before 
such  release  shall  be  had,  the  board  of  education  shall  submit 
the  question  to  the  qualified  electors  of  said  school  district,  at  a 
special  election,  of  wliich  ten  days'  notice  shall  be  given,  by- 
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posting  np  written  or  printed  notices  in  five  of  the  most  pub- 
lic places  in  said  district,  and  that  a  majority  voting  shall  favor 
the  release,  the  election  to  be  held  and  conducted  by  the  board 
of  education. 

"  Sec.  3.  This  act  shall  take  eflEect  and  be  in  force  from  and 
after  its  passage.'* 

The  following  journal  entry  is  a  part  of  the  record. 

"And  afterward,  to  wit,  July  7,  1877,  being  term  time,  this 
cause  came  on  to  be  heiird  upon  plaintiff's  demurrers  to  the 
second  defense  in  said  answer  as  alleged;  which  was  argued  by 
counsel ;  on  consideration  whereof  the  court  sustain  said  de- 
murrer, to  which  the  defendant  excepts ;  and  on  motion  of 
plaintiff  it  is  ordered  and  adjudged  by  the  court  that  said  de- 
fendant be,  and  it  is  hereby  enjoined  and  restrained  from 
releasing  or  taking  any  steps  to  release  said  McElveen  or  his 
sureties  from  their  obligation  under  said  bond,  to  which  de- 
fendant excepts,  and  said  exception  is  here  not«d.  It  is  there- 
upon considered  by  the  court  that  said  plaintiff  recover  of  said 
defendant  his  costs  herein  expended,  and  that  defendant  pay 
its  own  costs." 

The  board  of  education  prosecuted  error  to  the  district  court, 
which  court  reserved  the  cause  to  this  court  for  decision. 

CunningJiam  cfe  HoUingsworth^  for  plaintiff  in  error. 
J.  M.  Eatep,  for  defendant  in  error. 

Oket,  J.  In  State  v.  Harper  (6  Ohio  St.  607),  it  was  set- 
tled, that  the  felonious  taking  and  carrying  away  the  public 
moneys  in  the  custody  of  a  county  treasurer,  without  any  fault 
or  negligence  on  his  part,  does  not  discharge  him  and  his  sure- 
ties, and  cannot  be  set*  up  as  a  defense  to  an  action  on  his  offi- 
cial bond.  The  bond  involved  in  the  consideration  of  this  case 
is  not  different  in  legal  effect  from  the  bond  in  Harper's  case. 
In  Harper's  case,  however,  the  question  presented  in  this  case 
was  in  no  way  involved,  that  is,  whether,  where  such  an  officer 
has  lost  public  funds  without  any  fault  on  his  part,  it  is  within 
the  power  of  the  general  assembly  to  provide  that  the  loss  thus 
sustained  shall  be  made  to  rest  on  the  people  to  whom  the 
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money  belonged,  and  not  on  an    unfortunate   but   blameless 
oflSieer. 

That  the  taxing  power  is  a  legislative  power  admits  of  no 
doubt.  Zima  v.  McBride,  34  Ohio  St.  338-350.  And  any 
limit  to  this  power  must  be  found  in  the  constitution  itself. 
Without  undertaking  to  enumerate  or  define  those  limitations, 
we  are  clear  that  the  act  in  question  in  this  case  does  not  fall 
within  any  of  them,  nor  does  the  act  violate  a  provision  com- 
mon to  both  state  and  federal  constitutions  against  impairing 
the  obligations  of  contracts.  Bonds  like  this,  where  the  deficit 
is  of  the  same  character  as  in  this  case,  are  prosecuted  in  the 
name  of  the  state  {Hunter  v.  Mercer  Co,^  10  Ohio  St.  515), 
and  the  legislature  undoubtedly  has  authority  to  release  obliga- 
tions which  could  only  be  thus  prosecuted.  Indeed,  it  is  ditfi- 
cult  to  fix  any  limit  to  the  power  of  the  genei'al  assembly  in 
this  respect,  where  the  funds  so  lost  were  raised  by  taxation, 
which,  as  we  have  said,  is  clearly  a  legislative  power. 

Counsel  have  cited  no  case  in  which  such  power,  under  a 
constitution  like  ours,  has  been  denied,  and  we  have  found  no 
such  case.  People  v.  Supervisor^  16  Mich.  254,  and  Bristol 
V.  Johnson^  34  Mich.  12.-5,  were  placed  entirely  on  a  provision 
in  the  constitution  of  that  state  which  is  not  contained  in  our 
constitution,  and  which  provision,  it  was  held,  forbids  such  re- 
lease by  the  legislature.  And  the  rule  referred  to  in  the  be- 
ginning of  this  opinion  as  to  civil  actions  against  the  oflicer, 
where  the  funds  in  his  hands  have  been  lost  without  his  fault, 
is  stated  by  Judge  Dillon  in  the  same  way,  but  he  adds  that 
such  oflScer  will  not  be  liable  if  he  has  been  "relieved  from  this 
responsibility  by  statute."     1  Dillon  on  Mun.  Corp.  296. 

Judgment  reversed. 


YoTTNas  V.  Heffner. 


The  statute  of  limitations  does  not  run  in  favor  of  a  tenant  in  common 
in  the  occupancy  of  the  premises,  against  liis  co-tenant,  until  some 
overt  act  of  an  unequivocal  chare cter,  clearly  indicating  an  assertion 
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of  ownership  of  the  entire  premises,  to  the  exclusion  of  the  right  of 
the  co-tenant. 

'%,  The  legal  presumption  of  death  which  arises  from  the  absence  of  one 
from  his  home  for  the  period  of  seven  years,  and  who  in  the  meantime 
is  not  heard  of,  is  but  prima  fade  evidence  of  the  fact,  and  may  be 
rebutted  by  counter- proof. 

Z.  The  plaintiff,  the  owner  in  fee  simple  of  two  undivided  sevenths  of  a 
farm,  had  been  absent  and  unheard  of  for  nearly  thirty  3'ejir8,  when 
proceedings  for  the  partition  of  said  farm  were  instituted  by  persons 
who  would  have  been  his  heirs,  had  he  ,been  then  deceased.  Under 
these  proceedings,  the  premises  not  being  divisible  without  manifest 
injury  to  the  value  thereof,  were  sold *by  order  of  the  court,  and  bid 
off  by  defendant  H.,  owner  of  the  remaining  five-sevenths  thereof,  and 
who  after  wiid  purchase  made  valuable  improvements  thereon. 

JHeld,  1st.  ThatH.  by  such  purchase  acquired  no  title  to  the  interest  of  the 
plaintiff  in  said  land. 

.2d.  That  in  the  partition  of  said  premises  the  defendant  H.  is  entitled  to 
the  benefit  of  such  improvements,  and,  in  making  partition,  respect 
should  be  had  thereto. 

Appeal.     Reserved  in  the  District  Court  of  Miami  County. 

The  original  action  was  brought  by  the  plaintiff,  James  H. 
Youngs  against  Henry  Heffner  et  al.  in  partition.  He  asserted 
title  to  two  undivided  sevenths  of  the  premises  described.  The 
•defendant  set  up  title  acquired  by  purchase  and  adverse  enjoy- 
ment to  the  interest  claimed  by  the  plaintiff,  alleged  actual 
possession  in  himself,  and  prayed  to  have  his  title  quieted. 
The  reply  admitted  possession  in  the  defendant,  but  denied  the 
remaining  allegations  of.  the  answer.  In  the  common  pleas 
the  plaintiff  had  judgment,  from  which  the  defendant,  Heff- 
ner, appealed  to  the  district  court,  where  the  cause  was  resei'ved 
for  decision  here  on  the  following  agreed  statement  of  facts : 

"James  H.  Youngs,  in  1825,  inherited  from  his  father, 
Samuel  Youngs,  the  midivided  one-seventh  part  of  the  lantl  in 
his  petition  described,  being  one  hundred  and  forty  acres  in 
Bethel  township,  Miami  county,  Ohio. 

"  In  the  year  1833,  he  purchased  of  liis  sister,  Sarah  Ann 
Bennett,  her  one-seventh  part  of  said  land,  and  at  about  the 
4same  time  his  brother,  Barton  Youngs,  purchased  four-sevenths 
parts  of  the  same  land  from  Joseph,  William,  David  and  Lii- 
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vinia  Youngs,  the  remaining  lieire.  Barton  and  James  H.  thus^ 
l)ocame  the  sole  owners  of  said  one  liundred  and  forty  acres,  in 
the  proportions  of  five-seventlis  owned  by  Barton,  and  two- 
sevenths  by  James  H.,  they  holding  it  as  tenants  in  common, 
and  being  in  possession  thereof. 

"In  1835  James  II.  went  to  Texas,  leaving  his  brother 
Barton  in  possession  of  the  wliole  one  hundred  and  forty  acres, 
under  an  arrangement  by  whi(.'li  Barton,  as  tenant  of  James  H., 
controlled  and  farmed  his  share  of  said  land. 

''In  1854  Barton  Youngs  died,  leaving  his  family  in  pos- 
session of  said  land,  and  they,  or  some  of  them,  retained  tlieir- 
interest  in  the  same  and  possession  thereof  until  1863,  at 
which  time  Henry  HefiEner,  the  defendant,  became  the  owner 
of  the  part  belonging  to  Barton  Youngs'  heirs,  and  went  into- 
possession  of  the  whole  tract.  Thereupon,  in  December,  1863, 
Joseph  and  William  Youngs,  brothers  of  James  II.  (this 
plaintiff),  filed  their  petition  in  the  court  of  common  pleas  of 
Miami  county,  Ohio,  wherein  they  represented  that  James  H^ 
had  been  absent  and  unheard  from  for  about  thirty  years,  and 
as  heii*s-at-law  of  James  Harvey  Youngs  they  were  entitled  to 
the  one-fifth  of  two-sevenths  of  said  land,  and  that  his  other 
brothers  and  sisters,  with  the  heirs  of  Barton  Youngs,  and 
Henry  Heffner  (this  defendant),  were  entitled  to  the  residue  of 
said  land  in  the  several  proportions  in  said  petition  named, 
and  that  they  were  all  tenants  in  common  in  said  land,  and  for 
that  I'eason  they  pray  partition  of  the  same. 

"  In  accordance  with  the  prayer  of  this  petition  and  on  the 
issue  joined,  partition  was  ordered,  and  neither  party  electing- 
to  take  the  same  at  the  appraisement,  such  further  proceedings 
were  had  that  a  sale  was  ordered  by  the  court,  and  the  prem- 
ises were  by  the  sheriff  sold  to  defendant  Heffner  in  August,, 
1865,  for  the  sum  of  $5,320.  Said  Heffner  subsequently  sold 
one-seventh  to  Henry  Roof,  his  co-defendant. 

"James  Harvey  Yoimgs,  the  plaintiff,  did  not  return  to 
Ohio  until  June,  1875,  and  had  been  absent  and  unheard  of 
by  his  friends  and  family  in  Ohio  for  near  thirty  years  before 
the  filing  of  the  petition  for  partition  by  Joseph  P.  and  Wil- 
liam Youngs,  as  set  forth  in  said  petition,  and  until  he  returned 
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about  June  11,  1875,  to  Ohio.  He  never  at  any  tim6  parted 
with  his  title  to  his  said  land  by  sale  or  conveyance,  and  in  no 
way,  manner  or  form  ever  consented  to  the  sale  of  said  land 
(uDless  the  sale  and  proceedings  on  partition  aforesaid  divested 
him  of  his  interest),  and  has  never  received  nor  has  any  one  for 
him  received  any  consideration  therefor  or  in  any  way  accepted 
or  received  any  benefits  from  said  sale.  We  further  agree  that 
defendant  Heffner  has  made  valuable  improvements  on  said 
land  to  the  value  of  fifteen  hundred  dollars  since  his  purchase. 
"  It  is  further  expressly  agreed  by  and  between  the  parties 
plaintiff  and  defendants  that  this  cause  is  submitted  upon  this 
statement  of  facts,  with  the  understanding  and  consent  of  all 
parties  that  a  final  disposition  of  the  case  shall  be  made  upon, 
the  pleadings  in  the  case  and  this  agreed  statement  of  facts." 

n,  n,  &  E,  S.  WiUiams^  for  plaintiff  in  error  : 

1.  As  to  the  bar  of  the  statute  of  limitations,  see  4  Ohio  St.. 
542;  17  Ohio  St.  132;  22  Ohio  St.  32;  1  S.  &  C.  Stats.  893;. 
27  Ind.  78;  10  Ohio,  503;  6  Wheat.  481;  13  Ohio,  196;  10 
Ohio,  513;  20  Ohio,  260;  13  Ohio,  430-453;  10  Ohio,  24;. 
7  Johns.  Oh.  120 ;  11  Wheat.  361 ;  1  Oliio  St.  478 ;  10  Ohio 
St.  198 ;  28  Ohio  St.  568. 

2.  As  to  the  title  acquired  by  purchaser  at  partition  sale,  see 
2  Ohio  St.  338 ;  14  Ohio  St.  328 ;  27  Ohio  St.  Ill  ;  13  Mass. 
213 ;  5  Strobh.  S.  C.  74;  15  Ohio  St.  337;  31  Barb.  304;  IS 
Ohio,  545 ;  7  Ohio,  2d  pt.  132 ;  14  Ohio,  506 ;  2  Ohio  St. 
208 ;  6  Ohio,  269 ;  9  Ohio,  120  ;  13  Ohio,  551 ;  19  Ohio,  218  ;, 
13  Mass.  213. 

IL  G,  Sellers  and  G,  Morris^  for  defendant  in  error : 

1.  As  to  bar,  see  Badger  v.  Bddger^  2  Wall.  94 ;  PiaU  v. 
Vattier,  1  McLean,  160;  2  Jacob  &  Walker,  1,  138-152 ;  1 

Brown,  557;  9  Pet.  405;  2  Sch.  &  Lef.  637;  3  Brown  Ch. 
640 ;  7  Johns.  Ch.  93 ;  6  Whaiton,  481 ;  9  Id,  489 ;  6  Pet.  61  ^ 
5  Ohio  St.  122. 

2.  As  to  presumption  of  death,  see  1  Ohio  St.  107 ;  10  Ohio 
St.  96;  2  Stark.  Ev.  457;  6  East,  85;  2  Campbell,  113; 
Bam.  &  Aid.  386. 
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3.  As  to  title  acquired  by  purchaser  at  partition  sale,  see  -3 
Ohio,  326;  10  Ohio,  256;  1  Mete.  207;  2  Evans'  Potliier, 
301;  1  Pick.  435  ;  3  Johns.  157;  2  H.  B.  414;  6  Mass.  277. 

It  seems  to  us  that  it  is  clear  that  the  court  in  the  partitioa 
suit  had  jurisdiction  of  the  subject-matter,  the  land ;  that  the 
estate,  under  the  sale,  passed  to  the  purchaser  by  operatioa  of 
law.  Shddon  v.  Newton^  3  Ohio  St.  494 ;  Ewlng  v.  Ilighfj^ 
7  Ohio,  pt.  1,  198 ;  Rohh  v.  Irwin,  15  Ohio,  689  ;  Snudij  v. 
Lowe,  18  Ohio,  368 ;  Bensan  v.  Cdluy^  8  Ohio  St.  004. 

It  may  be  clairned,  however,  that  the  maxim,  caveat  emptor, 
applies  to  judicial  sales,  on  the  authority  of  Vaitier  v.  Lytic, 
6  Ohio,  478 ;  McLouth  v.  Bathbone,  19  Ohio.  21 ;  Carwtn 
Lessees  v.  Benham,  20  Ohio  St.  36.  .  This,  we  apprehend,  is 
true,  when  properly  applied,  that  the  purchaser  takes  the  pro}>- 
erty  subject  to  every  lien,  either  by  judgment  or  levy,  tha-t 
<50uld  be  asserted  against  the  creditors  before  whose  judgment 
the  land  is  sold.  It  can  have  no  application  in  cases  where  the 
allegations  of  petition  arc  such  as  to  require  proof  thereof,  as 
jurisdictional  facts. 

BoYNTON,  J.  We  think  the  plaintiff  is  entitled  to  judg- 
ment. The  premises  were  occupied  by  Barton  Youngs  from 
1835  until  his  death,  which  occurred  in  1854.  From  1854  un- 
til 1863  the  premises  remained  in  the  occupancy  of  the  family 
and  heirs  of  Barton,  who,  while  he  lived,  occupied  the  undi- 
vided interest  of  the  plaintiff  as  his  tenant.  From  the  death 
of  Barton  until  the  defendant,  Ileffner,  took  possession  in  1863, 
there  was  no  adverse  enjoyment  by  any  one.  The  brothers 
and  sisters  of  the  plaintiff,  under  whom  the  defendant  diaims, 
were  not  in  possession.  It  does  not  appear  that  Barton  ever 
xjlaimed  to  have  acquired  any  title  to  the  plaintiff's  interest  in 
the  premises  by  adverse  enjoyment.  The  occupancy  by  one 
tenant  of  the  common  premises,  however  long  continued,  is  no 
-evidence  of  the  .ouster  of  a  co-tenant.  To  constitute  disseizin, 
there  must  be  an  overt  and  notorious  act  of  an  unequivocal 
character,  clearly  indicating  an  assertion  of  ownership  of  the 
-entire  premises,  to  the  denial  and  exclusion  of  the  right  of  the 
<x>-tenant.    Freeman  on  Co-tenancy  &  Par.  ;5  230,  et  seq.    Noth- 
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ing  of  the  kind  appearing  in  respeet  to  the  possession  of  Barton 
or  his  heirs,  the  statute  of  limitations  did  not  commence  to  run 
against  the  plaintiff's  title  imtil  18G3,  from  which  time  until  the 
commencement  of  the  proceedings  below,  but  twelve  years 
elapsed.  The  plaintiff's  right  in  the  premises,  therefore,  was 
not  affected  by  the  running  of  the  statute. 

Nor  was  his  title  at  all  affected  by  the  proceedings  in  parti- 
tion, instituted  by  his  brothers  Joseph  and  William  in  1863. 
Heffner  acquired  no  further  or  greater  interest  in  the  property 
alleged  to  liave  been  purchased  at  the  partition  sale,  than  he 
would  have  acquired  by  a  conveyance  from  tlie  plaintiff's 
brothers  and  sisters,  who,  it  was  supposed,  had  succeeded  to 
tlie  ownership  of  the  premises  as  his  heirs.  A  proceeding  in 
partition,  in  its  effect,  dissolves  or  severs  the  tenancy  in  com- 
mon, and  locates  the  rights  or  interests  of  the  parties,  respect- 
ively, in  distinct  parts  of  the  premises,  and  extinguishes  their 
title  in  all  others.  TaN^  v.  Wiseman,  2  Ohio  St.  208.  But 
it  creates  no  new  title,  and  operates  only  on  the  title  or  rights 
of  the  parties  brought  before  the  court. 

The  plaintiff  was  not,  and  from  the  nature  of  the  case  could 
not  have  been,  a  party  to  the  proceedings  for  partition  instituted 
by  two  of  his  brothers  in  1863,  as  those  proceedings  and  the 
rights^therein  asserted,  were  founded,  and  for  their  validity  de- 
pended, on  the  assumption  of  his  death.  The  alleged  title  or  inter- 
est of  his  brothers  and  sister,  which  was  purchased  by  the  defend- 
ant Heffner,  rested  wholly  on  the  presumption  that  the  plaintiff 
was  dead,  such  presumption  being  founded  on  the  fact  that 
the  plaintiff  had  been  absent  and  unheard  of,  for  the  period  of 
seven  years.  Whether  or  not,  the  circumstances  under  which 
the  plaintiff  left  his  home,  and  remained  away,  as  disclosed  in 
the  agreed  statement  of  facts,  were  such  as  to  authorize  the 
presumption  of  his  death  at  the  expiration  of  seven  years, 
we  need  not  inquire,  as  the  presumption,  whenever  it  arises 
from  any  length  of  time,  is  but  prima  fade^  and  is  wholly 
rebutted  whenever  it  is  made  to  appear  that  the  person  whose 
death  is  thus  presumed,  is  still  living.  Such  presumption  may 
always  l>e  shown  to  be  ill-founded  by  counter  evidence  {Lor- 
ing  V.  Steineman,  2  Mete.  211  ;  2  Best  on  Ev.  §408,  etscfj.) ;  or 
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by  a  conflicting  presumption.     Khiff  v.  Twining^  2  Barn.  & 
Aid.  38r). 

It  necessarily  follows  that  the  sale  under  the  proceedings  in 
paitition  in  1863,  as  respects  the  plaintiff's  right  or  title  in  the 
land,  was  void,  ilis  brothers  and  sisters  were  not  his  heirs, 
iiud  in  no  event  could  have  been,  until  his  death.  Ntmio  est 
hdrea  vlvcntis. 

The  principle  asserted  by  counsel  for  the  defendant,  that  a 
judgment  of  a  domestic  court  of  record,  of  competent  juris- 
diction, is  conclusive  of  the  facts  or  question  therein  deter- 
mined, between  the  parties  and  their  privies,  until  reversed  or 
vacated,  is  a  correct  rule  of  law,  but  entirely  misapplied  when 
used  to  estop  one  from  disputing  the  validity  of  the  judgment, 
who  was  wholly  a  stranger  to  the  cause  or  proceeding  in  which 
tlie  judgment  was  rendered,  and  whose  rights  are  sought  to  be 
I'oncluded  thereby. 

So,  too,  the  principle,  tliat  courts  of  equity  will  not  favor 
stale  demands,  would  seem  to  be  misapplied,  when  invoked 
against  a  i)arty  possessed  of  the  legal  title,  and  who  is  only 
asserting  his  legal  rights.  Larrowe  v.  Beam.^  10  Ohio,  498 ; 
WllUaniit  V.  Lainbe^  3  Bro.  Ch.  C.  264 ;  Collins  v.  Archer^  1 
Russ.  &  Mylne,  284 ;  Snelgrove  v.  Snelgrove^  4  Dess.  288 ;  1 
fStory  Eq.  Jur.  §  64,  c,  note ;  Bispham's  Eq.  §§  39,  40. 
•  The  improvements  made  by  the  defendant  Heffner,  since 
going  into  possession,  should  be  taken  into  account  in  the  par- 
tition  to  be  made  of  the  premises.  The  plaintiff  should  derive 
no  benefit  therefrom.  To  the  extent  that  they  enhance  the 
present  value  of  the  premises,  Heffner  should  be  allowed 
therefor  in  the  partition  to  be  made. 

Judgment  accordingly. 
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The  Kinsman  Strestt  Railroad  Company  v.  The  Bboadwat 
&  Newbuegh  Street  Railroad  Company  bt  At. 

The  plaiQtiff,  a  street  railroad  corporation,  obtained  from  the  city  council 
of  Cleveland  the  right  to  construct  and  operate  its  road  through  certain 
streets  of  the  city,  upon  certain  terms  and  conditions  expressed,  and 
subject  to  such  other  terms  and  conditions  as  the  council  miglit  there- 
after prescribe.  Among  the  conditions  expressed,  it  was  stipulated  that 
a  certain  other  railroad  company,  then  in  existence,  should  be  allowed 
to  run  its  cars  upon  a  portion  of  the  plaintiff's  road,  upon  the  payment 
of  such  reasonable  compensation  as  the  council  should  prescribe, 
if  the  parties  were  unable  to  agree.  Afterward,  another  company  was 
organized,  to  which  was  granted  the  right  of  way  along  certain  streets, 
and  also  upon  a  portion  of  the  route  already  occupied  by  the  plaintiff, 
and  upon  its  track,  upon  the  payment  to  the  plaintiff  of  a  reasonable 
compensation.  These  companies  failing  to  agree  upon  the  amount  to 
be  paid,  the  council  prescribed  a  certain  sum,  which  was  tendered, 
but  refused  by  the  plaintiff.  Thereupon,  the  plaintiff  brought  suit 
against  said  other  last-mentioned  company  to  enjoin  said  company  from 
using  «ny  portion  of  Its  track,  alleging,  among  other  things,  that  the 
compensation  so  prescribed  and  tendered  was  inadequate,  which  alle- 
gation was  negatived  by  defendant.     Held, 

1.  That  the  plaintiff  did  not  acquire  an  exclusive  right  to  use  the  route 

upon  which  its  road  was  constructed. 

2.  That  the  property  of  the  plaintiff  in  its  track  was  subject  to  be  taken 

for  a  like  public  use  in  common,  upon  compensation  being  first  made. 
^.  That  the  council  stipulated  for  the  right,  in  such  case,  to  prescribe  a 

reasonable  compensation. 
4.  That,  without  proof  thi^t  the  amount  of  compensation  so  prescribed  and 

tendered  was  inadequate,  the  plaintiff  is  not  entitled  to  an  injunction. 

Appeal.  Reserved  in  the  District  Court  of  Cuyahoga 
•County. 

This  action  is  prosecuted  by  the  plaintiff  corporation  against 
the  defendant  corporation,  the  president  and  directors  thereof, 
the  city  of  Cleveland,  the  mayor  and  members  of  the  city 
<;ouncil,  for  the  sole  purpose  of  obtaining  an  injunction  per- 
petually restraining  the  defendant  corporation  from  running 
its  cars  upon  the  track  of  the  plaintiff  corporation's  railroad. 

In  the  court  of  common  pleas  a  decree  was  entered  for  the 
<lefendants,  from  which  the  plaintiff  appealed  to  the  district 
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court,  where  the  cause  was  reserved  for  decision  in  this  court. 
The  case  is  now  submitted  to  this  court,  as  it  was  to  the  commoa 
pleas,  upon  the  petition  of  the  plaintiflE  and  the  answer  of  the 
Broadway  &  Newburgh  Street  Railroad  Company. 

From  these  pleadings  and  the  exhibits  attached,  it  appeara 
that  the  rights  of  the  parties  depend  on  the  following  state  of 
facts : 

On  September  20,  1859,  the  council  of  the  city  of  Cleveland 
passed  "  an  ordinance  prescribing  the  terms  and  conditions  of 
street  passenger  railways  within  the  city  of  Cleveland,"  of 
which  the  first  section  was  as  follows : 

That  any  company  organized  for  the  purpose  of  laying  down 
rails  for  running  street  passenger  cars  to  be  drawn  by  horses  or 
mules  through  the  streets  of  Cleveland,  shall  be  guided, 
governed  and  regulated  by  the  following  conditions,  and  such 
restrictions  as  the  council  may  hereafter  pass. 

On  October  25,  1859,  the  following  resolution  was  adopted 
by  the  council : 

"  WhereaSj  the  Kinsman  Street  Railroad  company  have  com- 
plied with  the  second  section  of  the  ordinance,  entitled  "  An 
ordinance  to  prescribe  the  terms  and  conditions  of  street  pas- 
senger railroads,  in  the  city  of  Cleveland,"  passed  September 
20,  1859,  by  publication  of  the  notice  therein  prescribed,  and 
have  also  presented  to  the  council  the  written  assent  of 
two-thirds  of  the  holders  of  the  land  fronting  on  the  respective 
streets  proposed  to  be  occupied  by  said  railway,  therefore, 

"  Resolvedy  That  said  Kinsman  Street  Railroad  Company 
be,  and  hereby  is,  permitted  to  lay  a  single  track  railway  from 
the  east  end  of  Kinsman  street  on  and  along  the  center  of  said 
street,  to  its  intersection  with  Erie  street ;  thence  on  and  along 
the  center  of  Erie  street  to  Superior  street;  thence  on  and  along 
the  center  of  Superior  street  to  the  east  line  of  the  Public 
Square ;  thence  on  and  along  the  center  of  the  roadway  around 
the  north  side  of  said  square  to  Superior  street ;  thence  on  and 
along  the  center  of  Superior  street  to  Bank  street ;  thence  on 
and  along  the  center  of  Bank  street  to  Wall  street ;  and  thence 
on  and  along  the  center  of  Wall  stieet  to  Bath  street,  imdertlie 
terirxs  and  conditions  prescribed  by  said  ordinance,  or  which  may 
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liereafter,  be  prescribed  by  the  city  council ;  provided,  that 
said  company  shall  commence  the  construction  of  said  railway 
by  the  1st  day  of  January,  1860,  and  complete  the  same  by 
the  1st  day  of  January,  1861 ;  and  provided,  also,  that  the  East 
Cleveland  Railroad  Company  shall  be  allowed  to  use  the  track  of 
said  .Kinsman  street  Railroad  Company,  from  the  intersection 
of  Prospect  street  with  Erie  street  to  the  Public  Square,  upon 
reasonable  terms,  to  be  prescribed  by  the  council,  unless  agreed 
upon  by  the  parties.  This  license  shall  continue  20  years  from 
and  after  the  passage  of  the  ordinance  regulating  street  rail- 
roads, passed  September  20,  1859;  provided,  that  said  rail- 
road company  shall  comply  with  the  ordinance  now  existing 
and  the  further  order  of  the  council  in  relation  to  keeping  the 
streets,  through  which  said  roads  shall  be  laid,  in  repair,  as  the 
council  shall,  from  time  to  time,  direct ;  and,  at  any  time  said 
company  shall  fail  to  comply  therewith,  tliis,  their  said  license, 
shall  cease." 

Afterward  the  Kinsman  Street  Railroad  Company,  by  res- 
olution of  the  council,  was  authorized  to  construct  a  double- 
track  railroad,  and  to  so  change  the  route  of  its  road  as  to 
cross  Erie  street  to  Pittsburgh  street  (now  Broadway)  ;  thence 
along  the  center  of  Broadway  and  Ontaino  sti'eets  to  the  Public 
Square  (now  culled  Monumental  Park)  ;  thence  west  and  north 
on  the  street  leading  around  the  Public  Square  to  Superior 
street,  on  the  line  of  its  liret  location,  "  subject,  however,  to 
the  same  terms,  conditions  and  restrictions  as  are  now  imposed 
by  ordinance,  or  in  the  pei-mission  heretofore  granted  to  said 
company  l^y  I'csolution  of  the  council,  passed  October  25, 1859, 
and  that  the  said  Kinsman  Street  Railroad  Company  be  al- 
lowed until  January  1,  1862,  to  finish  and  complete  theii 
road." 

Under  the  grant  of  privileges  thus  obtained  from  the  city, 
and  subject  to  the  terms  and  conditions  contained  in  the  ordi- 
nance and  ixjsolutions  above  referred  to,  the  plaintiff  con- 
stnictcd  its  road  upon  tlie  streets  of  the  city  above  named,  and 
continued  to  use  and  operate  the  same  without  interruption 
until  the  happening  of  the  alleged  grievances  hereafter  men- 
tioned. 

VOL.  XXX VI.  — 16 
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The  Broadway  and  Newburgh  Street  Railroad  Company, 
liaving  a  road  or  the  riglit  to  constnict  one,  for  several  miles 
in  length,  terminating  at  the  initial  point  named  in  the  follow- 
ing ordinance,  the  city  council,  on  April  7,  1874,  ordained  as 
follows : 

"  Section  1."  Be  it  ordained  by  the  city  council  of  the  city  of 
Cleveland,  that  the  Broadway  &  Newburgh  Street  Railroad 
Company  be,  and  the  same  is  hereby  authorized  and  permitted 
to  use  and  occupy  for  a  double-track  street  railroad  the  follow- 
ing parts  of  streets  and  public  grounds :  commencing  at  the 
point  near,  the  southerly  end  of  Central  Market,  where  tlie  track 
of  the  Kinsman  Street  Railroad  Company  intersects  Broadway ; 
thence  northerly  along  Broadway  to  its  intersection  with  On- 
tario street ;  thence  along  Ontario  street  to  Monumental  Park  ; 
thence  along  the  carriage  way  around  the  southwesterly'  part 
of  said  park  to  Superior  street ;  and  thence  westerly  along  Su- 
perior street  to  Water  street,  but  subject  to  such  rights  as  the 
Kinsman  and  East  Cleveland  Street  Railroad  Companies  now 
have  therein,  and  also  to  the  following  terms  and  conditions : 

"  ^Irst — The  present  charge  for  carrying  passengera  by  the 
Broadway  &  Newburgh  Street  Railway  Company,  as  fixed  by 
ordinance,  shall  not  be  increased  by  reason  of  the  authority 
and  permission  hereby  granted. 

"  Second. — Said  company  shall  be  subject  to  such  liabilities 
and  restrictions  as  are  imposed  by  ordinance  on  any  other  street 
railroad  company  now  permitted  to  use  and  occupy  any  portion 
of  the  described  parts  of  said  streets  and  grounds. 

"  Section  2.  This  ordinance  shall  not  be  constinied  as  author- 
izing the  laying  down  of  any  other  than  the  existing  street 
railroad  tracks  in  the  described  parts  of  streets  and  grounds, 
nor  shall  said  Broadway  &  Newburgh  Street  Railroad  Com-  . 
pany  exercise  authority  and  permission  granted  by  the  first  seo- 
tion  of  this  ordinance  until  it  shall  have  lawfully  acquired  the 
right  to  run  its  cars  on  said  existing  street  railroad  track." 

On  July  14,  1874,  the  second  section  of  the  above  ordinance 
was  amended  so  as  to  read  as  follows : 

"  Section  1.  Be  it  ordained  by  the  city  council  of  the  city  of 
Cleveland,  that  section  two  of  '  An  ordinance  granting  the 
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Broadway  &  Newburgh  Street  Railroad  Company  the  right  to 
use  and  occupy  certain  streets  for  a  street  railroad,  and  pre- 
scribing the  terms  and  conditions  thereof,'  passed  April  7, 
1874,  be  and  the  same  ns  hereby  so  amended  as  to  read  as  fol- 
lows :  This  ordinance  shall  not  be  construed  as  authorizing  the 
laying  down  of  any  other  than  the  existing  street  railroad  tracks 
in  the  described  parts  of  streets  and  grounds.  But  said  Broad- 
way &  Newburgh  Street  Railroad  Company  may  run  its  cars 
on  the  street  railroad  tracks  now  laid  in  said  described  parts  of 
said  streets  and  grounds,  on  such  terms  of  compensation  to  the 
Kinsman  Street  Railroad  Company  as  may  be  agreed  upon  by 
the  parties,  and  in  case  of  failure  or  inability  to  make  such 
agreement  within  thirty  days  from  the  date  of  the  passage  of 
this  ordinance,  such  terms  of  compensation  shall  be  prescribed 
by  the  city  council." 

And  on  October  27,  1874,  the  following  ordinance  was 
adopted  by  the  council : 

"  An  Ordinance — Prescribing  the  terms  upon  which  certain 
railroad  companies  shall  occupy  certain  streets  of  the  city  for 
street  railroad  purposes.  ^ 

^'  Section  1.  Be  it  ordered  by  the  city  council  of  the  city  of 
Cleveland,  that  the  terms  of  compensation,  as  contemplated  by 
the  amendatory  ordinance  passed  July  14,  1874,  be,  and  the 
same  are  hereby  prescribed  as  follows  : 

'^  First  Said  Broadway  &  Newburgh  Street  Railroad 
Company  shall  pay  to  the  Kinsman  Street  Railroad  Company 
the  sum  of  three  thousand  five  hundred  and  twenty-two 
{$3,522)  dollars,  the  same  being  one-half  of  the  ascertained 
value  of  the  said  tracks  in  Broadway  and  Ontario  street,  includ- 
ing the  street  railroad  pavenaents  l%id  therewith,  and  shall  pay 
to  the  Kinsman  Street  Railroad  Company  one-half  the  expenses 
hereafter  incurred  in  keeping  said  tracks  and  pavements,  in 
repair,  as  the  ordinance  of  the  city  requires,  or  in  making  such 
changes  or  alterations  in  said  track  as  the  city  council  may 
hereafter  require. 

*^  Second.  Said  Broadway  &  Newburgh  Street  Railroad 
Company  shall  pay  to  the  Kinsman  Street  Railroad  Company 
and  the  East  Cleveland  Street  Railroad  Company,  or  to  either 
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of  said  companies  having  the  right  to  receive  the  same,  the 
Biim  of  two  thousand  one  hundred  and  fifty-three  ($2,153)  dol- 
lars, the  same  being  one-third  the  ascertained  value  of  the  said 
tracks  on  Monumental  Park  and  Superior  street,  including  the 
street  railroad  pavements  laid  therewith,  and  shall  pay  to  said 
company  or  companies  one-third  the  expense  hereafter  incurred 
in  keeping  said  last  named  tracks,  turn-tables  and  pavements  in 
repair,  as  the  ordinance  of  the  city  requires. 

"  Section  2.  That  the  terms  of  compensation  prescribed  by 
the  first  section  of  this  ordinance  be  and  the  same  are  hereby 
made  conditions  of  the  license  heretofore  granted  to  said  street 
railroad  companies  to  use  and  occupy  the  described  streets  and 
public  grounds,  and  said  companies  are  hereby  required  to 
assent  to  said  terms  as  part  of  said  licenses." 

The  amount  of  compensation  thus  fixed  was  tendered  by  the 
defendant  corporation,  but  was  refused  by  the  plaintiflf. 
Whereupon  the  plaintiff  commenced  this  action,  and  alleged, 
among  other  things,  in  its  petition,  that  the  tenns  of  compen- 
sation as  stated  in  the  ordinance  of  October  27,  1874,  was 
wholly  inadequate  and  unjust,  and  the  several  sums  of  money 
fixed  by  the  council  as  such  compensation  are  not  one-fourth 
the  cost  or  value  of  plaintiff's  track  along  the  route  indicated 
in  said  pretended  ordinance,  and  does  not  allow  the  plaintiff 
any  compensation  whatever  for  the  paving  of  said  streets  and 
carriage-ways  by  plaintiff,  which  paving  was  done  by  plaintiff 
pursuant  to  and  under  the  requirements  of  the  ordinance  of 
said  city,  granting  to  plaintiff  the*  right  to  use  and  occupy  such 
streets  and  ways ;  and  said  terms  of  compensation  do  not  in- 
clude the  damage  to  plaintiffs'  franchise  and  right  to  collect 
fares  from  passengers  between  Atwater  Block  and  Central 
Market,  and  the  consequent  diminution  and  decrease  of  plaint- 
iff's revenue,  derived  from  the  carrying  of  passengers,  and  col- 
lecting fares  for  the  same  over  and  upon  said  streets  and  ways ; 
which  said  damage  would  amount  to  more  than  $50,000.  And 
said  terms  of  compensation  do  not  include  the  damage  which 
plaintiff  would  sustain  by  reason  of  the  inconvenience  and  loss 
of  business  resulting  to  plaintiff  by  the  necessary  inconvenience 
and  trouble  resulting  to  plaintiff  by  its  track  being  used  by 
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«aid  Broadway  &  Newburgh  Company,  and  by  the  running  of 
its  cars  during  sliort  intervals  over  plaintiffs  road,  and  which 
use  of  plaintiffs  tracks  and  mnning  of  cars  could  not  be  con- 
trolled by  plaintiff.  Plaintiff  says  such  inconvenience,  trouble, 
and  consequent  loss  of  business  would  damage  the  plaintiff  to 
the  extent  of  $5,000  or  more. 

The  allegation  of  inadequacy  of  such  compensation,  is,  how- 
ever, negatived  by  the  answer  of  the  Broadway  &  Newburgh 
Railroad  Company. 

J,  IT.  Hbrdy  for  plaintiff  in  eiTor : 

The  council  could  not  acquire  a  power  by  an  act  of  reserva- 
tions. A  right  can  only  lie  reserved  when  it  is  already  pos- 
sessed. JVew  York  City  v.  Second  Avemie  Railroad  Co,^  34 
Barb.  416;  J9.  c.,  33  N.  Y.  261. 

The  rails  and  n)aterial  used  in  constnicting  the  track,  turn- 
tables, switches,  &c.,  of  the  Kinsman  street  road  are  strictly 
the  property  of  the  plaintiff.  Jersey  City  ds  B,  R.  R,  Co.  v. 
•Jersey  City  cfe  Hoboken  R.  R,  Co,,  20  N.  J.  Equity,  61 ;  Met- 
ropolitan R.  R,  Co,  V.  Quincy  R.  R.  Co.,  12  Allen,  262-267, 
•270. 

.  In  addition  to  this  material  property,  the  plaintiff  has  ac- 
«quired  a  right  to  use  the  streets  of  the  city  to  lay  its  rails,  and 
the  exclusive  right  to  run  its  cars  and  collect  fares  for  the 
carrying  of  passengers  thereon.  These  constitute  its  franchise, 
which  is  also  a  right  of  property  equally  entitled,  with  its 
material  property,  to  the  protection  of  the  law.  N^ew  York  v. 
Harlem  R.  R.  Co.,  50  Barb.,  285 ;  Brooklyn  Cen.  R.  R.  Co. 
V.  Brookhjn  City  R.  R.  Co.,  32  Barb.  358 ;  Attorney-General 
•ofN.  Y.  V.  Mayor  of  N.  F.,  3  I^^uer,  114, 

And  this  franchise  and  incorporeal  right  has  been  in  part 
acquired  by  the  act  of  appropriation,  and  the  exercise  of  the 
delegated  right  of  eminent  domain.  See  the  language  of  the 
.statutes  of  Ohio,  S.  &  S.  136,  §§  104,  137 ;  §  107 ;  S.  ife  0. 
278,  §  29,  Act  of  1852 ;  Hilliard  on  Injunctions,  516,  §§  13, 
14;  People  of  N.  Y.  v.  Kerr,  27  N.  Y.  188-191 ;  People  of 
JV.  Y.  V.  Zawy  34  Barb.  494  ;  Cin.  <&  Spring  Chove  Av.  R.  W. 
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V.  Cummins,  14  Ohio  St.  623  ;  Hoberls  v.  Emton,  19  Ohio- 
St.  78. 

This  right  of  property  in  the  material  and  franchises  of  the 
plaintiff  can  be  appropriated  to  a  public  use  bj'  the  exercise  of 
the  right  of  eminent  domain.  But  such  appropriation  can 
only  be  made  by  legislative  authority,  and  in  the  mode  pre- 
scribed by  law.  Sixth  Avenue  li,  R,  Co,  v.  Kerr,  45  Barb. 
138 ;  Boston  v.  Lowell  R,  R.  Co,,  2  Gray,  1  ;  Metropolitan 
R,  R,  Co,  V.  Qidric!/  R.  R,  Co,,  12  Allen,  262 ;  Matter  of 
Kerr,  42  Barb.  119-121 ;  Waterworks  Co.  v.  BurklmH,  41 
Ind.  364. 

The  right  to  re-appropriate  or  take  from  a  corporation  the 
properties  which  it  has  acquired  by  an  act  of  appropriation  ia 
an  exercise  of  the  high  prerogative  of  eminent  domain,  and 
cannot  be  exercised  without  express  legislative  authority.  It 
cannot  be  exercised  under  a  merely  Implied  authority.  Hatch 
V.  R,  R,  Co,,  18  Ohio  St.  92-119 ;  IFwhox  v.  Hine,  23  Ohio 
St.,  523-531 ;  Railroad  Co.  v.  Daytm,  23  Ohio  St.  518 ;. 
Springfield  v.  Conn.  River  R.  R.  Co.,  4  Gush.  61,. 
69-72. 

Express  legislative  authority  was  necessary  to  enable  a  rail- 
road company  to  take  or  appropriate  public  streets  or  alleys,  or 
grounds  appropriated  in  any  way  to  a  public  use  (S.  &  C. 
Statutes,  378,  §  29),  or  to  appropriate  or  use  a  bridge  con- 
structed by  another  company.     57  Oliio  L.  10,  §  12. 

The  right  to  take,  appropriate,  or  use  the  track  or  other 
material  of  plaintiff,  or  its  franchise,  has  not  been  conferred 
upon  the  B.  &  N.  Company  by  the  legislature,  neither  directly 
nor  indirectly.  S.  &l  C.  Statutes,  278,  §  29 ;  S.  &  S.  Statutes, 
136,  §§  104-107,  108,  113. 

One  competing  street  railroad  company  cannot  take,  by  the 
exercise  of  the  right  of  eminent  domain,  a  part  of  a  competing^ 
road  in  successful  operation,  and  the  most  valuable  part  of  it. 
Central  City  Horse  Ri  W.  Co.  v.  Ft.  Cla/rk  R.  W.  Co.,  81 
111.  533. 

In  this  case  the  attempt  was  made  by  one  company  to  con-^ 
demn  and  appropriate,  in  the  regular  way,  a  part  of  the  track 
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of  another  company.  To  prevent  tiiis  an  injunction  was 
allowed  and  made  perpetual.  No  riglit  has  been  conferred 
upon  the  city  council  to  take  private  property,  except  for  its 
own  use,  and  no  authority  has  been  conferred  upon  it  to  take 
any  other  than  real  property  for  any  purpose,  and  no  author- 
ity, either  express  or  implied,  has  been  delegated  to  it  to  take 
the  property  of  one  corpoi-ation  for  the  use  of  another.  6ft 
Ohio  Laws  (Municipal  Code),  217,  §§  411,  412,  413,  414 ;  S. 
&  S.  Statutes,  137,  §§  105,  106 ;  67  Ohio  L.  72,  §  199,  and 
p.  74;  par.  33. 

The  legislature  has  supreme  control  over  the  streets  of  a 
city.     Feqple  v.  Kerr,  27  N.  Y.  188-192. 

The  attempt  of  the  city  council  to  appropriate  the  use  of 
plaintiff's  property  to  the  B.  &  N.  Company  is  a  usurpation  of 
power,  and  is  not  waiTanted  by  law.  People  v.  Law^  34  N. 
Y.  494. 

The  right  of  plaintiff  to  lay  its  mils  upon  the  streets  of  the 
city  was  gi'anted  by  the  council,  "  subject  to  such  restrictions 
as  the  council  may  hereafter  pass."  This  reservation  does  not 
confer  upon  the  council  the  right  to  interfere  with  plaintiff's 
franchise,  nor  to  place,  upon  its  track  the  cars  of  a  competing 
company.  A  right  of  appropriation  cannot  be  acquired  by  a 
mere  reservation.  The  "restrictions"  mentioned  in  the  ordi- 
nance only  refer  to  such  police  regulations  as  the  council  may 
impose  upon  any  person  or  corporation  using  the  streets  of  the 
city.  Mayor  of  N.  Y.  v.  Second  Avenue  H.  H,  Co,,  34 
Barb.  41-45 ;  affirmed  by  the  court  of  appeals  in  32  N.  Y. 
261 ;  Paterson  (&  Passaic  R,  R,  Co,  v.  Mayor  of  Paterson, 
24  N.  J.  Equity,  158-164. 

The  passing  of  an  ordinance  by  the  city  council,  authorizing 
plaintiff  to  occupy  parts  of  certain  streets  for  a  street  railroad, 
subject  to  certain  conditions,  and  the  acceptance  of  the  condi- 
tions by  plaintiff,  and  laying  its  track  and  perfecting  its  road 
under  the  ordinance,  constitutes  a  contract  between  the  city 
and  plaintiff,  which  cannot  be  arbitrarily  changed  by  the  coun- 
cil without  the  plaintiff's  consent.  East  Hartford  v.  Ilart- 
ford  Bridge  Co,,  10  How.  U.  S.510;  IS  Curt.  483;  Mayor  of 
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JV.  Y.  V.  Second  Avenue  JS,  R.  Co.^  34  Barb.  41-45;  aflSrmed 
in  32  N.  Y.,  261 ;  Brooklyn  Cen.  li.  R,  Co,  \,  Brooklyn  City 
R.  R,  Co.,  32  Barb.  358-364;  Att(yrney- General  of  N.  Y. 
V.  Mayor  of  K  Y.  City,  3  Diier,  119,  146-149;  Mayor  v. 
Troy,  49  N.  Y.  657;  B,  cfe  Z.  R,  R.  Co,  v.  S,  dk  L,  R,R,  Co,, 
2  Gray,  1 ;  ordinance  of  city  council,  September  20,  1859, 
§13.  See  Compilation  of  City  Ordinances,  1868,  p.  652  ;  ordi- 
nance February  10,  1832,  §  9;  Compilation  of  1863,  p.  299. 

The  action  of  the  city  council  in  such  a  case  is  not  a  legisla- 
tive act,  but  is  the  same  as  would  be  the  act  of  an  individual 
dealing  with  rights  of  property.  See  34  Barb.  41-45  ;  32 
N.  Y.  261. 

When  a  railroad  has  been  laid  down  in  the  streets  in  pureu- 
anco  of  the  statute  and  with  the  assent  of  the  municipal  cor- 
poration, it  does  not  become  a  part  of  the  street,  so  as  to 
authorize  the  public  at  large  or  another  company,  with  the 
consent  of  the  council,  to  use  the  railroad  with  cars  in  common 
with  the  ownere  of  the  franchise.  Brooklyn  Central  R.  R, 
Co.  V.  Brooklyn  City  R.  R.  Co,,  32  Barb.  358-361.  See  ako 
20  N.  J.  Equity,  61;  21  N.  J.  Equity,  550;  12  Allen,  262, 
272,  and  24  N.  J.  Equity,  158-164,  previously  cited. 

A  company,  having  lawfully  laid  its  track  in  the  streets,  is 
entitled  to  compensation  from  another,  company  using  the 
whole  or  a  part  of  its  track.  45  Barb.  138 ;  12  Allen,  262- 
271 ;  42  Barb.  119-121 ;  41  Ind.  364,  and  34  N.  Y.  494-507, 
previously  cited. 

And  the  first  company  is  entitled  to  all  fares  collected  on  its 
road,  less  cost  of  transportation,  which  should  be  included  in 
estimating  compensation  to  be  paid  for  the  use  of  the  com- 
pany's track.     12  Allen,  271. 

If  a  competing  company  is  permitted  to  lay  its  own  track  in 
a  street  occupied  by  the  track  of  another  company,  the  own- 
ers of  the  first  tract  are  entitled  to  compensation.  45  Barb. 
138,  previously  cited. 

The  right  of  the  legislature  to  repeal  or  amend  acts  of  in- 
corporation does  not  include  a  right,  on  the  part  of  the  legis- 
lature or  city  council,  to  interfere  with  vested  rights,  nor  rights 
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of  property,  nor  to  pass  laws  or  ordinances  aflEecting  the  valid- 
ity of  contracts.  Mc Arthur  v.  Kelly ^  5  Ohio,  139 ;  Toledo 
Bank  v.  Bond,  1  Ohio  St.  622 ;  Shouw  v.  Sta/rret^  4  Ohio  St. 
494 ;  Lamb  v.  Lam^^  4  Ohio  St.  167 ;  Matheney  v.  Oolden^  5 
Ohio  St.  361 ;  Boss  Co.  Ba/nk  v.  Lewis,  5  Ohio  St.  447 ; 
Sandusky  City  Bank  v.  Wilber,  7  Ohio  St.  481 ;  Dartmouth 
College  v.  Woodu>orth,  4  Wheat.  518  ;  32  Barb.  358 ;  3  Duer, 
119,  previously  cited. 

Injunction  is  the  proper  remedy  in  a  case  of  this  kind. 
People  V.  Law,  34  N.  Y.  494,  506, 507;  Boston  Water  Power 
Co.  -.  Bostxyn,  16  Pick..  512,  525,  526 ;  B.  dk  L  R.  R.  Co,  v. 
S,  cfe  Z.  R.  R,  Co,,  2  Gray,  1 ;  Hilliard  on  Injunctions,  362, 
§  8,  and  516,  §§  13,  14;  C  C  Horse  R.  W.  Co,  v.  Ft.  Clark 
Horse  R,  W.  Co.  81  111.  533. 

John  Coon,  for  defendant  in  error : 
We  submit : 

1.  That  the  plaintiff  had  acquired  no  exclusive  privileges  in 
the  streets  and  grounds  mentioned.  Railroad  Co,  v.  Kerr,  45 
Barb.  138 ;  18  Ohio  St.  262  ;  Railway  Co.  v.  CumminsviUe, 
14  Ohio  St.  523. 

2.  That  the  plaintiff  retains  no  such  right  of  property  in  the 
material  composing  the  tracks  in  question,  as  can  support  its 
<5laira  to  an  exclusive  right  to  use  the  same.  1  S.  &  0.  Stat- 
utes, 278,  §  12. 

3.  That  the  permission  granted  to  the  defendant  to  use  said 
tracks  jointly  with  the  plaintiff,  is  not  a  taking  of  private 
property.  People  v.  Kerr,  47  Barb.  357;  27  N.  Y.  188; 
Railroad  Co,  v.  BrowneU,  24  N.  Y.  345 ;  Ranlroad  Co.  v. 
Kerr,  45  Barb.  138. 

4.  Granting  a  proprietary  interest  in  such  material  to  the 
plaintiff,  the  permission  to  the  defendant  contains  just  and  law- 
ful provision  for  the?  ascertainment  and  adjudication  of  the 
plaintiff's  damages ;  aijd  by  such  adjudication  the  defendant 
4M!quired  the  right  to  use  the  tracks,  and  the  plaintiff  acquired 
a  right  of  action  to  recover  the  damages  awarded  as  compensa- 
tion.    Railway  Co.  v.  Railway  Co.,  21  N.  J.  Eq.  550. 
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5.  The  city  of  Cleveland  holds  its  public  streets  and  grounds 
for  only  tJie  purposes  and  uses  of  their  dedication;  and  the 
permission  to  the  defendant  is  within  the  requirements  of  this 
trust. 

McIlvaine,  C.  J .  The  true  relation  between  the  city  of 
Cleveland  and  the  Kinsman  street  Railroad  Company  is  the 
question  of  prime  importance  in  this  case.  The  power  to- 
regulate  and  control  the  public  streets  of  the  city  is  lodged  in 
the  municipal  authorities.  The  object  in  conferring  this 
power,  and  its  exercise  by  the  city  couucil,  are,  and  should  be, 
to  conserve  the  public  welfare  and  convenience.  One  of  the 
modes  of  promoting  this  welfare  and  convenience  is  through 
the  establishment  of  street  railroads.  The  plaintiff  corpora- 
tion, organized  under  the  general  incorporation  act  of  May  1,, 
1852,  by  section  12  of  the  act  was  bound  to  recognize  this 
power  of  the  municipal  authorities  oyer  the  streets  of  the  city. 
Section  12,  as  amended  April  15,  1857,  provides  :  "  If  it  sliall 
be  necessary,  in  the  location  of  any  part  of  any  railroad,  ta 
occupy  any  road,  street,  alley  or  public  way  or  ground  of  any 
kind,  or  any  part  thereof,  it  shall  be  competent  for  the  muni- 
cipal or  other  corporation  or  public  officer  or  public  authorities 
owning  or  having  in  charge  thereof,  and  the  railroad  company, 
to  agree  upon  the  manner  and  upon  the  terms  and  conditions 
upon  which  the  same  may  be  used  or  occupied ;  and  if  said 
parties  shall  be  unable  to  agree  thereon,  and  it  shall  be  necessary 
in  the  judgment  of  the  directors  of  such  railroad  company  to 
use  or  occupy  such  road,  street,  alley  or  other  public  way  or 
ground,  such  company  may  appropriate  so  much  of  the  same 
as  may  be  necessary  for  the  purposes  of  such  road,  in  the  same 
manner  and  upon  the  same  terms  as  is  provided  for  the  appro- 
priation of  the  property  of  individuals,"  &c.  Under  the 
authority  of  this  section,  the  plaintiff  and  the  city  authorities 
agreed  upon  the  terms  and  conditions  upon  which  the  plaintiff's 
road  was  constnicted  upon  the  streets  o^the  city. 

While  we  think  that  it  was  not  within  the  power  of  the 
municipal  authorities,  by  such  agreement,  to  confer  upon  the 
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plaintiflE  the  right  to  use  these  streets  for  railroad  purposes,  to 
the  exclusion  of  all  other  persons  or  corporations,  if  the  public 
welfare  or  convenience  should  require  a  further  similar  use ; 
we  also  think  that  no  such  exclusive  right  was  intended  to  be 
conferred.  If  an  exclusive  privilege  was  intended,  it  should 
have  been  expressed,  and  we  find  in  the  ordinance  and  resolu- 
tions relied  on,  not  only  the  absence  of  such  expression,  but, 
on  the  other  hand,  a  different  intention  indicated.  In  the 
ordinance  of  September  20,  1859,  it  was  declaimed  that  "  any  com- 
pany organized  for  the  purpose  of  laying  down  rails  and  running 
street  passenger  cars  to  be  drawn  by  horses  or  mules  through 
the  streets  of  Cleveland,  shall  be  guided,  governed  and  regulated 
by  the  conditions  (therein  expressed)  and  such  restrictions  as 
the  council  may  hereafter  pass."  And  in  the  resolution  of 
October  25,  1859,  containing  the  grant  of  right  to  the  plaintiff' 
specially,  it  is  provided  that  the  right  is  granted  "  under  the 
terms  and  conditions  prescribed  by  said  ordinance  "  (of  Sep- 
tember 20,  1859),  "  or  which  may  hereafter  be  prescribed  by 
the  city  council."  And  a  like  stipulation  is  contained  in  the 
subsequent  resolutions  authorizing  a  change  of  route.  We 
have  no  doubt,  that  under  the  power  thus  stipulated  for  (if 
such  reservation  had  been  at  all  necessary)  the  municipal  au- 
thorities might  at  any  time  thereafter  (if  it  was  thought  the^ 
public  convenience  required  it)  ^rant  the  like  privilege  to 
another  company  to  use  and  occupy  the  same  streets,  and  indeed 
the  same  route,  for  railroad  purposes,  to  be  used  in  common 
with  tne  company  or  companies  to  whom  the  privilege  was- 
first  granted.  , 

What  we  have  already  said  in  refutation  of  an  exclusive 
right  in  the  plaintiff  to  use  the  route  upon  which  its  tracks 
were  laid  for  street  railroad  purposes,  does  not  in  the  least  con- 
flict with  its  right  of  private  property  in  the  material  of  which 
its  road  is  constructed.  Such  material,  in  place,  is  as  strictly 
the  private  property  of  the  corporation  as  it  was  before  it  was 
placed,  save  in  this  only,  that  having  been  placed  in  a  public 
street,  it  was  thereby  dedicated  to  the  ordinary  use  of  the 
public ;  but,  as  a  railroad,  such  material  remains  the  private 
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property  of  the  company,  and  for  such  purpose  it  is  subject  to 
the  use  and  coutrol  of  the  owner  exclusively.  When,  there- 
fore, a  right  of  way  for  street  railroad  purposes  is  granted 
over  the  same  route  to  another  company  by  the  municipal 
authorities, .  the  private  property  of  the  former  cannot  be 
appropriated  by  the  latter  company  until  compensation  is  firet 
made  by  the  latter  to  the  former  company.  And,  in  the 
absence  of  a  stipulation  to  the  contrary,  it  is  quite  clear  to 
our  minds,  that  the  municipal  authorities  have  no  more  power 
to  fix  the  amount  of  compensation  that  should  be  paid  by  the 
latter  to  the  "former  company  for  the  right  to  the  joint  use  of 
£uch  material,  than  it  has  to  determine  the  compensation  to  be 
paid  to  other  owners  of  private  property  taken  for  the  same 
public  use.  In  such  case,  if  no  agreement  be  made  between 
the  companies  as  to  the  matter  of  compensation,  or  the  same 
be  not  assessed  by  a  jury  as  in  other  cases  of  tlie  condemnation 
of  private  property  to  public  uses,  the  latter  company  should  be 
enjoined  from  the  forcible  appropriation. 

But  in  this  case  we  find  a  stipulation  to  have  been  made ; 
namely,  that  the  plaintiff  would  lay  its  tracks  under  the  terms 
and  conditions  prescribed  by  the  ordinance  of  September  20, 
1859,  or  which  might  thereafter  be  prescribed  by  the  city 
oouncil ;  and,  also,  that  the  East  Cleveland  Street  Eailroad 
Company  (a  corporation  then  in  existence)  should  be  allowed 
the  use  of  the  plaintiff's  track  upon  reasonable  terms,  to  be 
pi-escribed  by  the  council,  unless  agi'eed  upon  by  the  parties. 
The  right  of  the  council  to  prescribe  "  terms  and  conditions  " 
in  the  future,  it  seems  to  us,  was  sufficiently  broad  to  cover  a 
future  exigency  like  the  one  then  existing,  and  specially  pro- 
vided for ;  namely,  an  exigency  arising  from  the  necessity  to 
provide  for  the  public  welfare  by  running  the  cars  of  other 
street  railroad  companies  over  the  track  of  the  plaintiff.  And 
this  being  so,  the  only  question  remaining  is,  was  the  condition 
as  to  the  compensation  to  be  paid  by  the  Broadway  &  New- 
burgh  Company  to  the  plaintiff  reasonable  ?  In  other  words, 
was  the  compensation,  as  fixed  by  the  council,  fair  and  ade- 
quate?   Upon  this  question  issue  was  joined,  but  no  testimony 
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offered.  The  burden  of  showing  its  inadequacy  rests  upon  the 
plaintiff.  Under  these  circumstances,  the  injunction  prayed 
for  must  be  denied. 

Petition  dismissed. 


The  Cleveland  Librabt  Association  v.  Frederick  W.  Pel- 
ton,  Treasurer,  et  al. 

1.  A  library  association,  incorporated  ander  the  laws  of  this  state,  whose 

objects  and  purposes  are,  "The  diffusion  of  useful  knowledge,  and  the 
acquirement  of  the  arts  and  sciences,  by  the  establishment  of  a  library 
of  scientific  and  miscellaneous  books  for  general  circulation,  and  a 
reading-room,  lectures  and  cabinets;"  open  to  all  persons,  without  dis- 
tinction, upon  equal  terms,  and  the  income  and  revenues  of  which  are 
devoted  exclusively  to  such  objects  and  purposes,  is  "an  institution  of 
purely  public  charity,"  within  the  meaning  of  the  6th  clause  of  the  act 
of  March  21,  1864.     S.  &  S.  761. 

2.  Where  such  association  owns  a  lot  of  ground,  with  a  block  of  buildings 

thereon,  constructed  as  an  entirety,  and  the  buildings  having  a  base- 
ment and  three  stories  over  the  same,  each  divided  into  rooms  adapted 
to  its  use,  and  for  renting,  some  of  which,  on  each  floor,  are  used  by 
it  for  its  purposes;  some  are  rented  out,  and  the  rents  received  are 
applied  exclusively  to  keeping  the  property  in  good  repair,  and  to  the 
purposes  of  the  association,  and  some  are  vacant,  Held,  that  such 
parts  of  said  building  and  appurtenances  as  are  rented,  or  otherwise 
used  with  a  view  to  profit,  are  not  exempt  from  taxation. 
8.  The  fact  that  the  building  is  so  constructed,  that  the  parts  leased  or 
otherwise  used  with  a  view  to  profit  cannot  be  separated  from  the 
residae  by  definite  lines,  is  no  obstacle  to  a  valuation  of  such  parts  for 
purposes  of  taxation,  having  due  reference  to  the  taxable  value  of  the 
entire  property. 

Appeal.     Reserved  in  the  District  Court  of   Cuyahoga 
County. 

The  action  below  was  brought  by  plaintiflE,  to  enjoin  the 
auditor  and   treasurer  of  Cuyahoga  county,  from  collecting 
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the  taxes  and  assessing  penalties  thereon,  for  the  year  1877,  on 
its  property,  known  as  Case  Block,  in  the  city  of  Cleveland. 

It  was  reserved  for  decision  here,  on  the  following  finding  of 
facts : 

"  This  cause  came  on  to  be  heard  upon  the  pleadings  and 
evidence,  and  the  court  finds  that  the  plaintiff  is  a  corpora- 
tion, duly  organized  under  section  66  of  the  corporation 
act  of  May  1st,  1S52,  as  amended  May  l-tth,  1859,  and  that  the 
objects  and  purposes  of  said  corporation  ar^  set  forth  in  the 
constitution  and  by-laws,  whicli  are  made  part  of  this  finding 
and  hereto  annexed,  marked  '  Exhibit  A  ;'  that  said  plaintiff 
is  possessed  of  a  large  collection  of  scientific  and  miscella- 
neous books,  about  14,000  volumes ;  that  besides  its  library 
proper,  it  has  a  large  collection  of  natural  history,  also  a  large 
historical  collection,  and  keeps  up  and  maintains  a  reading- 
room  in  connection  with  its  library  ;  that  any  person,  witliout 
distinction  of  color,  sex  or  faith,  can  become  a  member,  and 
that  at  the  commencement  of  this  action  the  annual  fee  is,  and 
ever  since  has  been,  one  dollar,  and  there  are  about  one  thousand 
members ;  that  if  a  member  withdraws  more  than  one  book  at 
a  time  a  further  charge  of  ten  cents  per  week  is  added  ;  that 
its  library  and  reading-room  are  open  to  the  members  daily, 
and  its  natural  history  and  historical  collections  are  open  free 
during  two  days  a  week  to  tlie  public ;  the  association  has 
no  stockholdei-s,  and  no  member  or  officer  of  the  plaintiff 
has  any  pecuniary  benefit  from  the  plaintiff,  or  is  entitled  to 
any  ;  that  it  employs  and  pays  a  libmrian  and  a  few  necessary 
assistants  to  take  charge  of  the  books  and  their  distribution, 
and  to  attend  to  the  exhibition  of  its  collections  aforesaid ;  that 
on  the  fii*st  day  of  July,  1876,  Leonard  Case,  by  his  deed  duly 
executed  and  delivered,  conveyed  to  the  plaintiff  the  premises 
situate  in  the  city  of  Cleveland  and  described  in  his  Siiid  deed, 
a  copy  of  which  is  hereunto  annexed  and  made  part  of  this 
finding,  and  marked  •  Exhibit  B ;'  said  Case  died  in  January, 
1880,  without  exercising  liis  right  of  revocation  mentioned  in 
said  deed  ;  that  said  plaintiff  has  been  in  occupation  of  said 
premises  ever  since  the  execution  of  said  deed  ;  that  the  whole 
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land  is  covered  by  a  building,  and  a  diagram  of  the  rooms  of 
«aid  building  is  hereto  annexed,  marked  *  Exhibit  C,'  and 
made  part  of  this  finding ;  that  the  rooms  marked  '  R,'  in  the 
basement,  are  used  for  storage  by  the  tenants  of  the  rooms 
above  ;  tliat  on  the  principal  floor  th*e  rooms  are  all  stores  and 
are  all  rented,  and  the  rooms  on  the  floors  above  marked  '  R,' 
are  rented,  and  the  hall  is  rented  for  musical  concerts,  lectures, 
and  art  and  scientific  exhibitions ;  the  rooms  marked  '  L,'  are 
actually  occupied  by  the  library  for  its  books,  collections, 
reading-rooms  and  storage,  and  the  other  rooms  are  not  rented  ; 
the  entire  net  income  derived  from  the  rents  is  devoted  as  fast 
as  it  is  collected  to  the  purchase  of  books  and  enlarging  the 
facilities  of  the  library,  and  no  member  or  officer  of  the  plaint- 
iff derives  or  receives  any  pecuniary  benefit  from  said  income  ; 
during  1879  the  gross  income  from  renting  rooms  and  hall 
amounted  to  $10,000,  of  which  amount  $3,000  was  used  in 
purchasing  books  for  the  library,  and  after  retaining  sufficient 
to  pay  taxes  on  premises,  the  remainder  tliereof  was  used  for 
necessary  repairs  of  the  building  and  for  enlarging  the  library 
rooms. 

"  That  the  land  included  in  said  deed  stands  on  the  county 
-duplicate  at  a  valuation  of  $24,552.50,  and  the  building  at  a 
valuation  of  $74,657.50,  on  which  total  valuation  of  $99,210, 
the  general  state,  county  and  city  taxes  were  assessed  for  the 
jear  1877,  and  in  the  hands  of  the  treasurer  for  collection. 
And  difficult  and  important  questions  of  law  arising  on  these 
facts,  on  motion  of  the  plaintiff,  this  cause  is  reserved  to  the 
supreme  court  for  final  determination." 

The  following  is  the  diagram  referred  to  : 
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*' Exhibit  C." 

Copy  of  the  arigmal  I'lcm  of  the  Case  Buildmg. 
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Grannis  cfe  Griswold^  for  plaintiff. 

Heisley^  Weh  (&  WaUdce^  for  defendants  : 

This  institution  is  not  an  institution  of  purely  public  charity, 
and  as  such  exempt  from  taxation.  GerTcs  v.  Purcell,  25  Ohio 
St.  229 ;  Chegaray  v.  Mayor^  13  N.  Y.  220 ;  Tndianapolia  v. 
McLean,  8  Ind.  328  ;  State  v.  Rosa,  24  N.  J.  Law,  497 ;  23 
Ohio  St.  144;  19  Ohio,  110 ;  17  Mo.  335 ;  29  Ohio  St.  201. 
At  all  events  only  so  much  of  the  premises  in  controversy  as  is 
actually  occupied  by  the  association  for  the  purposes  of  its 
oi^ganization  should  be  exempt.  1  Met.  541 ;  3  Mich.  172  ;  19 
Ohio,  110;  Burroughs  on  Taxation,  134;  8  Ohio,  189;  29 
Ohio  St.  201 ;  120  Mass.  212;  1  Met.  538;  2  Gush.  611 ;  25 
Ind.  518;  4  Ind.  (Porter)  86;  85  Penn.  St.  288;  15  La.  Ann. 
389  ;  28  La.  Ann.  512  ;  10  Kansas,  442 ;  8  Kansas,  344. 

Johnson,  J.  The  plaintiff  is  a  corporation  organized  under 
the  act  of  1852,  as  amended  March  14,  1859.    1  S.  &  C.  305. 

''Section  73  of  said  act  provides  that:  The  trustees  or 
directors  who  may  be  appointed  under  the  provisions  of  this 
act,  and  their  successors  in  office,  shall  have  perpetual  succes- 
sion of  such  name  as  may  be  designated,  and  by  such  name 
shall  be  legally  capable  of  contracting,  and  of  prosecuting  and 
defending  suits,  and  shall  have  capacity  to  acquire,  hold,  enjoy, 
dispose  of,  and  convey  all  property,  real  or  personal,  they  may 
acquire  by  purchase,  donation,  or  otherwise,  for  the  purpose  of 
carrying  out  the  intention  of  such  society  or  association, 
but  they  shall  not  acquire  or  hold  property  for  any  other 
purpose." 

The  purposes  of  this  association,  and  for  which  it  may  ac- 
quire, hold  and  use  property,  are,  as  found  by  the  district 
court,  and  set  forth  in  "  Exhibit  A,"  "  The  diffusion  of  useful 
knowledge  and  the  acquirement  of  the  arts  and  sciences  by  the 
establishment  of  a  library  of  scientific  and  miscellaneous 
books  for  general  circulation,  and  a  reading  room,  lectures  and 
cabinets." 

It  is  open  to  all  without  distinction,  and  all  its  income 
is  devoted  exclusively  to  said  purposes. 

That  this  association,  in  its  objects  and  purposes,  is,  ''  an  in- 
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fititution  of  purely  public  charity,"  within  the  meaning  of  the 
statute  of  1864,  is,  we  think  settled  by  the  cases  of  Gerke  v. 
Puroell^  25  Ohio  St.  229  ;  Chicinnati  College  v.  State^  19 
Oliio,  111 ;  and  Hu7nphries  v.  LltUe  Sisters  of  the  Poor^  29 
Ohio  St.  201. 

Ad  it  appears,  by  the  findings  of  the  court,  that  some  of  the 
rooms  in  the  basement  and  in  the  different  stories  are  used  by 
the  association  for  its  objects,  some  are  vacant  and  some  ai-e 
rented,  the  only  remaining  question  is,  whetlier  the  part  of  the 
property  that  is  rented  should  be  assessed  for  taxation  ? 

This  requires  a  construction  of  the  sixth  clause  of  section  1 
of  the  act  of  March  21,  1864,  providing  for  exemptions,  which 
reads  as  follows : 

"  All  buildings  belonging  to  institutions  of  purely  public 
charity,  together  with  the  land  actually  occupied  by  such  in- 
stitution, not  leased  or  otherwise  used  with  a  view  to  profit,  and 
all  moneys  and  credits  appropriated  solely  to  sustaining, 
and  belonging  exclusively  to  such  institutions." 

In  considering  this  question,  we  may  premise ; 

1st.  That  all  exemptions  by  statute,  from  the  equal  burdens 
of  taxation,  should  be  strictly  construed* 

2d.  That  the  fact  that  the  income  derived  from  rents  of 
parts  of  the  building  not  used  is  devoted  exclusively  to  the 
objects  and  purposes  of  the  association,  and  not  used  for  the 
benefit  or  profit  of  its  members,  can  make  no  difference. 

The  law  looks  to  the  property,  as  it  finds  it  iif  use,  and  not 
to  what  is  done  with  its  accumulations.  Cincinnati  College  v. 
State,  19  Ohio,  110 ;  Humphries  v.  Little  Sisters,  29  Ohio  St. 
201 ;  Gerke  v.  Purcdl,  25  Ohio  St.  229. 

3d.  The  circumstance,  that  the  rooms  in  the  building,  actually 
used  by  the  association,  are  on  the  different  floors,  from  the 
basement  to  the  third  story,  and  are  not  severable  by  any  ver- 
tical or  horizontal  lines  through  the  building,  presents  no  ob- 
stacle to  a  separation  in  valuation  for  purposes  of  taxation. 
This  was  settled  in  Cincinnati  College  v.  Yeatinan,  30  Ohio 
St.  276. 

The  case  of  Cincinnati  College  v.  State  {sujyra),  would  seem 
to  be  decisive  of  the  one  at  bar,  and  is  so,  unless,  as  is  claimed, 

Digitized  by  VjjOOQIC 


JANUARY  TERM,  1880.  259 

Library  Association  v.  Pelton. 

the  exemption  clause  under  consideration  requires  a  different 
-construction  from  the  corresponding  clause  in  the  former  stat- 
utes under  M'hich  that  case  arose. 

The  words  of  the  act  of  1864  are :  "  All  buildings  belonging 
to  institutions  of  purely  public  charity,  together  with  the  land 
actually  occupied  by  such  institution,  not  leased  or  otherwise 
used  with  a  view  to  profit,"  &c.,  while  those  of  the  act  of  1846 
are :  "  All  buildings  belonging  to  scientific^  Uterary^  or  henev- 
olent  societies^  used  exch^sivdy  for  scientific,  literary  or  benev- 
olent societies,  together  with  the  land  actually  occupied  by 
such  institutions,  not  leased  or  otherwise  used  with  a  view  to 
profit,"  &c. 

The  argument  is,  that  as  the  word  exdusvody  is  omitted 
from  the  act  of  1864,  it  was  intended  to  change  the  law  as  con- 
strued in  Cincinnati  College  v.  StatCy  and  that  now,  if  part  only 
of  the  building  is  so  used,  and  the  residue  is  rented,  .the  whole 
is  exempt.  This  construction  would  defeat  the  limitation 
found  in  the  words  "  not  leased  or  otherwise  used  with  a  view 
to  profit." 

The  words  "  institutions  of  purely  public  charity,"  are  sub- 
stituted in  the  act  of  1864,  for  the  societies  specifically  named 
in  the  act  of  1846,  and  embrace  all  societies  without  enumer- 
ation, where  the  object  is  ^purely  public  charity.  If  such  an 
institution  embraces  other  objects,  and  uses  its  buildings  for 
other  purposes,  as  for  instance,  renting  with  a  view  to  profit,  it 
is  not  an  institution  of  purely  public  charity.  In  short,  its 
buildings  must,  und^r  the  act  of  1864,  as  well  as  under  that 
of  1846,  be  used  exclunvdy  for  that  object,  in  order  to  be 
exempt. 

Any  other  construction  would  defeat  the  manifest  intention 
of  the  tax  laws,  and  allow  such  institutions  to  become  land- 
lords of  all  species  of  property,  provided  the  income  derived 
therefrom  is  used  to  promote  their  objects. 

Again,  in  view  of  the  principle  that  exemptions  from  taxa- 
tion should  be  strictly  construed,  it  has  been  held,  in  many 
well-considered  cases,  that  an  exemption  in  general  terms  of 
all  tlie  property  of  a  college  or  other  institution  extends  only 

to  the  property  actually  used  for  its  legitimate  purposes,  as 

\ 
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fully  as  if  the  exemption    was    expressly  limited  to  such 
property. 

Thus,  when  a  library  association  was  incorporated,  to  estab- 
lish a  library,  and  by  its  charter  its  property,  in  general  terms, 
was  exempt  from  taxation,  it  was  held  that  the  use  must  be 
direct  and  exclusive,  and  that  where  the  building  of  the  asso- 
ciation consisted  of  a  large  number  of  rooms,  a  small  portion 
of  which  only  were  used,  and  the  others  were  rented  out  for 
business  purposes,  the  part  so  used  was  not  exempt  from  taxa- 
'  tion.  State  v.  Elizaheth^  4  Dutcher,  103.  To  the  same  eflfect 
is  the  case  of  State  v.  Flavell  (4  Zab.  382),  where  the  lands  of 
a  corporation  were,  by  its  charter,  in  general  terms,  exempted 
from  taxation  ;  it  was  held,  that  this  exemption  only  extended 
to  such  real  estate  as  was  held  for  the  purposes  of  the  corpo- 
ration, and  did  not  include  other  lands  or  property.  See  also, 
St<ite  V.  Mansfield,  3  Zab.  512;  Burrows  on  Taxation,  130- 
136 ;  Trustees  of  Good  Sheplierd  v.  Bostorhy  120  Mass.  212 ; 
Detroit  V.  Mayor^  3  Mich.  172.  Indeed,  such  must  necessarily 
be  the  case. 

The  statute  under  whidi  the  plaintiff  holds  its  charter,  as 
already  cited,  gives  it  capacity  **  to  acquire,  hold,  enjoy,  dis- 
pose of  and  convey  all  property,  real  or  personal,  they  may 
acquire  by  purchase,  donation  or  otherwise, /br  the  purpose  of 
carrying  out  the  intention  of  such  society  or  association^  but 
they  shaU  not  acquire  or  hold  property  far  any  other 
purposed 

While  we  do  not  intend  to  suggest  a  doubt  of  the  right  of 
this  corporation  to  accept  this  munificent  donation  of  Mr. 
Case,  the  property  being  an  entirety  arid  suitable  for  its  pur- 
poses, yet  we  think  it  clear,  that  as  to  so  much  of  this  building 
and  grounds,  not  necessary  for  its  use,  which  is  rented  out, 
should  not  be  exempted  from  its  equal  share  of  taxation. 

It  may  be  said,  that  the  entire  building  may  become  neces- 
sary for  the  objects  of  the  association.  When  this  shall  be- 
come the  case,  and  the  entire  building  or  any  additional  parts 
are  so  used,  the  paints  thus  withdrawn  from  renting,  cease  to 
be  leased  or  otherwise  used  with  a  view  to  profit,  and  fall 
within  the  exemption. 
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The  fact  that  the  building  is  bo  constracted  that  the  parts 
leased  or  otherwise  used  with  a  view  to  profit  cannot  be 
separated  from  the  residue  by  definite  lines,  is  no  obstacle 
to  a  valuation  of  such  parts  for  purposes  of  taxation, 
liaving  due  reference  to  the  taxable  value  of  the  entire 
property. 

JRerrmndedJvr  further  proceedings  in 
dccordcmce  with  this  decision. 


Bdbckhabdt  V,  Burckhardt. 

1.  Where  the  property  of  a  Ann,  including  the  good-will,  was  purchased 
by  one  of  the  members  for  a  gross  sum,  the  consideration  named  in  a 
deed  for  the  conveyance  of  the  real  estate,  which  was  inserted  by 
counsel  for  the  mere  purpose  of  determining  the  revenue  stamp  re- 
quired, does  not  destroy  or  sever  the  entirety  of  the  consideration  for 
the  purchase,  as  fixed  by  the  contract  of  sale.  • 

"2.  In  an  action  by  the  purchaser  of  the  good-will  of  a  firm,  for  a  breach 
of  the  contract  of  sale,  the  mciisure  of  damages  is  not  the  amount  of 
improper  solicitation  of  the  customers  of  the  old  firm,  irrespective  of 
its  effect  upon  the  business  of  the  purchaser.  The  damages 'should  be 
measured  by  the  injury  sustained,  and  not  by  the  ineffectual  attempts 
to  injure. 

5.  Where  the  cause  of  action  in  favor  of  the  purchaser  is  founded  on  a 
contract,  in  part  performance  of  which  a  mortgage  was  given  by  him 
to  the  vendor,  his  cause  of  action  can  be  asserted,  by  way  of  counter- 
claim, in  an  action  brought  by  the  vendor  to  foreclose  the  mortgage. 
But  whether  the  claim  of  the  purchaser  is  sought  to  be  enforced  by 
an  independent  action,  or  by  way  of  counter-claim,  the  measure  of 
damages  is  the  same. 

4.  Where  actions  have  been  improperly  consolidated,  and  the  petition  in 
one  case  ordered  by  the  court  to  stand  as  an  answer  and  counter- 
claim in  the  other,  informalities  in  the  pleading,  as  a  counter- 
claim, after  issue  and  trial,  are  not  grounds  for  the  reversal  of  the 
judgment. 

Error  to  the  Superior  Court  of  Cincinnati. 

The  original  action  was  brought  by  Leopold  Burckhardt,  the 
plaintiflE  in  error,  against  Frederick  Burckhardt,  the  defendant 
in  error,  to  foreclose  a  mortgage  on  real  estate,  given  to  secure 
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the  payment  of  two  promissory  notes,  each  for  the  sum  of 
$27,666.66J.  The  notes  and  mortgage  were  dated  October 
25,  1871. 

The  prayer  was  for  the  sale  of  the  mortgaged  property 
and  the  application  of  the  proceeds  to  the  payment  of  the 
notes. 

During  the  pendency  of  the  action  the  court,  on  the  motion 
of  the  defendant,  Frederick  Burckhardt,  ordered  another  suit, 
previously  j^ending  between  the  s>ime  parties,  and  in  which  he 
was  plaintiff,  to  be  consolidated  with  this,  and  that  the  petition 
in  that  case  "stand  as  an  answer  and  counter-claim  to  the 
petition  in  this  case."  To  this  order  an  exception  was  taken 
by  the  plaintiff. 

The  petition  thus  ordered  to  stand  as  an  answer  and  counter- 
claim is  as  follows : 

"This  plaintiff  says  that  for  many  years  prior  to  the  16th 
day  of  October,  1871,  he  was  engaged  in  business  with  the  de- 
fendant, Leopold  Burckhardt,  as  partner,  in  the  city  of  Cin- 
cinnati, county  of  Hamilton,  and  state  of  Ohio,  under  the  linn, 
name  of  '  Burckhardt  &  Co.'  The  plaintiff  further  says,  that 
the  business  of  said  firm  consisted  chiefly  in  the  manufacture^ 
and  sale  of  lard  oil  and  stearine,  and  in  the  receipt  upon  con- 
signment and  sale  of  petroleum  and  coal  oils,  in  the  city 
aforesaid.  And  the  plaintiff  says  that  the  said  business  had 
grown  up  and  become  extensive,  and  the  name  of  said  firm  had 
become  favorably  and  well  known  in  the  community.  And 
the  said  firm  had  trade-marks  and  brands,  that  had  become 
well  known  in  the  trade,  and  had  a  line  of  consignors  of 
petroleum  and  coal  oils,  who  relied  upon  the  business  reputa- 
tion and  standing  of  said  firm  as  an  inducement  for  consign- 
ment to  said  firm  for  sale  of  large  amounts  of  petroleum  and 
coal  oils  manufactured  by  said  consignors.  And  the  said  firm 
had  introduced  into  the  mai*ket  and  had  made  known  the  oils 
BO  consigned  to  them  by  the  brands  and  names  of  the  manufac- 
turers, and  had  built  up  a  large  and  extensive  and  profitable 
trade  in,  and  market  for  said  oils,  as  well  as  for  the  stearine 
and  lard  oils  manufactured  by  the  said  firm  of  Burckhardt  & 
Co.     And  the  said  finn  had  employed  and  instructed  divers 
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persons  who  had  become  skilled  and  experienced  in  the  differ- 
ent departments  of  the  business  conducted  by  the  said  firm, 
and  had  acquired  the  good-will  and  favor  of  shippers  and  con- 
signors of  said  merchandise,  and  the  confidence  and  custom  of 
consumers  and  dealers  therein. 

"  The  plaintiff  further  says  that  the  said  business  was  carried 
on  in  premises  owned  by  said  firm,  to  wit :  lots  Nos.  224,  225, 
226,  and  227,  being  eighty  feet  in  front  on  the  west  side  of 
Sycamore  street,  between  Third  and  Fourth  streets,  and  running- 
back  to  Hammond  street,  in  said  city  of  Cincinnati,  with  the 
buildings  thereon,  and  with  the  furniture,  fixtures,  machinery, 
and  utensils  used  in  said  business. 

"The  plaintiff  further  says,  that  about  the  16th  day  of 
October,  1871,  the  defendant  and  this  plaintiff  mutually  agreed 
to  dissolve  the  said  partnership,  and  thereupon  the  said  de- 
fendant, Leopold  Burckhardt,  in  considei-ation  of  the  sum  of 
forty-five  thousand  dollars,  sold  and  conveyed  his  interest  in 
the  said  premises  and  real  estate  to  this  plaintiff,  and  in  con- 
sideration of  the  further  sum  of  thirty-three  hundred  and 
forty  and  13-100  dollars,  sold  and  conveyed  his  interest  in  the 
merchandise  belonging  to  the  said  firm  to  this  plaintiff.  And 
in  consideration  of  the  further  sum  of  thirty-eight  thousand 
dollars,  he  sold  and  conveyed  to  this  plaintiff  the  good-will  of 
the  said  business  theretofore  done  and  cai'ried  on  by  said  firm 
in  said  firm  name,  and  stipulated  and  agreed  with  this  plaintiff 
that  he,  the  defendant,  should  not  thereafter  do  business  by  or 
imder  the  name  of  Burckhardt  &  Co.  in  the  city  of  Cincinnati 
aforesaid. 

"  And  the  plaintiff  further  says,  that  at  the  time  aforesaid, 
in  part  payment  of  the  said  consideration,  he,  the  said  plaintiff, 
executed  and  delivered  to  the  defendant  his  two  negotiable 
promissory  notes,  dated  October  28,  1871,  payable  respect- 
ively in  one  and  two  years  from  the  date  thereof,  each  of  said 
notes  for  the  sum  of  twenty-nine  thousand  three  hundred  and 
forty  and  50-100  dollars  ($29,340.50),  and  on  the  same  day 
this  plaintiff  executed  and  delivered  to  the  defendant  a  mort- 
gage upon  the  real  estate  and  premises  hereinbefore  described, 
to  secure  the  payment  of  said  notes.     And  the  balance  of  said 
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purchase-moTiey  this  plaintiff  then  and  there  paid  to  the  de- 
fendant in  cash.  And  this  plaintiff  has  ever  since  continued 
to  cany  on  the  said  business  at  the  same  place  and  under  the 
said  firm  name  of  Burckhardt  &  Co. 

"  And  the  plaintiff  further  says,  that  immediately  thereafter, 
the  defendant,  in  violation  of  his  said  agreement  and  of  the 
terms  of  said  sale  to  this  plaintiff,  and  for  the  purpose  of  in- 
juring this  plaintiff,  entered  into  the  business  of  receiving  and 
selling  petroleum  and  coal  oils  and  of  stearine  and  lard  oils  in 
the  city  of  Cincinnati,  under  the  name  and  style  of  'L. 
Burckhardt  &  Co.,'  and  has  ever  since  continued  the  same,  and 
held  himself  out  to  the  community,  and  to  the  persons  engaged 
in  trade  with  the  said  original  firm  of  Burckhardt  &  Co.,  as  the 
successor  to  said  firm.  And  the  defendant  has  caused  bill- 
heads, cards,  circulars  and  brands  to  be  made  and  printed 
in  imitation  of  the  biL-heads,  cards,  circulars  and  brands 
of  the  said  original  firm  of  Burckhardt  &  Co.,  that  were 
calculated  and  intended  to  deceive  the  public  and  the 
customers  and  consignors,  and  those  who  had  theretofore  dealt 
with  the  said  firm  of  Burckhardt  &  Co.,  and  to  induce  them 
to  believe  that  he  was  carrying  on  and  continuing  the  business 
of  said  original  firm  of  '  Burckhardt  and  Co.,'  and  the  de- 
fendant, by  promise  of  reward  and  otherwise,  enticed  away  the 
employees  of  said  firm,  who  were  employed  and  instructed  by 
said  finn  and  acquainted  with  their  customers  and  trade,  and 
held  out  and  represented  to  the  consignors  of  oils  to  said  firm 
and  to  the  customers  thereof,  that  he  was  entitled  to  do  the 
said  business,  and  in  every  possible  manner  attacked,  injured 
and  destroyed  the  good-will  of  the  business  that  he  had  so 
sold  and  conveyed  to  this  plaintiff,  whereby  the  good-will  of 
said  business  was  wholly  destroyed  and  rendered  of  little  or  no 
value  to  tlie  plaintiff'.  And  the  plaintiff  avers  that  the  con- 
sideration of  said  sale  and  of  said  promissory  notes  to  the 
extent  of  the  sum  paid  for  the  good-will  of  said  business,  and 
the  exclusive  right  to  said  firm  name,  has  thereby  wholly  failed 
and  been  lost  to  this  plaintiff. 

"  The  plaintiff  therefore  prays  tliat  the  defendant  may  be 
restrained  from  negotiating  or  transferring  the  said  promissory 
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notes  and  mortgage.  That  they  may  be  required  to  be  brought 
into  court,  and,  to  the  extent  of  the  sum  paid  for  the  good-will 
of  said  business  and  the  exclusive  right  to  said  firm  name,  that 
they  may  be  adjudged  to  be  canceled  by  the  court,  and 
ordered  to  be  so  far  satisfied ;  and  for  all  other  proper  relief 
in  the  premises  to  which  the  court  may  find  this  plaintiff 
-entitled." 

To  this  pleading  the  plaintiff,  Leopold,  filed  the  following 
reply: 

"  The  plaintiff,  for  reply  to  the  petition  filed  in  another  action 
"by  the  defendant  against  him  in  this  court.  No.  29,017,  and 
^hich  by  order  of  the  court,  he  is  required  to  take  as  the  defend- 
ant's answer  in  this  action,  says  it  is  true  that  the  firm  of  Burck- 
hardt &  Co.,  therein  mentioned,  did  receive  and  deal  in  con- 
signments of  refined  petroleum  and  carbon  and  lubricating 
oils,  but  that  their  principal  business,  from  which  their  profits 
and  good-will  were  mainly  derived,  was  the  manufacture  and 
sale  of  laixi  oil  and  stearine.  And  it  is  true  that  in  the  disso- 
lution of  said  firm  and  the  sale  by  him  to  the  defendant  of 
their  stores  and  factory  and  the  chattel  property  used  therein, 
the  good-will  and  exclusive  use  of  their  firm  name  was  also 
included,  but  it  was  with  the  reservation,  clearly  expressed  in 
4Baid  agreement  and  sale,  that  plaintiff  should  have  the  right  to 
carrj'  on  the  same  business  in  the  city  of  Cincinnati,  either  in 
his  own  name  or  in  any  name  and  style  other  than  that  of 
^  Burckhardt  &  Co.,'  and  the  true  agreement  in  that  respect  is 
not  set  forth  in  the  defendant's  said  petition. 

"  Plaintiff  denies  that  the  good-will  and  use  of  the  firm  name 
was  sold  and  conveyed  by  him  to  the  defendant  for  the  consid 
oration  of  $38,000,  or  for  any  specific  or  several  considei-ation, 
and  denies  that  the  two  promissory  notes  and  mortgage, 
which  were  made  to  him  by  the  defendant  and  reforrcd  to 
in  his  said  petition,  were  made  upon  any  such  agreement, 
intent  or  understanding.  But  on  the  contrary  he  alleges,  and 
the  defendant  well  knows,  that  the  said  two  notes,  which  are 
for  the  sum  of  $27,666.66  each,  and  not  $29,340.50  as  stated 
in  said  petition  of  defendant,  and  are  dated  October  25th  and 
not  October  28th,  were  executed  and  delivered  to  him  by*he 
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defendant  as  part  of  the  price  of  $83,000,  then  agreed  to 
be  paid  by  the  defendant  as  the  consideration  for  the  sale  and 
conveyance  to  him,  in  gross,  of  the  plaintiiFs  share  or  half  of 
the  said  stores  and  factory,  and  the  machinery,  utensijs,  furni- 
ture, packages  and  chattels  used  by  said  firm  in  caiTying  on 
their  business,  it  being  also  agreed  that  in  the  conveyance 
thereof  the  good-will  and  exclusive  use  of  the  name  of  said  firm, 
subject  to  the  right  of  plaintiff,  as  already  stated,  to  do  business  in 
his  own  name  or  in  any  other  than  the  name  of  Burckhardt  & 
Co.,  should  be  included  therein ;  and  the  said  price  of  $83,000 
was  paid  by  the  defendant,  one-third  in  cash,  and  the  other  two- 
thirds  by  his  said  two  notes  for  $27,666.66  each,  made  to  the 
plaintiff,  and  payable  with  interest  in  one  and  two  yeai's  from 
their  date  respectively. 

"  Plaintiff  further  replying,  says,  that  some  months  after  the 
said  dissolution  and  sale  he  entered  into  and  is  still  engaged  in 
business  as  a  commission  merchant  in  said  city  of  Cincinnati, 
dealing  chiefly  in  refined  petroleum  and  (carbon  and  lubricating 
oils,  and  although  he  had  full  right  to  use  the  name  and  style 
of  L.  Burckhardt  &  Co.,  if  he  had  chosen  so  to  do,  in  carrying 
on  said  business,  yet  he  has  purposely  refrained  from  so  doing, 
and  has  conducted  his  business  under  the  name  and  style  of 
Leopold  Burckhardt  &  Co.  He  denies  that  he  has  enticed 
away  any  employee  of  said  firm,  or  used  the  name  and  style  of 
Burckhardt  &  Co.,  or  used  or  imitated  the  bill-heads,  cards, 
circulars  or  brands  of  said  firm,  or  in  any  manner  held  himself 
out  to  the  community  or  to. persons  formerly  dealing  with  said 
firm  of  Burckhardt  &  Co.,  as  the  successor  of  said  firm,  or 
committed  or  used  either  or  any  of  the  acts  or  practices  alleged 
in  the  defendant's  said  petition,  or  has  been  guilty  of  any  act 
or  conduct,  as  therein  charged,  calculated  or  intended  to  de- 
ceive the  public  and  the  customers  and  consignors,  and  those 
who  had  previously  dealt  with  said  firm.  He  denies  the  pre- 
tense in  the  defendant's  said  petition,  that  he,  the  plaintiff,  is 
not  entitled  to  carry  on  or  compete  with  the  defendant  in  the 
same  business  in  wliich  the  said  firm  of  Burckhardt  &  Co.  had 
previously  been  engagedj  and  that  he  entered  into  business  for 
thfi  purpose  of  injuring  the  defendant.     He  denies  that  he  has. 
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at  any  time  or  in  any  manner,  as  charged  by  the  defendant^ 
violated  the  stipolations  or  articles  of  his  said  agreement  with 
the  defendant,  or  either  or  any  of  said  articles  and  stipulations. 
He  alleges  that  he  has  not  since  their  dissolution  been  engaged 
in  the  manufacture  of  lard  oil  and  steai'ine,  although  fully  en- 
titled so  to  do,  and  has  left  all  advantage  thereof  thus  far  to  the 
defendant ;  and  the  defendant's  charge  that  he,  the  plaintifi,  has 
*  wholly  destroyed  and  rendered  of  little  or  no  value '  the  good- 
will so  sold  and  conveyed  by  him  to  the  defendant  is  wholly 
unfounded. 

''  PlaintiJS  denies  each  and  all  charges  alleged  against  him  in 
the  defendant's  petition  and  not  herein  otherwise  answered, 
and  prays  judgment  against  the  defendant.^* 

On  the  trial,  at  the  January  term,  1875,  the  following  find^ 
ings  and  decree  were  entered : 

*'  This  cause  coming  on  to  be  heard  upon  the  pleadings  and 
the  testimony,  as  certified  by  the  judge  at  special  terra,  and 
the  argument  of  counsel,  and  the  court  being  fully  advised  in 
the  premises,  finds  the  issues  joined  for  the  defendant,  and  fur- 
ther finds  that,  on  the  16th  day  of  October,  1871,  the  plaintiflE 
and  the  defendant  made  the  following  agreement  in  writing,. 
to  wit : 

"* Whereas,  Leopold  Burckhardt  and  Frederick  Burckhardt 
are  partners  as  Burckhardt  &  Co.,  now,  therefore,  they  mutu-^ 
ally  agree,  each  with  the  other,  to  dissolve  the  said  partner- 
ship, upon  the  following  terms  and  conditions : 

'"1.  They  agree  to  meet  upon  the  twenty-sixth  day  of 
October,  1871,  at  the  office  of  Stallo  &  Kittredge,  and  in  the 
presence  of  E.  W.  Kittredge  and  Rufus  King,  to  bid  each  with 
and  against  the  other  in  like  manner  as  at  a  public  auction,, 
for  the  following  property,  to  wit : 

'"The  real  estate  consisting  of  lots  Nos.  224,  225,  226  and 
227,  being  eighty  (80)  feet  front  on  the  west  side  of  Sycamore 
street,  between  Third  and  Fourth  streets,  in  Cincinnati,  and 
running  back  to  Hammond  street,  with  all  the  buildings  and 
improvements  thereon,  in<iluding  the  fixtures,  machinery,, 
utensils,  furniture,  packages,  and  chattels  used  by  said  firm 
in  the  conduct  of  its  business,  but  not  includhuj  the  stock  of 
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oil,  lard  and  stearine,  or  other  merchandise,  and  the  packages 
containing  it,  appertaining  to  the  said  business,  nor  the  other 
property  or  assets  of  said  firm,  not  in  use  upon  the  premises ; 
And  they  hereby  agree,  each  with  the  other,  to  sell  the  said 
premises  and  property  to  the  one  bidding  the  highest  pnce 
therefor,  at  said  time  and  place,  the  party  buying  agreeing  to 
pay  the  half  of  the  price  bid  to  his  copartner,  one-thii-d  of  the 
price  so  ascertained  in  cash  within  thirty  days,  and  the  balance 
in  equal  notes  bearing  six  per  cent,  interest,  payable  in  one 
And  two  years,  to  be  secured  by  a  mortgage  upon  said  real 
'estate ;  and  the  party  selling  agrees  to  execute  a  good  and  suf- 
^cient  warranty  deed  of  his  intei*est,  with  a  release  of  dower  in 
«aid  premises,  to  the  party  buying,  and  to  transfer  said  personal 
property  so  to  be  included  in  said  bidding  and  sale,  together 
with  the  good-will  of  the  business  heretofore  done  and  carried 
on  by  said  firm  in  said  firm-name,  and  to  stipulate  therein,  that 
the  party  selling  shall  not  thereafter  do  business  "t^?K5?^r  the 
^naine  of  Burcklmrdt  <j&  61?.  "in  the  city  of  Cincinnati,  but  re- 
serves the  right  to  carry  on  business  in  his  own  name,  or  under 
any  other  name  and  style  than  that  of  "Burckhardt  &  Co." 

"*2.  The  parties  agree,  before  the  time  of  bidding  on  said 
premises,  as  stipulated  in  the  preceding  provision,  to  have 
made  an  invoice  of  the  merchandise  on  the  premises,  not  in- 
-cbuded  in  said  sale,  and  that  the  party  buying  said  real  estate, 
may,  at  his  option,  take  the  merchandise  so  invoiced,  at  its 
invoice  price,  and  pay  his  copartner  the  one-half  thereof  in 
cash  in  sixty  days  from  the  said  twenty-sixth  day  of  October, 
and  in  the  event  the  party  buying  shall  not  elect  to  purchase 
said  merchandise,  it  shall  be  sold  on  their  joint  account. 

"'3.  Of  the  goods  held  by  said  firm  on  consignments  the 
party  buying  said  real  estate  shall  sell  said  goods  and  receive 
all  the  commissions  and  charges  accruing  thereon,  after  the 
said  26th  day  of  October,  1871 ;  not  including,  however,  the 
interest  upon  the  advances  on  such  consignment. 

"*4.  The  other  property  and  assets  of  said  firm,  of  every 
kind,  shall  be  collected  and  adjusted  and  divided  by  both  the 
parties,  and  the  business  liquidated  upon  equal  terms.  Each 
of  them  to  deposit  in  the  Commercial  Bank  all  moneys  and 
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bills  receivable  by  liira  collected,  to  account  of  "  Burckhardt  & 
Co.,  in  liquidation ;"  and  a  division  to  be  made  as  often  as  the 
deposits  accumulate,  and  as  either  party  may  request' 

"  Signed,  sealed  and  witnessed  October  16,  1871.  The  ital- 
icizing above  indicated  being  as  in  the  original. 

**  The  court  further  finds  that,  on  the  26th  day  of  October, 
1871,  Frederick  Burckhai-dt  bid  $166,000  for  the  property, 
under  such  agreement,  and  became  the  purchaser,  and  liable 
to  pay  Leopold  therefor  $83,000,  as  stipulated  in  the  agree- 
ment. Leopold,  by  a  general  warranty  deed,  conveyed  his 
undivided  half  of  the  real  estate  to  Frederick  for  the  consid- 
eration expressed  in  the  deed,  of  $45,000,  which  would  make 
the  entire  realty  $90,000.  This  value  was  fixed,  in  order  to 
affix  the  proper  revenue  stamp  upon  the  deed — the  federal  law, 
at  that  time,  requiring  a  deed  for  real  estate  to  be  stamped 
according  to  the  actual  value  of  such  realty.  This,  as  there  is 
no  evidence  of  a  greater  value,  must  be  taken  as  the  true  value 
of  Leopold's  half  of  the  real  estate. 

"The fixtures,  machinery,  &c.,  were  invoiced  (valued)  by 
the  parties  at  $5,800,  and  the  furniture  at  $200,  making  $6,000 
for  them,  or  $38,000  for  Leopold's  half  of  all  the  partnership 
property,  other  than  the  real  estate  proper,  sold  by  him  to 
Frederick  under  the  agreement,  which  left  $35,000  for  *  the 
good-will  of  the  business'  theretofore  *done  and  carried  on 
by  said  firm  in  said  firm-name,'  and  for  Frederick's  right 
thereafter  to  the  exclusive  use  of  the  old  firm-name  of  Burck- 
hardt &  Co.  Leopold's  half  of  such  good-will  and  inter- 
est in  the  old  firm-name,  and  his  half  of  such  fixtures,  ma- 
chinery, &c.,  he,  for  the  sum  of  $38,000,  conveyed  to  Fred- 
erick, by  another  writing,  bearing  date  October  25,  1871.  It 
reads: 

"'Be  it  remembered,  that  in  consideration  of  thirty-eight 
thousand  dollars  ($38,000)  to  me  paid  by  Frederick  Burck- 
hardt, in  pursuance  of  the  agreement  between  us,  dated  Octo- 
ber 16,  1871,  receipt  of  which  is  hereby  acknowledged,  I, 
Leopold  Burckhardt,  do  hereby  sell,  assign  and  set  over  to 
the  said  Frederick  Burckhardt,  my  moiety,  and  all  the  right, 
title  and  interest  to  me  belonging,  of,  and  in  all  the  fixtures, 
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machinery,  utensils,  furniture,  packages,  and  chattels  hereto- 
fore used  by  us,  as  partners,  under  the  style  and  firm  of  Burck- 
hardt &  Co. ;  also,  the  good-will  of  said  partnership  and  busi- 
ness, subject  to  the  reservation  in  that  behalf  stipulated  in  said 
^reement.' 

"  There  can  be  no  doubt,  then,  that  the  value  fixed  by  the 
parties,  themselves,  upon  the  good-will  and  the  right  to  use 
the  old  firm-name  of  Burckhardt  &  Co.,  was  $70,000,  for  the 
half  of  which,  $35,000,  Frederick  agreed  to  pay  Leopold. 
We  find  that  was  the  amount.  We  further  find  that  the  notes 
and  mortgage  set  forth  in  the  petition  and  supplemental  peti- 
tion were  executed  in  pursuance  of  said  agreement,  for  two- 
thirds  of  the  purchase  price  of  said  property. 

"  The  court  further  find  and  hold  : 

"  First  That  Frederick  purchased  from  Leopold  the  latter's 
half  of  the  real  estate,  fixtures,  macliinery,  &c.,  the  good-will 
of  the  Inmness  theretofore  earned  on  by  the  old  firm,  in  the 
name  of  Burckliardt  &  Co.  (and  not  merely  the  good-will  at- 
taching to  the  premises  upon  which  such  business  had  been  so 
■carried  on),  and  the  exclusive  right  thereafter  to  tlie  use  of 
the. name  of  '  Burckhardt  &  Co.'  as  his  trade-mark. 

"  Second.  That  he  bid  for  and  purchased  them  all  for 
$83,000,  and  that  Leopold  has  failed  to  give  him,  or  has  de- 
prived him  of  the  exclusive  benefit,  use  and  enjoyment 
of  such  good-will  and  such  firm-name  of  Burckhardt  &  Co. ; 
that  the  real  estate  sold  by  Leopold  was  only  of  the  value 
of  $45,000,  the  fixtui-es,  machinery,  furniture,  &c.,  $3,000, 
and  that  $36,000  was  the  value  of  such  good-will  and 
firm-name  as  a  trade-mark,  as  fixed  by  the  parties  in  this 
transaction. 

"  Third,  Whether,  in  point  of  fact,  Leopold  is  entitled  to 
recover  from  Frederick  no  part  of  such  sum  of  $35,000,  or 
whether  he  is  entitled  to  recover  part  of  it,  and,  if  so,  what 
part,  we  do  not  now  undertake  to*  determine.  That  must  be 
done  by  a  master,  upon  a  i^eference  of  the  case  to  him  upon 
t/ie  testimony  now  iefore  us,  and  such  other  testiraony  as  the 
jyarttes  may  adduce  lefore  him  upon  the  subject  of  the  esctent 
of  the  deprivation    or  damages  sustained  by  Fred^^ricky  by 

Digitized  by  VjOOQIC 


JANUARY  TERM,  1880.  271 

Burckhardt  v.  Burckhardt. 

reason  of  the  premises.  The  master  will  determine  such 
question  upon  such  evidence,  not  requiring  the  defendant 
to  make  proof,  as  of  a  bill  of  particulars,  of  his  injuries, 
but  upon  the  testimony  applied  to  the  case  in  view  of 
the  nature  of  the  subject ;  to  which  and  to  all  the  cir- 
-cumstances,  he  will  give  due  weight  and  consideration.  He 
will  be  required  to  report  to  the  next  general  term  of  this 
court." 

A  motion  was  duly  filed  to  set  aside  the  above  findings  and 
decree  as  against  the  law  and  as  against  the  evidence  in  the 
case.  The  motion  was  overruled  and  a  bill  of  exceptions  taken 
embodying  all  the  evidence. 

The  way  $45,000  came  to  be  inserted  in  the  deed  as  the 
consideration  for  the  real  estate,  appears  from  the  following 
statement  of  Kufus  King,  which  was  received  on  the  trial  as 
-evidence. 

"  The  bidding,  which  took  place  October  25,  1871,  at  the 
-office  of  Messrs.  Stallo  &  Kittredge,  resulted  in  the  sale  to 
Frederick  Burckhardt  of  their  entire  property,  except  as 
qualified  in  the  articles  of  dissolution,  for  the  price  of 
^166,000,  one-half  of  which  was,  therefore,  to  be  paid  by  him 
to  Leopold  Burckhardt.  When  drawing  the  conveyance  of 
their  factory  and  stores,  I  suggested  to  Mr.  Kittredge  that 
Leopold  Burckhardt  ought  not  to  be  required  to  pay  the  stamp 
tax  upon  this  entire  sum,  and  suggested  that  the  land  and 
buildings  be  estimated  at  $90^000,  and  with  his  consent,  I 
put  the  consideration  of  the  deed  at  half  that  sum,  viz., 
^$45,000.  Subsequently,  in  drawing  the  transfer  of  the  fix- 
tures, machinery,  chattels,  good-will,  &c.,  by  another  instru- 
ment, I  assumed  the  remainder  of  the  entire  price,  viz.,  ^38,000, 
-as  the  consideration.  There  was  no  apportionment  or  estimate 
4is  to  the  value  of  the  good-will.  Nothing  was  said  about  it  in 
this  division  of  the  price  of  $83,000.  This  severance  was 
•entirely  my  own  suggestion,  and  merely  for  the  purpose  of 
avoiding  the  unnecessary  excess  of  stamps  to  be  put  upon 
the  deed." 

The  following  order  was  also  entered  for  the  government  of 
the  master : 
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"  In  the  matter  of  the  application  of  the  master,  to  whom 
this  case  was  referred  for  instructions,  he  is  instructed  to  admit 
and  receive  such  testimony  upon  the  questions  referred  to 
him  as  he  may  find  to  be  competent,  and  to  permit  the  par- 
ties to  take  exceptions  to  his  mlings  thereon,  as  they  may  be 
advised." 

Among  other  findings  of  fact  not  necessary  to  be  noticed^ 
the  master's  report  shows  the  following : 

"  1.  That  the  business  of  the  old  house  of  Burckhardt  &  Co. 
consisted  of  sales  of  carbon  oils  (including  under  that  general 
head  all  the  products  of  petroleum),  received  on  consignment ; 
the  sale  of  small  consignments  of  paraffine  wax ;  the  manu- 
facture and  sale  of  lard  oil  and  stearine,  and  sales  of  lard  oil 
received  on  consignment ;  the  sale  of  whisky  received  on  con- 
signment, or  for  storage  and  sale ;  the  sale  of  cotton  received 
by  the  firm  as  liquidator  of  E.  O.  Hurd  &  Co.,  with  whom  it 
had  formerly  been  in  partnership ;  and  the  sale  of  peanuts 
consigned  to  it  as  liquidator  of  E.  0.  Hurd  &  Co.  and  as  a  com- 
mission house. 

"  That  the  sales  of  carbon  oils  formed  the  chief  business  of 
the  firm,  it  having  introduced  and  developed  the  trade  in  sev- 
eral brands,  including  the  favorite  one  known  as  '  Crane  & 
Minshall,'  and  it  having  sold  from  two-thirds  to  three-fourths 
of  all  the  refined  oil  shipped  from  Marietta  and  Parkereburg 
to  the  Cincinnati  market ;  and  that  while  the  profits  on  these 
sales  were  considerably  smaller  than  those  derived  from  lard 
oil  and  stearine,  yet  they  were  reasonable  and  good,  considering 
the  small  capital  that  was  required  and  invested. 

"That  the  lard  oil  and  stearine  business  was  the  next  in 
quantity,  but  was  the  most  valuable  as  respects  profits,  the  firm 
being  manufacturers  thereof  and  making  heavy  profits  thereon, 
although  the  introduction  and  general  use  of  carbon  oils  ren- 
dered the  quantity  sold  comparatively  small,  and  consequently 
greatly  reduced  the  aggregate  of  profits  arising  from  it.  The 
consignments  of  lard  oil  to  it  were  quite  small,  and  they  were 
from  but  one  party,  C.  Krider,  of  Louisville,  Ky. 

"  That  the  whiskey  business  was  quite  heavy,  of  which  by 
far  the  larger  part,  perhaps  nine-tentns,  was  sales  of  the  '  Mc- 
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Gregor '  brand,  of  which  it  was  the  sole  agent.  Other  lots  were 
received  from  one  Hinde,  and  L.  Stockton  &  Co.,  of  Kentucky, 
for  storage  and  to  secure  advances,  and  possibly  sale,  subject  to 
the  consignors'  orders.  They  also  had  an  arrangement  as  re- 
gards purchases  of  whiskies  for  one  O'Donnell,  of  Kew  York, 
and  some  small  sales  were  made  to  him  the  year  preceding  the 
dissohition  of  the  firm.  •  But  this  arrangement  for  purchasing 
for  him  is  not  found  to  be  material  in  this  inquiry. 

"That  its  cotton  business  arose  from  and  was  solely  con- 
nected with  its  liquidation  of  E.  O.  Huixi  &  Co. 

"  And  that  its  business  in  peanuts  not  only  arose  from  its 
connection  with  E.  O.  Hurd  &  Co.,  but  from  its  having  sought 
consignments  of  the  same  as  a  commission  house,  a8  is  shown 
by  twelve  copies  of  letters  attached  to  the  testimony. 

"  2.  That  the  business  of  the  house  of  Leopold  Burckhardt 
&  Co.  consisted  of  cai'bon  oils  received  on  consignment ;  the 
sale  of  lard  oil,  purchased  or  consigned,  upon  which  it  put  its 
own  brands ;  some  sales  of  linseed  oil ;  and  perhaps  a  few  sales 
of  whisky. 

"  It  was  not  engaged  in  the  cotton  business ;  very  slightly,  if 
any,  in  peanuts ;  and  did  not  manufactm*e  lai*d  oil  or  stearine  ; 
and  did  not  deal  in  stearine. 

"  That  the  sale  of  carbon  oils  was  its  chief  business,  especially 
of  the  '  Crane  &  Minshall,'  and  other  brands  refined  at  Marietta 
and  Parkersburg. 

"  That  the  house  of  Leopold  Burckhardt  &  Co.  commenced 
business  on  or  about  January  15,  1872,  and  went  out  of  busi- 
ness on  or  about  the  last  day  of  July,  1873. 

"  4.  That  the  whole  number  of  consignors  and  customers  of 
the  old  house  of  Burckhai'dt  &  Co.,  during  the  year  preceding 
its  dissolution,  was  401. 

"  That  of  these  401  firms  or  parties,  126  were  unsolicited  by 
the  house  of  Leopold  Burckliardt  &  Co. 

"  That  of  these  401  firms  or^  parties,  07  had  failed  or  were 
out  of  business  before  January  1,  1872,  or  were  not  material 
parties  to  tliis  inquiry. 

"That  the  rcmaining  178  were  solicited  by  the  house  of 
Leopold  Burckhardt  &  Co. ;  tliat  such  solicitation  was  done 
VOL.  XXXVI.— 18 
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privately,  by  letters,  envelopes,  cards,  quotations,  or  price  cur- 
rentB,  or  personally  by  Leopold  Buixjkhardt,  or  his  agents  or 
employees,  runners  or  traveling  agents,  asking  said  parties  to 
deal  with  the  liouse  of  Leopold  Burckhardt  &  Co.,  or  by  spec- 
ially applying  to  said  parties,  and  urging  and  holding  out 
special  and  designed  inducements  to  them  to  leave  the  succes- 
sors of  the  old  firm  and  deal  with  it. 

"5.  That  of  the  customers  of  the  old  house  who  were 
solicited,  nearly  all,  if  not  quite  all,  dealt  with  the  old  firm  ia 
carbon  oils  alone,  or  their  purchases  of  lard  oil  were  very  small 
as  compared  with  those  of  carbon  oils. 

"  That  there  was  no  solicitation  of  any  consignore  of  the  old 
house  in  lard  oil  or  peanuts ;  or  of  its  consignore  or  customers 
in  paraffine  wax  or  cotton  ;  and  the  testimony  shows  only  one 
of  its  customers  in  peanuts,  to  wit,  Derby  &  Co.,  of  East 
Saginaw,  Mich.,  to  have  been  solicited. 

"  6.  That  in  making  these  solicitations,  not  only  did  the  house 
of  Leopold  Burckhardt  &  Co.  seek  the  share  of  custom  that 
might  have  cotiio  or  belonged  to  it,  by  the  usages  of  the  trade, 
among  the  houses  that  divided  up  their  oil  business  among  all 
the  firms  engaged  in  the  trade,  but  by  lowering  prices,  under- 
selling, giving  longer  time  for  payment,  sending  samples  and 
statements,  and  in  other  ways,  strove  to  take  away  the  trade  of 
customers  of  the  old  house  from  it,  and  caused  a  sharper  and 
more  bitter  competition  among  the  houses  engaged  in  the  oil 
business,  than  was  ever  known  in  this  market ;  and  this  com- 
petition or  struggle  for  purchasers  or  sales  was  sharpest  and 
bitterest  between  the  liouse  of  Leopold  Burckhardt  &  Co.  and 
that  of  Frederick  Burckhardt,  as  the  successor  of  the  old 
house. 

"  10.  That  it  is  clear  that  nearly  every  prominent  customer 
of  the  old  house,  in  carbon  and  lard  oils,  and  every  prominent 
consignor  of  the  old  house  of  carbon  oils  and  whisky,  dealing 
with  it  the  year  preceding  its  dissolution,  was  solicited  by  the 
house  of  Leopold  Burckhardt  &  Co. ;  and  that,  as  a  result  of 
such  solicitation,  the  business  of  Frederick  Burckhardt,  as  suc- 
cessor of  the  old  house,  was  most  seriously  aflFected,  and  for  a 
time,  a  large  part  of  it  was  taken  away. 
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"11.  That  the  extent  of  the  deprivation  or  damages  sus- 
tained by  Frederick,  by  reason  of  the  facts  found  above,  and  of 
4ill  of  those  shown  by  the  testimony  in  the  case,  and  froip  the 
testimony  applied  to  the  case  in  view  of  the  nature  of  the  sub- 
ject, is  $28^000,  or  4-5ths  of  the  $35,000,  the  value  of  the 
good-will  and  Urm-nanie  as  a  trade-mark,  as  fixed  by  the  parties 
and  found  by  the  court." 

As  to  the  findings  of  law  by  which  his  action  was  governed 
in  making  up  his  findings  of  fact,  the  master  reported  the 
following : 

"  1.  That  the  measare  '  of  the  extent  of  tlie  deprivation  or 
damages  sustained  by  Frederick,  by  reason  of  the  premises,' 
is  the  actual  amount  of  improper  solicitation  of  the  customei-s 
or  consignors  of  the  old  house  of  Burckhardt  &  Co. ;  and  not 
the  actual  loss  in  money  to  Frederick  from  the  loss  of  the  busi- 
ness of  those  Customers  or  consignors  of  the  old  house,  who 
transferred  tlieir  business  from  him  as  the  successor  of  the  old 
house,  wholly  or  partially,  to  the  house  of  Leopold  Burck- 
hardt &  Co. 

"  2.  That  the  $35,000,  the  sum  agreed  and  found  to  be  the 
value  of  the  good-will  and  finn-name  as  a  trade-mark,  should 
be  reduced  by  $28,000,  the  sum  found  to  be  the  amount  of 
improper  solicitation  of  the  customers  and  consignors  of  the 
old  house  by  the  house  of  Leopold  Burckhardt  &  Co. 

"  And  that  Leopold  is  entitled  to  recover  from  Frederick 
but  one-fifth  of  said  sum. of  $35,000,  or  $7,000,  together  with 
interest  thereon  at  the  rate  of  6  per  cent,  per  annum  from 
October  25,  1871,  the  date  of  the  mortgage  and  notes  set  forth 
in  this  action." 

The  report  of  the  master  shows  that  he  excluded  all  testi- 
mony offered  to  prove  the  actual  loss  resulting  to  Frederick 
from  the  diminution  of  his  business  by  tlie  improper  solicita- 
tion of  the  customers  of  the  old  firm  by  Leopold. 

The  following  questions  propounded  on  cross-examination  to 
defendant,  Frederick,  on  behalf  of  the  plaintiff,  shows  the 
ruling  of  the  master  on  this  subject : 

"  Question  1.  During  the  year  1871  was  your  trade  in  car- 
bon oils  a  profitable  trade  or  otherwise  ? 
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"  Q.  2.  During  the  year  1872  was  your  trade  in  cai'bon  oii& 
a  profitable  trade  or  otherwise  ? 

"  Q,  3.  Is  it  not  a  fact  that  at  the  time  of  the  dissolution, 
and  for  some  time  previous  thereto,  the  most  valuable  portion 
of  the  trade  of  Burckhardt  &  Co.  was  in  the  manufacture  and 
sale  of  lard  oil  and  stearine,  and  refined  lard  ? 

"  Q.  4.  What  proportion,  if  any,  of  the  customers  of  Burck- 
hardt &  Co.  in  lard  oil,  stearine  and  refined  lard,  at  the  time  of 
the  dissolution,  continued  to  transact  their  business  with  that 
house  after  the  dissolution ;  and  what  proportion,  if  any,  tranif^ 
ferred  their  trade  from  your  house  to  the  house  of  Leopold 
Burckhardt  &  Co.? 

Q.  5.  Is  it  not  true  that  the  value  of  your  business  in  the 
manufacture  and  sale  of  these  articles  was  unaifected  by  any 
competition  with  the  house  of  Leopold  Burckhardt  &  Co., 
while  that  house  was  doing  business ;  and  if  the  value  of  said 
business  was  affected  by  such  competition,  please  state  to  what 
extent  ? 

"  Q.  6.  What  proportion,  if  any,  of  the  customers  of  the  old 
house,  at  the  time  of  the  dissolution,  subsequently  transfen^ed 
their  custom  in  carbon  oils  wholly  from  your  house  to  the 
house  of  Leopold  Burckhardt  &  Co. ;  and  if  tliere  were  any 
sucli,  state  what  proportion  of  them  returned  their  business  to 
your  house,  when  the  house  of  Leopold  Burckhardt  &  Co. 
ceased  to  transact  business  ?" 

The  following  question  was  also,  propounded  to  the  same 
witness : 

"  Qtiestion  1.  Please  state  what  were  the  net  profits  of  tlie 
firm  of  Burckhardt  &  Co.,  the  year  preceding  the  dissolution^ 
from  lard  oil  and  carbon  oil,  and  what  were  the  net  profits  of 
your  firm  the  year  succeeding  the  dissolution,  from  the  same 
sources.  State  what  proportion  of  said  profits  were  from  lard 
oil,  and  what  from  carbon  oil." 

All  of  these  questions  were  overruled,  and  the  evidence 
sought  by  them  ruled  to  be  incompetent  by  the  master.  In- 
formation of  a  like  character  was  sought  from  other  witnesses, 
but  it  was  excluded. 
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Exceptions  were  taken  to  the  report  of  the  master  on  the 
-ground  of  his  rejecting  evidence  as  above  referred  to;  and 
Also  on  the  ground  th&t  his  findings  as  to  the  law  and  the  facts 
iirerc  erroneous. 

At  the  February  tenUjlSTT,  the  exceptions  were  overruled,  the 
report  confirmed,  and  a  decree  was  entered  in  accordance  there- 
ivith. 

The  object  of  the  present  petition  in  error  is  to  obtain  the 
reversal  of  these  judgments. 

Among  other  things  it  is  assigned  for  error  (1),  that  the 
court  erred  in  construing  the-  contract^  of  October  16,  1871 ; 
(2),  that  the  court  erred  in  its  findings  and  order  entered  at  the 
January  term,  1875 ;  and  (3),  that  it  erred  in  sustaining  the 
rulings  of  the  master  and  in  confirming  his  report. 

The  defendant  in  error  has  also  filed  a  cross-petition  in  error. 
The  ground  of  en-or  assigned  is  that  the  court  erred  in  not 
liolding  that  there  was  an  entire  failure  of  consideration  to  the 
extent  of  $35,000,  being  the  agreed  value  as  claimed  of  the 
good-will. 

King^  Thompson  dk  MaawelZ^  for  plaintiff  in  error: 

The  plaintiff  was  entitled  to  a  jury,  and  a  reference  to  a 
master  against  his  objection  was  error.  17  Ohio  St.  596 ;  26  Ohio 
Stt  426  ;  30  Oliio  St.  50  ;  Buckner  v.  Mear,  26  Ohio  St.  514. 

The  measure  of  damages  adopted  by  the  master  was  a  clear 
violation  of  the  fundamental  principle  of  the  law  of  damages, 
which  is  that  damages  shall  be  given  as  compensdtion  for  actual 
loss,  Mayne  on  Damages,  *6,  *12 ;  Sedgwick  on  Damages, 
*29,*200;  2  Greenleaf  on  Ev.  §  253;  12  Ohio  St.  361;  Id, 
182 ;  26  Ohio  St.  33 ;  23  Ohio  St.  255 ;  35  Conn.  543 ;  62 
Mo.  180 ;  1  Fisher,  56 ;  4  B.  &  A.  416 ;  Brown  on  Trade- 
marks, §  505 ;  L.  R.  1  Eq.  Ca.  299. 

The  consideration  was  not  severable.  Byles  on  Bills,  99 ; 
Daniell  on  Neg.  Inst.  §203;  16  Ohio,  504;  3  Bos.  &  Pul. 
162;  16  Ohio  St.  133;  20  Ohio,  St  89;  12  Ohio,  153;  22 
Pick.  457. 

As  to  failure  of  consideration  as  a  defense,  see  Mayne  on 
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Damages,  123 ;  2  B.  &  Ad.  155 ;  Id.  320 ;  2  Wm.  Saunders, 
156;  1  Exch.  162;  14  East,  486;  26  Ohio  St.  33;  23  Ohio  St. 
272.  When  failure  is  ouly  partial.  26  Ohio  St.  33  ;  16  Ohio, 
604;  3  Ohio,  285.  It  must  ])e  total.  Greenleaf  v.  Cook^  2 
Wheaton,  13;  Pul^fer  v.  Jlotchhiss^  12  Conn.  234;  WasJi- 
hum  V.  Picot^  3  Dev.  (Law),  390 ;  Ehninger  v.  Drew^  4  McL. 
388;  Stone  v.  Peake,  16  Vt.  213;  Kemodle  v.  Hunt,  4 
Blackf.  57;  EerUon  v.  S<m)U,  Dudley  (Geo.)  245;  WmtwoHh 
V.  Goodwin^  21  Me.  151 ;  Walter  a  v.  Armstrong^  5  Minn. 
448  ;  Morgan  v.  liicliardson,  1  Camp.  40,  n. ;  Tye  v.  Gwynn^, 
2  Camp.  346 ;  Anso%  on  Contracts,  285 ;  4  Bmg.  409 ;  6 
Term,  570. 

Sa^e  cfe  Ilinlde^  and  StaUoy  KUtredge  <&  Sliocmaker,  for  de- 
fendant in  error : 

The  very  moment  the  retiring  partner  enters  upon  open^ 
active,  general  competition  for  the  old  business,  it  is  gone.  It 
cannot  be  cut  up  into  fragments.  It  is  not  susceptible  of 
division  or  apportionment.  It  is  all  there  or  it  is  all  gone. 
We  do  not  claim  that  the  solicitation  of  one  or  two  or  five  of 
the  old  customera,  or  engaging  in  competition  for  their  trade^ 
is  a  destruction  of  the  good -will.  We  are  referring  to  open, 
general,  active  competition,  such  as  Leopold  engaged  in.  There 
is  no  such  thing  as  parceling  out  or  dividing  up  the  good-M^ilL 
in  that  case.  It  is  not  a  ease  for  arithmetical  or  mathematical 
computation.  A  court  of  equity  will  look  at  all  the  circum- 
stances, and  decree  accordingly.  Upon  the  findings  by  the 
court,  or  upon  the  findings  by  the  master,  the  equity  of  thi& 
case  is,  we  confidently  submit,  that  Leopold  is  not  entitled  to 
recover  any  part  of  the  compensation  he  was  to  receive  for  liis 
interest  in  the  good-wilL  Fovlke  v.  Harding^  13  Pa.  St.  242 ; 
M.,Ki&T.  By,  Co.  v.  City  of  Fort  ScoU,  15  Kansas,  435  ; 
Gottachalk  v.  Witter y  3  Am.  Law  Record,  394;  «.  <?.,  25 
Ohio  St.  76 ;  Wilson  v.  Wilson,  30  Ohio  St.  365  ;  French 
V.  MUlard,  2  Ohio  St.  45 ;  AsKbrook  v.  Ilite,  9  Ohio  St 
357. 

Neither  party  was  entitled  to  a  jury,  and  the  reference  to  a 
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master  was  proper.  4  Ohio  St.  722  ;  8  Ohio  St.  33 ;  3  6hio 
St.  551 ;  6  Ohio  St.  119-140;  25  Oliio  St.  411 ;  11  Wheat. 
103. 

We  think  the  measure  of  damages  should  have  been  the 
entire  value  of  the  good-will. 

White,  J.  We  only  deem  it  necessary  in  this  case  to  de- 
termine the  following  questions : 

1.  Whether  the  plaintifPs  interest  in  the  firm,  including  the 
good- will,  was  sold  to  the  defendant  as  an  entirety  ? 

2.  Whether  the  court  erred  in  overruling  the  exceptions  to 
the  report  of  the  master  ? 

3.  Whether  the  petition  of  the  defendant,  which  the  court 
ordei*ed  to  stand  as  his  answer  and  counter-claim  in  this  case, 
is  available  as  a  counter-claim  ? 

As  to  the  first  question.  We  think  this  must  be  answered 
in  the  afiirmative. 

By  the  agreement  the  property,  including  the  good-will,  was 
required  to  be  put  up,  bid  for  and  sold  as  "  a  going  concern" 
to  the  highest  bidder.  The  party  buying  was  to  pay  one-half 
of  the  price  bid,  to  his  copartner,  one-third  cash,  and  the  bal- 
ance in  equal  notes  bearing  six  per  cent,  interest,  payable  in 
one  and  two  years,  secured  by  mortgage  upon  the  real  estate. 
The  defendant  became  the  purchaser,  and  performed  the  agree- 
ment on  his  part  by  the  payment  of  the  cash  and  the  execu- 
tion of  the  notes  and  mortgage  to  the  plaintiff,  for  one-half  of 
the  purchase-money.  The  plaintiff  gave  the  defendant  the  ex- 
clusive possession  of  the  concern  and  conveyed  and  transferred 
to  him  the  property  purchased.  The  consideration  was  entire 
for  all  that  was  purchased  ;  and  there  was  no  separation,  in  the 
contemplation  of  the  parties,  of  the  good-will  from  the  other 
property. 

The  execution  of  the  deed  was  not  intended  to  vary  the 
contract  of  sale.  The  consideration  named  in  the  deed  was  in- 
serted by  counsel,  in  order  to  satisfy  the  revenue  laws  in  regard 
to  stamps,  and  for  no  other  purpose.  It  did  not  operate  to  de- 
stroy or  sever  the  entirety  of  the  consideration  for  the  pur- 
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chase,  as  fixed  by  the  contract.  Tlie  court,  therefore,  erred  in 
regarding  the  sum  named  in  the  deed  as  an  apportionment  by 
the  parties  of  the  consideration  received  b}'  the  vendor ;  and  in 
making  it  the  basis  from  which  to  infer  that  they  also  agreed 
upon  a  separate  value  for  the  good-will. 

As  to  the  second  question.  The  court  erred  in  sustaining 
the  report  of  the  master.  The  master  ruled  that  the  measure 
of  damages  was  the  actual  amovmt  of  improper  solicitation 
of  customers  of  the  old  house,  and  not  the  loss  of  business 
caused  by  such  solicitation.  Hence,  he  excluded  all  testimony 
offered  to  prove  the  extent  of  the  loss  of  business  from  tliat 
cause.  Upon  the  theory  adopted  by  the  master  ineffectual 
solicitation  was  as  injurious  and  as  much  the  basis  of  recovery 
as  that  which  was  effectual ;  and  consequently  that  the  dam- 
ages would  be  the  same  where  there  had  been  improper  solici- 
tation and  no  change  in  the  business,  as  it  would  be  where  the 
business  had  been  destroyed.  The  damages  should  be 
measured  by  the  injury  sustained,  and  not  by  the  ineffec- 
tual attempts  to  injure. 

As  to  the  third  question.  The  pleading  ordered  by  the 
court  to  stand  as  an  answer  and  counter-claim,  was  not,  origin- 
ally, intended  as  a  counter-claim.  It  was  drawn  as  a  petition 
in  another  action,  and  was  founded  upon  the  alleged  right  to 
have  a  cancellation  of  the  notes  to  the  extent  of  $35,000. 
In  our  view  no  such  right  existed ;  but  if  it  had  it 
might  have  been  asserted  by  way  of  counter-claim  in  the 
action  brought  to  foreclose  the  mortgage.  The  counter-claim 
to  which  the  defendant  was  entitled  was  one  foi'  damages  only. 
There  was  no  failure  of  consideration,  in  the  proper  sense  of 
the  term,  which  could  be  available  as  a  m>ere  defense.  The 
defendant's  claim  for  damages  might  have  been  enforced  in  an 
independent  action ;  or  he  might  assert  it  by  way  of  counter- 
claim in  the  action  brought  against  him.  The  claim  was 
founded  on  the  contract  in  part  performance  of  which  the 
mortgage  was  given,  and  was  thus  connected  with  the  subject 
of  the  action.  But  in  whichever  form  of  proceeding  the 
claim  is  sought  to  be  enforced  the  measure  of  damages  would 
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l>e  the  same ;  nor  would  the  defendant's  measure  of  redress 
have  been  varied  if  the  consideration  for  the  purchase  had  been 
fully  paid. 

Tme,  the  pleading  does  not  state  any  specific  sum  as  the 
<lamages  sustained.  It  does  state  the  facts  constituting  a  cause 
of  action  for  which  damages  are  recoverable,  and  asks  that  the 
notes  be  satisfied  and  canceled  to  a  specified  extent,  and  "  for 
all  other  proper  relief  in  the  premises  to  which  the  coui't  may 
find"  the  party  entitled.  , After  issue  and  trial,  we  do  not 
think  the  informalities  in  the  pleading  as  a  counter-claim  con- 
stitute grounds  for  reversal. 

The  difficulty  arose  from  the  improper  consolidation  of  the 
actions,  and  making  the  petition  in  one  the  substitute  for  a 
counter-claim  in  the  other.  The  provision  of  the  code  in  re- 
gard to  the  consolidation  of  actions  applies  only  where  they 
are  proeecuted  on  behalf  of  the  same  plainti£P. 

We  see  no  objection  to  the  account  being  taken  before  a 
master,  if  the  court  so  orders.  The  action  was  an  equitable 
one,  brought  solely  to  foreclose  a  mortgage. 

The  defendant,  under  the  code,  was  authorized  to  set  up  in 
his  answer  a  coimter-claim,  whether  it  was  of  a  legal  or  an 
-equitable  nature.  By  setting  it  up  in  an  equitable  action,  it 
became  the  subject  of  equitable  jurisdiction.  And  it  is  a  prin- 
•eiple  of  equity  that  when  the  jmisdiction  of  the  court  attaches, 
it  is  authorized  to  go  on  and  do  complete  justice  between  the 
parties,  although  in  accomplishing  this  result  it  may  decree  on 
matters  cognizable  at  law.  Buckner  v.  Meer^  26  Ohio  St. 
il7. 

Jvdgment  reversed^  cmd  ca/fMse  remanded 
for  further  proceedhigs. 


The  State  v,  Jackson. 

Whether  specific  provisions  in  a  statute  as  to  the  officers  by  whom  oaths 
shall  be  administered  in  a  particuhir  proceeding,  have  been  modified 
by  a  subsequent  statute  empowering  another  otticer  "  to  administer  all 
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oaths  required  or  authorized  by  law  to  be  administered  in  this  state,"* 
is  to  be  determined,  not  merely  by  the  words  of  the  general  act.  but 
from  a  consideration  of  all  the  legislation  on  the  subject. 
2.  In  an  arbitration  under  the  statute  (3  Curwen,  2409  ;  75  Ohio  L.  736  r 
Rev.  Stats.  §§  5Wl-i>018),  the  oath  to  the  witnesses  must  be  adminis- 
tered by  a  judare  or  justice  of  the  peace  ;  and  perjury  cannot  be  as- 
signed on  the  testimony  of  a  witness  in  such  a  case,  where  the  oath, 
was  administered  l)y  a  notary  public,  notwithstanding  the  general  lan- 
guage of  the  statute  empowering  notaries  public  to  administer  oaths  in: 
all  cases  required  or  authorized  by  law.  8  Curwen,  1752  ;  1  S.  &  C. 
873 ;  Rev.  SlatK.  §  118. 

On  exception  by  the  prosecuting  attorney  of  Butler  County 
to  the  judgment  of  the  Court  of  Common  Pleas  of  that 
county. 

At  the  January  tenn,  1880,  of  the  court  of  common  pleas  of 
Butler  county,  Richard  Jackson  was  indicted  for  perjury.  The 
defendant,  by  his  counsel,  demurred  to  the  indictment,  the- 
c>ourt  sustained  the  demurrer,  and  the  prosecuting  attorney  ex- 
cepted. The  case  is  brought  into  this  court  on  application  of 
the  prosecuting  attorney,  under  sections  7305-7308  of  the  re- 
vised statutes. 

The  indictment  alleges,  among  other  things,  that  on  October 
26,  1878,  controversies  and  differences,  not  involving  the  title 
to  real  estate,  arose  between  said  Richard  Jackson  and  one 
James  Jackson,  in  which  it  was  claimed  by  said  James  Jack- 
son that  he  had,  at  sundry  times  stated  in  the  indictment,  paid 
to  said  Richard  divers  sums  of  money,  and  delivered  to  him. 
divers  parcels  and  packages  of  merchandise,  the  amounts  and 
values  being  set  forth  in  the  indictment,  and  being  in  the 
aggregate  several  thousand  dollars  ;  that  on  said  day  said 
Richard  Jackson  and  James  Jackson  did  agree,  at  said  Butler 
county,  by  writing  signed  by  each  of  them  under  his  seal,  to 
submit,  and  they  did  then  and  there  in  writing  aforesaid  sub- 
mit, the  matters  and  differences  existing  between  them,  in- 
cluding tlie  matters  hereinbefore  referred  to,  to  the  arbitration 
of  John  L.  Martin,  Russell  Potter  and  C.  W.  Mclntire,  "  or 
any  two  of  them  who  niight  attend  and  act,  the  said  arbitrators 
to  be  first  duly  sworn  to  faithfully  and  honestly  discharge  their 
duties  as  sucli  arbitrators,  and  said  arbitration  to  be  held  at  the 
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private  oflBce  of  Israel  Williams,  in  the  city  of  Hamilton,  in  said 
county  of  Bntler,  and  state  of  Ohio,  and  to  be  commenced  on 
said  26th  day  of  October,  a.  d.  1878,  and  to  be  continued  upon 
adjournment  by  said  arbitrators  until  completed,  said  arbitrators 
to  make  their  award  in  writing,  and  to  deliver  a  copy  of  the^ 
Rame  to  each  of  said  parties,  and  said  arbitrators,  if  they  could 
not  agree,  to  clioose  a  third  party  to  act  with  tliem,  who  should 
also  be  duly  sworn : "  that  said  arbitrators  met  at  the  office 
of  said  Williams,  at  the  time  named,  and  were  there  "  duly 
sworn  according  to  law  by  John  M.  Davidson,  a  notary  public 
in  and  for  said  county,  who  was  then  and  there  duly  authorized 
to  administer  such  oath  : "  that  the  arbitrators  then  proceeded 
to  hear  the  sworn  testimony  of  witnesses,  and  said  Kichard 
Jackson  was  then  and  there  duly  sworn  according  to  law  as  a. 
witness  in. said  proceeding  by  Milton  N.  Davis,  who  was  then 
and  there  a  ^tary  public  in  and  for  said  county,  and  who  then 
and  tliere  had  full  power  to  administer  said  oath ;  and  said 
Richard  Jackson  being  so  sworn  did  then  and  there,  before 
said  arbitrators,  in  said  proceeding,  and  in  matters  material 
thereto,  willfully  and  corruptly  depose,  testify,  and  declare 
certain  matters  to  be  fact,  to  wit,  that  said  James  Jackson  had 
not  paid  to  him  said  moneys  or  delivered  to  him  the  said 
merchandise,  or  any  part  thereof,  and  was  nut  entitled  to  credit 
for  said  moneys  or  merchandise  in  tlie  settlement  of  their 
accounts ;  whereas  in  truth  and  in  fact  said  James  Jackson 
had  paid  said  money  and  delivered  said  merchandise,  and  was. 
entitled  to  credit  for  the  same  in  the  adjustment  and  settlement 
of  said  accounts,  he,  the  said  Kichard  Jackson,  then  and  there 
well  knowing  said  matters,  so  as  aforesaid  by  him  deposed 
and  declared  to  be  true,  to  be  false.  The  indictment  concluded 
in  '-tie  usual  form :  "  And  so  the  jurore,"  &c. 

George  K.  Na^h^  attorney-general,  J,  F.  Neilcm^  prosecuting 
attorney,  and  W,  J,  GiVmore^  for  the  state. 

James  E,  Neal^  appointed  by  the  judge  presiding  at  the 
trial,  in  support  of  the  ruling  of  the  court  of  common  pleas. 

Okey,  J.     Arbitration  is  a  method  which  has  long  existed 
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at  common  law  for  the  settlement  of  disputes  and  contro- 
versies. No  particular  fonn  is  required  in  the  pro<-eeding. 
Neither  the  arbitrators  nor  the  witnesses  are  requirecl  to  be 
fiwom,  tliough  the  parties  may  stipulate  that  such  oaths  shall 
be  administered.  The  submission  may  be  revoked  by  either 
party  at  any  time  before  the  award  is  actually  delivered,  and 
the  award  itself  has  no  legal  effect  whatever  except  that  it  furn- 
ishes foundation  or  cause  of  action  or  defense  against  the  party 
ivho  fails  to  perform  or  abide  by  the  award.  In  England 
Tarious  statutory  provisions  on  the  subject  are  also  in  force. 

In  Ohio  we  have  liad,  for  many  yeare,  statutory  provisions 
providing  for  arbitration  in  particular  cases,  as  in  actions  be- 
fore a  justice  of  the  peace,  and  questions  arising  in  the  settle- 
ment of  estates ;  but  for  half  a  century  a  statute  has  existed  in 
this  state,  without  material  change  (3  Curwen,  2409  ;  75  Ohio 
L.  738 ;  Kev.  Stat.  §§  5601-5613)  which  is  general  in  its  ap- 
plication. Notwithstanding  these  various  statutory  provisions, 
:t  is  well  settled  that  the  common-law  mode  of  arbitration  is 
«till  in  force  in  this  state,  where  the  parties  have  not  under- 
taken to  pursue  the  statute.  See  notes  to  the  above  sections 
of  the  revised^  statutes,  and  Brown  v.  Kbicaidy  Wright,  37. 

To  constitute  an  arbitration  under  the  general  statute  of  this 
state,  above  referred  to,  it  is  not  necessary  that  any  suit  be- 
tween the  parties  should  be  pending,  that  any  particular  num- 
ber of  persons  should  be  selected  as  arbitrators,  that  there 
should  be  arbitration  bonds,  or  that  the  award  should  be  made 
a  rule  of  court ;  but  it  is  rcquired  that  the  arbitrators  and  wit- 
nesses shall  be  sworn,  that  the  award  shall  be  in  writing  signed 
by  a  majority  of  the  arbitrators,  and  that  a  true  copy  of  the 
award  shall  be  delivered  to  each  of  the  parties  in  interest. 

The  indictment  in  this  case  sufficiently  shows  that  the 
parties  endeavored  to  pursue  the  statute  in  holding  the  arbi- 
tration in  question.  Indeed,  except  that  the  oaths  to  the  arbi- 
trators and  witnes8es  were  administered  by  notaines  public,  it 
does  not  appear  that  any  requirement  of  the  statute  was 
omitted.  This  view  is  strengthened  by  the  act  of  1877,  74 
Ohio  L.  335,  §  10 ;  Rev.  Stat.  §  7221,  which  provides  that, 
**'  In  an  indictment  for  perjury,  or  subo:iiiUion  of  perjury,  it 
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shall  be  sufficient  to  set  forth  the  substance  of  the  offense 
charged  and  before  what  court  or  authority  the  oath  was  taken, 
averring  such  court  or  authority  to  have  full  power  to  admin- 
ister the  same,  together  with  the  proper  averments  to  falsify 
the  matters  wherein  the  perjury  is  assigned,  without  setting 
forth  any  part  of  any  record  or  proceeding,  or  the  commission 
or  authority  of  the  court  or  other  authority  before  which  the 
perjury  was  committed." 

Assuming  that  the  alleged  perjury,  upon  which  the  indict- 
ment is  framed,  was  committed  in  a  proceeding  under  the 
general  statute  relating  to  arbiti^ations,  the  question  arises 
wliether  the  averments  would  sustain  a  conviction.  The  stat- 
ute defining  perjury  provides  that,  "  Whoever,  either  verbally 
or  in  writing,  or  on  oath  lawfully  administered,  willfully  and 
corruptly  states  a  falsehood  as  to  any  material  matter  in  a  pn)- 
ceeding  before  any  court,  tribunal,  or  officer  created  by  law,  or 
in  any  matter  in  relation  to  which  an  oath  is  authorized  by 
law,  is  guilty  of  perjury,  and  shall  be  imprisoned  in  the  peni- 
tentiary not  more  than  ten  nor  less  than  three  yeare."  74 
Ohio  L.  258,  §  1 ;  Rev.  Stat.  §  6897. 

It  will  be  perceived  that,  to  be  of  any  force,  the  oath  must 
be  "  lawfully  administered."  An  oath,  therefore,  taken  by  a 
witness  in  an  arbitration,  must  be  administered  by  an  officer 
authorized  to  do  so,  otherwise  the  witness,  however  false  his 
testimony,  is  not  punishable  for  perjury. 

The  general  arbitration  statute,  aa  enacted  in  1831,  already 
referred  to,  provides  that  the  arbitrators  and  the  witnesses 
"  shall  be  under  oath  or  affirmation,  to  be  administered  to  them 
respectively  by  any  judge  or  justice  of  the  peace  of  the  proper 
county."  This  provision  was  re-enacted  in  the  same  words  in 
1878  (75  Ohio  L.  739,  §  6),  and  waB  carried  into  the  revised 
statutes  in  the  same  form,  section  5606. 

True,  it  was  provided  by  the  act  of  1852  (3  Curwen,  1752), 
that  a  notary  public,  within  the  county  in  which  he  may  re- 
side, shall  have  power  "  to  administer  all  oaths  required  or 
authorized  to  be  administered  id  this  state."  The  same  pro- 
vision, in  the  same  words,  w^as  carried,  on  the  repeal  of  that 
statute,  into  the  act  of  1856  (4  Curwen,  3031),  and  from  the 
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latter  statute  it  went,  without  change,  into  the  revised  stat- 
utes, section  118. 

It  will  be  seen  that  while  the  act  of  1831,  relating  to  arbi- 
trations, was  in  force,  requiring  the  oaths  to  the  arbitrators  and 
witnesses  to  be  administered  by  a  judge  or  justice  of  the  peace, 
the  act  of  1852,  relating  to.  notaries  public,  provided,  in  gen- 
eral terms,  that  a  notary  might  "  administer  all  oaths  required 
or  authorized  to  be  administered  in  this  state."  The  fact  that 
both  of  these  acts  were  subsequently  repealed  and  re-enacted, 
and  finally  carried  into  the  revised  statutes  in  the  same  form, 
has  no  effect  upon  the  construction  which  should  be  placed 
upon  the  provisions  in  question.  It  is  well  settled  that  where 
statutes  have  been  revised,  the  presumption  is  that  no  change 
in  the  construction  they  should  receive  was  intended,  and  that 
they  will  receive  the  same  construction  as  before  the  revision, 
xinless  the  legislative  intent  to  the  contrary  is  apparent. 
Williams  v.  State,  35  Ohio  St.  175. 

Whether  the  provisions  of  a  statute  relating  to  a  particular 
subject  are  embraced  by  a  subsequent  statute,  general  in  terniij, 
is  a  question  of  constniction.  State  v.  Newton,  26  Ohio  St. 
WO ;  Briffd  v.  Sta/rhuck,  34  Ohio  St.  280.  The  elder  statute, 
in  many  cases,  remains  wholly  unaffected  by  the  later  act. 
And  upon  the  fullest  consideration  we  ai'e  of  opinion  that  the 
power  to  administer  oaths  in  a  statutory  arbitration  is  still  con- 
fined to  judges  and  justices  of  the  peace  of  the  county,  and 
hence,  that  an  oath  administered  by  a  notary  public,  in  such 
statutory  pmceeding,  is  a  nullity.  Indeed,  the  general  power 
of  the  notary  to  administer  oaths  seems  to  be  confined  to  cases 
where  it  is  his  duty  to  furnish  a  certificate  that  such  oath  has 
been  administered.  This  opinion,  moreover,  is  strengthened 
by  cases  which  hold  that  where  the  parties  to  an  arbitration 
undertake  to  pursue  the  statutory  mode,  but  fail,  in  any  mate- 
rid  respect,  to  do  so,  the  proceeding  is  fatally  defective. 
Deerjield  v.  Arms,'  20  Pick.  480;  Burghart  v.  Otoen,  Vd 
Oray,  302  ;  Franklin  Mining  v.  Pratt,  101  Mass.  360.  And 
this  seems  to  be  the  better  opinion,  though  cases  to  the  con- 
trary may  be  found.     This  view  is  further  sti-engthened  by  the 
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absence  of  all  power  in  the  notary,  except  when  he  is  endeav- 
oring to  take  depositions,  to  punish  for  contempt. 

A  majority  of  the  court  hold  that  the  exceptions  must  be 
overruled.  Johnson,  J.,  who  unites  with  White,  J.,  and  my- 
self in  so  holding,  states  his  views  in  a  separate  opinion ;  and 
JBoYNTON  also  states  his  views  in  a  separate  opinion. 
McIlvaine,  C.  J.,  is  of  opinion  that  the  exceptions  ought  to 
be  sustained,  on  the  ground  that  while  in  a  statutory  arbitration 
the  oaths  provided  for  can.  only  be  administered  by  a  judge  or 
justice  of  the  peace,  yet  that  the  trial  in  question  was  a 
common  law  arbitration,  and  that  in  view  of  the  statute  of  this 
state  defining  perjury  and  the  statute  defining  the  powers  of 
notaries,  the  indictment  is  sufiicient. 

Ec43eption8  (/cerruled, 

BoYNTON,  J.,. dissenting.  When  the  statute  "authorizing 
^md  r^ulating  arbitration"  (1  S.  &  C.  80)  was. enacted,  the 
office  of  notary  public  did  not  exist.  The  office  was  created 
and  the  powers  and  duties  of  the  notary  were  defined  by  the 
act  of  April  2,  1852.  3  Curwin,  1751.  By  that  act  he  was  in- 
vested with  power  within  the  county  in  which  he  resides 
•*'  to  administer  all  oaths  required  or  authoiized  by  law  to  be 
administered  in  this  state."  The  same  power  was  conferred 
on  clerks  of  the  courts  of  the  state  by  the  act  of  January  29, 
1864.  S.  &  S.  71.  These  acts  having  been  passed  subsequently 
to  the  act  relating  to  arbitrations,  so  far  modify  the  same,  as 
to  bring  the  oath  administered  by  the  notary  or  a  clerk  of  the 
court,  in  a  matter  before  arbitrators,  clearly  within  the  sanction 
of  the  statute.  The  authority  of  the  notary  to  administer 
the  oath  is  not  only  within  the  words  of  the  act,  but  as 
•clearly  within  the  intent  as  language  can  express  it. 

Johnson,  J.  .  It  is  too  well  settled  to  admit  of  discussion, 
that  to  constitute  perjury,  the  false  oath  must  have  been  "  in  a 
proceeding  "  before  a  courts  tribunal  or  officer  created  hy  law, 
or  in  a  matter  in  relation  to  which  an  oath  is  authorized  hy 
laWy  and  that  a  mere  voluntary  oath,  or  one  before  any  board, 
tribunal  or  court  created  hy  the  parties^  or  any  self -constituted 
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tribunal,  or  in  a  matter  in  which  an  oath  is  not  authorized  hy 
law  to  be  administered,  cannot  be  the  subject  of  jperjurj. 

The  terms  of  the  submission  in  this  case  show  that  it  was  a 
tribunal  created  hy  the  parties^  or  a  common  law  arbitration 
merely.  , 

There  was  no  bond  fixing  the  time  and  place  of  trial,  or  the 
time  and  place  when  the  award  should  be  made,  but  a  mere 
agreement  to  snbmit  the  controversies.  There  was  no  agreement 
that  the  award,  when  made,  should  be  made  a  rule  of  court. 
The  award  made  was  not,  as  in  the  case  of  a  statutory  submis- 
sion, equivalent  to  a  verdict,  upon  which  a  final  judgment 
could  be  entered  by  either  party.  For  these  reasons,  I  concur 
in  sustaining  the  court  below. 

If,  however,  the  majority  of  the  court  are  correct,  in  treat- 
ing this  as  an  arbitration  under  the  statute,  then  I  concur  with 
my  brother  Boynton,  in  holding  that  a  notary  public  may 
swear  the  arbitrators  and  the  witnesses,  under  the  powers  con- 
ferred  upon  him  to  administer  oaths,  already  cited. 


The  Commissioners  of  Putnam  County  ei^  al.  v.  William 
Young  bt  al. 

1.  Where  the  laying  out  and  construction  of  a  new  county  road  and  the 

improvement  of  an  existing  road,  or  roads,  constitute  one  continuous 
road  improvement,  the  proceedings  therefor  before  the  county  com- 
missioners, under  the  act  of  March  29,  1867  (64  O.  L.  80),  and  the 
acts  amendatory  thereof,  may  be  had  under  the  same  petition. 

2.  M.  presented  a  petition  to  the  county  commissioners,  signed  by  himself 

and  others,  praying  for  the  laying  out  and  construction  of  a  county 
road,  and  for  the  improvement  of  two  existing  roads,  to  constitute, 
when  the  construction  and  improvement  were  completed,  one  continu- 
ous line  of  road.  The  petition  conformed  strictly  to*the  requirements 
of  the  second  section  of  said  act.  Whereupon  A.  and  others,  resident 
land  owners,  whose  lands  were  benefited  by,  and  were  to  be  assessed 
for  the  improvement,  petitioned  the  commissioners,  by  another  paper, 
"  to  be  counted  as  petitioners"  for  the  road  improvement,  "petitioned 
for  by  M.,  and  others."  HM,  that  A.  and  pthers  are  to  to  treated  as 
having  subscribed  the  petition  for  the  improvement  provided  for  by 
section  2  of  said  act. 
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3.  The  "lots  and  lands"  to  be  assessed  to  defray  the  expense  of  the  im- 
provement of  a  public  road  authorized  by  said  commissioners  include 
lots  within  the  limits  of  a  municipal  corporation,  where  the  same  are 
within  two  miles  of  the  improvement,  and  are  benefited  thereby. 

Error  to  the  District  Court  of  Putnam  County. 

The  original  action  was  brought  by  the  defendants  in  error 
against  the  commissioners  and  auditor  of  Putnam  county,  to 
enjoin  the  improvement  of  a  public  highway  under  the  act  of 
March  29,  1867,  and  the  acts  amendatory  thereof. 

The  petition  for  the  improvement,  presented  March  14, 1876, 
was  as  follows : 

"  To  the  Honorable  the  Board  of  County  Cortimisaioners  of 
Pubaami  (xnmty^  Qhio. 

"  The  undersigned  petitioners,  resident  land-holders  of  the 
said  county  of  Putnam,  residing  along  the  road  hereinafter  de- 
scribed, and  whose  lands  will  be  assessed  for  the  proposed  im- 
provement, respectfully  petition  your  honorable  body  to 
improve  the  county  road  running  east  from  the  eastern 
terminus  of  Fourth  street  in  the  village  of  Ottawa,  in  said 
county,  and  on  the  east  corporation  line  of  said  village,  between 
sections  23  and  26  and  24  and  25  in  Ottawa  township,  and  be- 
tween sections  19  and  30  and  29  and  20  in  Blanchard  township, 
in  said  county  of  Putnam ;  that  said  road  be  laid  out  and 
established  beyond  its  present  terminus  as  follows :  To  run 
east  from  the  present  terminus  between  sections  21  and  28, 
and  22  and  27,  and  23  and  26,  and  24  and  25,  imtil  it  inter- 
sects the  Ottawa  and  Findlay  state  road ;  that  said  improve- 
ment be  then  made  upon  said  Ottawa  and  Findlay  state  road 
to  where  it  crosses  the  county  line  between  Putnam  and 
Hancock  counties,  and  there  terminate;  that  said  road  improve- 
ment be  ordered  and  made  by  grading,  macadamizing  and 
draining  said  road  so  above  described,  as  provided  by  the  laws 
of  the  state  of  Ohio." 

This  petition  was  signed  by  John  Maidlow  and  otliers,  and 
soon  after  it  was  presented  to  the   comniissionei^s,  and  before 
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action  thereon,  the  following  petition,  signed  by  a  number  of 
resident  lot  owners  in  the  village  of  Ottawa,  a  village  lying 
within  the  assessing  district,  and  near  the  contemplated  im- 
provement, was  also  presented. 

"  To  the  Commissioners  of  Putnam  county^  Ohio. 
"  Gentlemen  : — We,  the  undersigned  land  owners,  whose 
lands  will  be  assessed  for  the  improvement  of  a  road  petitioned 
for  by  John  Maidlow  and  others,  respectfully  ask  that  the 
lots  and  tracts  of  lands  in  the  village  of  Ottawa  be  embraced  in 
the  list  of  lands  to  be  assessed  for  the  said  road  improvement, 
and  that  we  may  be  counted  as  petitioners  for  said  road  im- 
provement." 

A  like  petition  by  resident  lot  owners  of  the  village  of  Gilboa, 
a  village  also  lying  near  the  improvement  and  within  the 
assessi/ig  district,  was  presented.  Counting  the  names  on  these 
two  last  petitions  of  those  whose  lots  within  the  village  were 
reported  by  the  viewers  and  surveyor,  as  specially  benefited  by 
the  improvement,  and  which  ought  to  be  assessed  to  meet  the 
cost  of  the  same,  and  there  was  no  doubt  that  a  majority  of 
the  resident  land  owners,  whose  lands  would  be  specially 
benefited  by  the  improvement,  and  which  lay  within  two  miles 
of  the  improvement,  had  subscribed  the  petition  therefor.  If 
not  counted,  the  matter  of  jurisdiction  of  the  commissioners 
was  left  in  doubt. 

The  petition  signed  by  Maidlow,  it  will  be  seen,  sought  the 
improvement  of  an  existing  road  from  Ottawa  village  to  a  point 
in  Blanchard  township,  and  the  laying  out  and  construction  of 
a  new  road  from  the  latter  point  leading  east  until  it  intersected 
the  Ottawa  and  Findlay  state  road,  and  the  improvement  of 
the  latter  road  from  said  point  of  intersection,  to  the  eastern 
line  of  Putnam  county. 

The  district  court — to  which  the  cause  had  been  appealed — 
gave  judgment  enjoining  the  commissioners  from  taking  further 
action  in  the  matter  of  said  road  improvement.  This  judgment 
it  is  now  sought  to  reverse.  In  support  of  the  judgment  it  is 
claimed — 1st,  That  the  commissioners  had  no  power  to  lay  out 
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and  construct  a  new  road,  and  improve  an  existing  one,  under 
the  same  petition.  2d.  That  if  the  power  existed,  the  com- 
missioners acquired  no  jurisdiction  to  order  the  construction 
and  improvement,  because  the  requisite  number  of  land 
holders  of  the  county  whose  lands  were  reported  as  benefited 
and  for  assessment,  had  not  subscribed  the  petition  there- 
for. 

C  c/.  Swan,  for  plaintiff  in  error : 

1.  Lot  owners  in  municipal  corporations,  whose  property  is 
benefited,  could  properly  petition  for  the  improvement.  Mah- 
emaon  v.  Kauffinan,  35  Ohio  St.  445  ;  64  Ohio  Laws,  83,  §  9. 

2.  The  county  commissioners  had  authority  under  one  and 
the  same  petition,  to  improve  an  old  road  and  establish  a  new 
one.     73  Ohio  Laws,  184,  §  1. 

3.  The  acts  in  force  under  which  these  proceedings  were  had 
are:  73  Ohio  Laws,  184,  §  1;  65  Id.  41,42,  §  2;  64  Id.  81, 
§  3 ;  71  Id.  94,  §  4 ;  65  Id.  42,  §  5  ;  65  Id.  43,  §  6 ;  73  Id. 
169, 170,  §  7 ;  64  Id.  83,  §  8 ;  71  Id.  94,  §  4 ;  64  Id.  83,  84, 
§  9 ;  65  Id.  44,  §  10;  73  Id.  144,  §  12. 

4.  The  petitioners  need  not  all  sign  the  same  petition. 
CampbeU  v.  Park,  32  Ohio  St.  544. 

For  a  discussion  and  disposal  of  all  the  points  in  this  case,  see 
Ilaya  v.  Jones,  27  Ohio  St.  218  ;  Hays  v.  Lewis,  28  Ohio  St. 
326 ;  Quintan  v.  Myers,  29  Ohio  St,  500 ;  Make^nson  v.  Kauff- 
man,  35  Ohio  St.  444 ;  Parker  v.  Bwrgett,  29  Ohio  St.  513. 

Isaiah  PiUa/rs,  for  defendants  in  error : 

1.  The  county  commissioners  could  legally  only  count  those 
for  the  improvement  who  "  shall  have  subscribed  the  petition 
mentioned  in  section  2  of  the  act  of  1867  (64  Ohio  Laws,  80), 
and  the  acts  amendatory  thereof.  The  request  that  "  we  be 
counted  as  petitioners  for  said  road  improvement"  is  not 
"  subscribing  "  the  petition  mentioned  in  said  section  2. 

2.  The  act  does  not  contemplate  that  the  owners  of  town 
and  village  lots  should  be  signers  of  the  petition  for  a  road 
improvement.  A  town  lot  is  not  such  a  2o^  as  the  statute 
refers  to. 
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3.  The  laying  out  of  a  new  road  and  the  improving  of  aa 
old  one  could  not  be  done  under  the  same  petition.  Oeddes  v. 
Rice,  24  Ohio  St.  60. 

BoTNTON,  J.  The  first  question  arising  on  the  record  in  the 
present  case,  involves  the  jpower  of  the  coimty  commissioners 
to  lay  out  and  construct  a  new  county  road,  and  improve  an 
existing  road,  in  the  same  proceeding  and  imder  the  same  peti- 
tion, under  the  act  of  March  29,  1867  (64  Ohio  Laws,  80),  and 
the  acts  amendatory  thereof.  By  the  first  act,  authorizing  the- 
commissioners  to  construct  roads  on  the  petition  of  a  majority 
of  resident  land  owners  along  and  adjacent  to  the  line  of  the- 
road,  they  were  limited  and  confined  in  their  authority  to  the 
improvement  of  roads  previously  laid  out  and  established. 
This  act  was  passed  April  5,  1866  (63  Ohio  Laws,  114),  but  was 
only  continued  in  force  until  the  act  of  1867,  was  passed,  by 
which  the  whole  subject-matter  of  the  act  of  1866  was  revised,, 
and  the  act  repealed. 

By  the  first  section  of  the  act  of  1867,  power  was  conferred 
on  the  commissioners  to  lay  out  and  construct  state  and  county 
roads  or  parts  thereof,  as  well  as  to  improve  existing  roads,  the 
power  to  be  exercised  in  the  mode  prescribed  by  the  piv)vis- 
ions  of  that  act. 

By  the  second  section  it  was  enacted,  that  "  before  the  com- 
missioners of  any  county  shall  order  any  irrvprovement  men- 
tioned in  the^r*^  section  of  this  act,  a  petition  shall  be  pre- 
sented to  them  at  any  regular  or  called  session,  signed  by  a 
majority  of  land  holders  resident  within  said  county,  whose 
lands  will  be  assessed  for  the  expense  of  the  same,  as  herein- 
after provided,  stating  the  kind  of  improvement  prayed  for^ 
and  the  points  between  which  the  same  is  asked." 

It  seems  manifest  from  the  language  of  this  provision,  that 
the  word  "  improvement "  related  not  only  to  the  improve- 
ment of  an  existing  road,  but  also  to  the  establishment  and 
construction  of  a  new  road.  Unless  this  be  so,  the  act  provided 
no  mode  for  carrying  into  effect  the  power  conferred  by  the 
first  section,  to  order  the  laying  out  and  construction  of  new 
roads.  By  the  express  language  of  that  section,  the  power  to- 
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<X)ii8truct,  as  well  as  to  improve,  was  to  be  exercised  in  the 
mode  prescribed  in  the  subsequent  provisions  of  the  act,  and 
the  second  section  was  the  only  one  prescribing  the  mode  of 
procedure  to  bring  the  power  to  lay  out  and  construct  into 
operation.  And  although  the  second  section  of  that  act  was 
80  amended  by  the  act  of  March  31,  1868  (65  Ohio  Laws,  41), 
as  to  drop  out  a  part  of  the  language  above  quoted,  it  still  re- 
mains true,  that  the  power  to  order  the  construction  or  improve- 
ment, under  the  statute  thus  amended,  can  only  be  exercised 
under  a  petition,  stating  the  kind  of  improvement  prayed  for. 

The  word  "improvement,"  as  used  in  the  act,  in  the  provis- 
ions subsequent  to  the  first  section,  in  nearly  all  instances 
Tclates  to,  and  includes,  the  laying  out  and  construction  of  new 
roads,  as  well  as  the  improvement  and  repair  of  those  pre- 
viously constructed,  and  in  actual  use.  For  instance,  the  only 
tond  to  be  given  is  required  to  be  for  the  payment  by  the 
obligors  of  the  expense  of  the  preliminary  survey  and  report, 
if  tlie  said  improvement  is  not  finally  ordered.  §  2.  The 
«ame  section  requires  the  county  auditor  to  give  notice  by  pub- 
lication of  the  kind  of  improvement  asked  for.  By  section 
3  proviBion  is  made  for  assessing  compensation  or  damages  to 
■owners  whose  property  is  taken  for  the  improvement.  And 
while  section  4  devolves  on  the  viewers  and  engineer  the  duty 
to  report  to  the  commissioners  upon  the  public  necessity  of  the 
contemplated  construction,  or  improvement,  no  report  is  re- 
quired to  be  made  of  the  damages  claimed,  and  the  amount 
iusessed  each  claimant,  except  as  they  relate  to  the  improve- 
ment. The  commissioners  are  authorized,  if  in  their  opinion 
■public  utility  requires  it,  to  order  the  improvement  to  be  made,. 
and  when  so  ordered,  the  duty  is  enjoined  upon  them,  to 
appoint  three  disinterested  freeholders,  who  are  required,  upon 
actual  view  of  the  premises,  to  apportion  the  estimated  expense 
of  said  improvement  upon  the  real  property  embraced  in  the 
order,  according  to  the  benefit  to  be  derived  therefrom.  These 
provisions,  without  respect  to  others  of  like  character  and  sig- 
nificance to  which  reference  might  be  made,  suflice  to  show  that 
the  term  "  improvement,"  as  employed  in  the  statute,  was  in- 
tended to  include  and  embrace  the  construction  of  a  now  road 
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as  well  as  the  repair  of  an  old  one.  A  thing  within  the  in- 
tention of  the  makers  of  a  statute  is  as  ninch  witliin  the  statute, 
as  if  within  the  letter.  9  Bacon  Ab.  247.  Such  being  the 
meaning  of  the  statute,  we  are  of  the  opinion  that  since  the 
passage  of  the  act  of  April  23,  1869  {66  Ohio  Laws,  59), 
amendatory  of  section  1  of  the  act,  as  amended  March  31, 1868, 
the  commissioners  have  possessed  the  power,  if  they  did  not 
possess  it  before,  to  order  the  construction  of  a  n6w  county 
road,  and  the  improvement  of  an  existing  state,  coimty  or 
township  road,  &c.,  under  the  same  petition,  where  the  same 
constitute  one  continuous  road  improvement.  This  power  was 
expressly  given  by  the  last  clause  of  said  section,  as  thus 
amended,  and  was  carried  into  the  subsequent  amendment  of 
the  same  section  by  the  act  of  April  11,  1876.  73  Ohio  Laws, 
184. 

2.  It  is  next  objected,  that  the  petition  for  the  improvement 
was  not  subscribed  by  the  majority  of  tlie  resident  land  owners 
of  the  county  whose  lands  were  reported  as  benefited  by  the 
improvement,  and  for  the  expense  of  which  tliey  ought  to  be 
assessed.  The  first  ground  of  the  objection  is,  that  the  petition 
signed  by  the  resident  land  owners  of  the  villages  of  Ottawa 
and  Gilboa  was  not  the  petition  mentioned  in  the  second  sec- 
tion of  the  act,  as  amended  March  31,  1868,  and  hence,  that 
there  was  no  authority  to  count  such  persons  as  petitioners  for 
the  improvement.  It  is  true,  that  the  statute  withholds  from 
the  commissioners  the  power  to  order  the  improvement  until  a 
majority  of  resident  land  owners,  wliose  lands,  as  reported,  will 
be  benefited  by  the  improvement,  shall  have  subscribed  the 
petition  mentioned  in  the  second  section  of  the  act.  But  it  is 
nowhere  required  that  all  the  petitioners  should  sign  the  same 
paper.  Braden  v.  Commissioners  of  Logan  County ^  31  Ohio 
St.  386.  They  must  join  in  the  petition  for  the  improvement, 
provided  for  by  said  section  ;  and  tliis  was  done  by  the  peti- 
tioners from  the  two  villages,  by  the  petition  they  presented. 
They  recited  the  fact  that  they  were  land  owners  whose  lands 
would  be  assessed  for  the  improvement  of  a  road  "  petitioned 
for  by  John  Maidlow  and  others,"  and  respectfully  asked,  that 
they  might  be  "  counted  as  petitionei*s  for  said  improvement.'^ 
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Unless  we  adhere  to  the  letter  and  disregard  the  obvioas  pui-pose 
and  meaning  of  the  statute,  this  was  equivalent  to  signing  the 
Maidlow  petition,  and  gave  the  commissioners  as  complete 
authority  to  count  those  who  signed  such  paper,  in  favor  of  the 
improvement,  as  if  their  names  had  been  appended  to  the 
paper  signed  by  Maidlow.  Moreover,  it  is  provided  by  section 
13  of  the  act  of  March  29,  1867,  that  the  proceedings  under 
that  act  sliall  not  be  held  to  be  void  on  account  of  any  infor- 
mality or  irregularity  in  the  form  of  the  petition,  or  any  infor- 
mality appearing  in  the  record  of  the  proceedings  of  the  commis- 
sioner!^, or  any  other  proceedings  pertaining  tliereto. 

Tlie  second  ground  of  objection  is,  that  village  lots,  lying 
within  the  limits  of  a  municipal  corporation,  are  not  within 
the  description  of  **  lots  and  lands "  required  by  the  fourth 
section  of  the  act,  as  amended  April  18,  1874  (71  O.  L.  94), 
to  be  reported  for  assessment.  This  objection  was  considered 
in  Mdkemson  v.  Kauffman^  35  Ohio  St.  444,  and  it  was  there 
determined  that  such  objection  was  invalid.  The  statute  re- 
quires the  viewers  and  engineer  to  report  for  assessment  all 
lots  and  lands  lying  within  two  miles  of  the  contemplated  im- 
provement, which,  in  their  judgment,  will  be  benefited  thereby, 
and  which  oi^ght  to  be  assessed  therefor ;  the  said  distance  to 
be  computed  in  any  dii'ection  from  either  side,  end  or  terminus 
of  said  road.  An  owner  of  a  village  lot  is  as  much  a  land 
owner  as  the  owner  of  a  farm ;  and  in  some  circumstances  such 
lot  may  be  quite  as  much  benefited  by  a  road  improvement  as 
a  parcel  consisting  of  many  acres.  Sucli  lots,  being  embraced 
within  the  words  of  the  statute,  are  to  be  held  witliin  its  mean- 
ing, unless,  from  a  consideration  of  all  its  parts,  a  contrary  in- 
tention appears.     9  Bacon  Ab.  247. 

That  the  legislature  intended  to  place  lots  within  .a  munici- 
pality in  the  same  category  as  those  without,  in  respect  to  the 
expense  of  the  improvement,  is  evident  from  tlie  provisions  of 
section  9  of  sjiid  act.  64  Ohio  Laws,  83.  Tliat  section  pro- 
vides : 

"  That  when  any  road  to  be  improved  under  and  by  virtue 
of  this  act,  begins  or  terminates  in  a  city  or  incorporated  vil- 
lage, the  corporate  authorities  of  such  city  or  village  may,  upon 
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the  recommendation  of  the  county  commissioners,  if  they  deem 
the  same  expedient,  agree  to  pay,  in  the  bonds  of  said  city  or 
vi  ilaere,  in  the  manner  and  proportions  described  in  the  seventh 
section  of  tliis  act,  in  addition  to  any  amount  that  may  be  as- 
sessed upon  the  real  property  of  such  village,  by  virtue  of  the 
provisions  of  this  act,  an  amount  not  exceeding-  one-fifth  of  the 
entire  cost  of  said  road ;  provided,  that  the  entire  tax  to  be  im- 
posed for  road  purposes,  by  virtue  of  this  section,  shall  not  in 
any  one  year  exceed  five  mills  on  the  dollar  of  the  taxable 
values  of  said  city  or  village." 

This  provision  would  seem  to  remove  all  doubt  respecting 
the  power  to  embrace  within  the  lots  and  lands  to  be  assessed 
for  the  improvement  those  lying  within  corporate  limits.  The 
words  "  in  addition  to  any  amount  that  may  be  assessed  upon 
the  real  property  of  such  village  by  virtue  of  the  provisions  of 
this  act,''  have  reference  to  the  assessment  of  the  real  property 
of  the  village  in  conjunction  with  all  other  property  lying  within 
the  assessing  district,  and  subject  to  assessment,  to  meet  the 
expense  of  the  improvement. 

Judgment  reversed  and  petition  dmnissed. 


The  State  of  Ohio  an  relation  of  The  American  Union 
Tblegbaph  Company,  and  The  Baltimoee  and  Ohio 
Railroad  Cobcpany  v.  The  Bell  Telephone  Company, 
The  Columbus  Telephone  Company  and  The  Western 
Union  Telegraph  Company. 

1.  Where  a  corporation  whose  name  is  composed  of  several  words  is  sued 

by  a  name  in  which  a  word  in  the  corporate  name  is  omitted,. such 
omission  or  misnomer,  unless  pleaded  in  abatement,  will  be  disre- 
garded by  the  court. 

2.  By  the  provisions  of  chapter  4,  title  2,  of  the  revised  statutes,  each 

company  operating  a  line  or  system  of  telephones  in  this  state  is  re- 
quired to  receive  dispatches  from  and  for  telegraph  and  other  com- 
panies without  discrimination. 
d.  A  contract  between  a  telephone  company  and  the  owner  of  telephone 
instruments,  to  the  effect,  that  in  the  use  of  such  instruments  by  (ho 
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company,  discriminations  shall  be  made  as  between  telegraph  com- 
panies, is  void  as  against  public  policy,  as  declared  by  the  statute. 
4.  The  use  of  patented  property,  like  other  species  of  property,  when  de- 
voted to  public  use,  is  subject  to  control  by  state  legislation,  where 
the  exigencies  of  the  public  welfare  require  it. 

Mandamus. 

The  American  Union  Telegraph  Company,  a  corporation  of 
the  state  of  New  York,  is  engaged  in  doing  a  general  telegraph 
business  in  the  state  of  Ohio  and  elsewhere,  with  an  office  in 
the  city  of  Columbus,  Ohio.  The  Baltimore  and  Ohio  Rail- 
road Company,  a  corporation  of  the  state  of  Maryland,  is 
engaged  in  doing  a  general  railroad  business  in  the  state  of 
Ohio  and  elsewhere,  with  an  office  in  said  city.  In  the  man- 
agement of  its  business,  the  railroad  company  has  organized  a 
telegraph  department  to  facilitate  the  management  of  its  trains 
and  the  general  conduct  of  its  business,  and  also  an  express 
department,  to  which  is  confided  the  can-ying  of  packages  of 
valuable  goods,  money,  &c.  The  office  in  wliich  the  manage- 
ment of  these  departments  is  controlled  is  in  the  same  building 
with  the  office  of  the  telegraph  company,  and  by  an  arrange- 
ment between  the  relators,  the  telegraph  department  of  the 
railroad  company  is  placed  under  the  management  of  the  tele- 
graph company. 

The  Columbus  Telephone  Company,  one  of  the  respond- 
ents, is  a  corporation  of  this  state,  organized  on  April  15, 1880, 
and  is  engaged  in  conducting  and  managing  a  system  of 
electric  speaking  telephones  in  said  city  of  Columbus,  with  an 
exchange  or  central  office  in  the  city.  The  Western  Union 
Telegraph  Company,  also  a  respondent  herein,  is  a  <3orporatioa 
of  the  state  of  New  York,  engaged  in  a  general  telegraph 
business  in  the  state  of  Ohio  and  elsewhere,  having  an  office 
in  said  city.  The  telephone  instruments  used  by  the  Columbus 
Telephone  Company  and  its  patrons  or  customei's  are  the 
property  of  the  American  Bell  Telephone  Company,  a  corpora- 
tion of  the  state  of  Massachusetts,  which  company  is  also  the 
owner  by  assignment  of  letters  patent  on  said  instmments. 
This  corporation  is  also  a  respondent  in  this  action  under  the 
name  of  "  The  Bell  Telephone  Company." 
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The  right  of  the  Columbus  Telephone  Company  to  use  t 
instruments  and  patented  invention  of  tlie  American  B 
Telephone  Company  is  held  under  an  agreement  in  writi 
between  said  companies,  of  which  the  following  is  a  copy : 

"  This  agreement,  made  this  10th  day  of  April,  a.d.  18f 
by  and  between  tlie  American  Bell  Telephone  Company,  a  o< 
poration  created  under  the  laws  of  the  state  of  Massachuset 
lessor  and  licenser,  party  of  the  first  part,  and  the  Columb 
Telephone  Company,  a  corporation  created  under  the  laws 
the  state  of  Ohio,  lessee  and  licensee  (hereinafter  called  tl 
"  Exchange  "),  party  of  the  second  part,  witneseeth : 

"  (1)  Whereas  the  lessor  owns  the  letters  patent  of  tl 
United  States,  granted  to  Alexander  Graham  Bell,  March 
1876,  and  J!anuary  30,  1877,  numbered  174,  465,  186,  78 
respectively,  and  owns  or  has  the  right  to  use,  and  may  hei 
after  own  or  have  the  right  to  use,  sundry  other  inventior 
which  are  or  may  be  embodied  in  electric  speaking  telephone 
and  desires  to  extend  the  use  of  telephones  licensed  by  it,  : 
every  manner  in  which  the  public  may  msh  to  use  the  earn 
and  for  that  purpose  to  provide  for  the  construction  and  use  i 
the  apparatus  and  lines  necessary  to  be  used  in  connectic 
therewith ;  and  whereas,  the  lessee  desires  to  obtain  the  m 
of  telephones,  under  lease  and  license,  from  the  party  of  tl 
first  part,  to  be  used  with  the  lines  of  a  telephonic  district  < 
exchange  system  established  and  owned  by  it  in  the  temtoi 
hereinafter  described,  under  the  provisions  hereinafter  set  fortl 
Now  it  is  agreed  as  follows : 

"  (2)  The  rights  hereby  granted  shall  remain  in  force  unt 
the  first  day  of  April,  a.  d.  1889,  unless  sooner  determined,  i 
hereinafter  provided,  and  shall  extend  to  all  exchanges  estal 
lished  and  owned  by  the  licensee  within  the  present  municipj 
limits  of  the  city  of  Columbus,  Ohio. 

"  (3)  For  the  purpose  of  this  contract,  a  telephone  exchang 
system  means  a  system,  entirely  within  said  temtory,  in  wliic 
diilerent  circuits  are  connected  with  a  central  or  branch  offic 
of  the  exchange,  attended  by  an  agent  of  the  Exchange,  fc 
tlie  purpose  of  placing  subscribei-s  or  other  parties,  by  sue 
circuits,  in  telephonic  communication   with   such    central   c 
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branch  exchange  oflSce,  or  with  each  other,  either  directly,  or 
through  the  agents  of  the  system.  No  office  or  line  of  an 
excliange  can  be  connected  with  any  point  outside  of  said 
territory,  nor  with  any  telegraph  company's  office  or  line,  ex- 
cept by  lines  of  the  licensor,  or  parties  specially  designated 
by  it  for  this  purpose,  and  no  telegraph  company,  unless 
specially  permitted  by  the  licenser,  can  be  a  subscriber  or  use 
the  system  to  collect  and  deliver  messages  from  and  to  its 
customers. 

"(4)  The  licenser,  at  its  general  office  or  factory,  will 
deliver  to  the  exchange,  as  needed,  electric  speaking  telephones, 
made  and  to  be  used  under  its  patents,  during  the  existence  of 
the  rights  hereby  granted  and  as  herein  set  forth  and  permitted, 
and  all  telephones  delivered  to  the  exchange  during  the  con- 
tinuance hereof  shall  be  deemed  to  be  furnished  hereunder, 
unless  otherwise  specially  designated  by  the  licenser.  They 
will  be  of  such  character  and  pattern,  and  bear  such  marks,  as 
the  lessor  shall  from,  time  to  time  determine  ;  but  the  Exchange 
may  choose  from  among  such  standard  patterns.  Each  of  said 
telephones  shall  remain  the  property  of  the  licenser,  and  is 
hereby  leased,  and  the  use  of  it  licensed  for  the  purpose  herein 
declared,  for  the  term  of  one  year  from  the  day  when  rent  and 
royalty  begins  to  accrue  on  it,  as  provided  in  article  8,  but 
the  due  payment  thereof  to  the  licenser,  and  the  due  per- 
formance of  the  stipulations  hereof  during  said  year  by  the  ex- 
change and  those  using  the  telephone  under  it  shall,  vpsofacto^ 
operate  to  renew  the  lease  and  license  for  another  year,  and 
so  on  until  the  expiration  or  other  determination  hereof ;  in  no 
case,  however,  beyond  the  term  defined  by  article  2.  The 
Exchange  is  hereby  licensed  to  use  said  telephones  for  any 
purpose,  upon  circuits  exclusively  composed  of  the  lines  of  any 
such  Exchange  system,  and  to  use  them  in  connection  with  the 
trunk  lines  reserved  to  the  licenser  by  article  9,  for  the 
purposes  and!'  to  the  extent  therein  limited,  during  the  term 
hereby  created,  upon  condition  and  so  long  as  the  rental  there- 
for shall  be  duly  paid  to  the  licenser,  and  as  the  provisions 
hereof  are  not  violated,  but  not  longer  or  otherwise ;  and  it 
may  grant  said  right  to  its  customers  by  contract,  as  provided 
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in  article  7.  The  lessor  will  not  license  any  telephones  to  1 
used  by  others  upon  an  exchange  system,  within  said  temtor 
while  the  rights  of  the  Exchange  hereunder  exist ;  but  tl 
Exchange  shall,  by  general  or  special  exchanges,  supply  (so  f 
as  it  is  authorized  so  to  do  by  this  contract)  all  reasonable  d 
mands  of  the  public,  and  shall  be  diligent  to  increase  tl 
number  of  telephones  used  on  its  exchanges.  All  lights  n< 
hereby  specifically  granted  remain  to  the  licenser. 

"(5)  The  lessor  will  license,  to  be  used  with  such  tel 
phones,  the  inventions  in  call  bells,  switchboards,  and  oth< 
apparatus  needed  for  such  telephone  lines,  which  it  can  i 
license  upon  such  royalties  as  it  may  from  time  to  time  esta 
lish,  not  greater  than  those  fixed  for  others  under  similar  ci 
cumstances.  The  Exchange  may  enjoy  any  rights  of  way  an 
similar  franchises  to  maintain  said  lines  which  the  lessor  ca 
permit  it  to  use,  when  and  so  long  as,  in  the  judgment  of  tl 
lessor,  it  shall  not  interfere  with  the  lessor's  enjoyment  thereo 
and  shall  pay  whatever  may  be  due  to  third  persons,  if  an; 
thing  growing  out  of  or  in  connection  with  such  use  by  i 
For  trunk  lines  from  the  Exchange  offices  to  extra-territorii 
points  and  to  telegraph  offices,  the  lessor  may,  without  f urthc 
compensation,  enjoy  all  rights  of  the  licensee  to  ei-ect  an 
maintain  lines,  and  may  use  its  poles  and  fixtures,  but  sha 
pay  2Ljpro  rata  share  of  the  cost  of  erecting  and  maintainin 
them. 

"  (6)  The  lessee  admits  the  validity  of  all  patents  relatin 
to  telephony  and  telephonic  appliances  now  or  hereafter  hel 
by  the  licenser,  or  under  which  it  may  hold  licenses  exclusiv 
in  their  character,  and  the  validity  of  its  title  thereto,  and  wi 
not  dispute  the  same,  or  make,  use  or  be  interested  in  an 
telephones  or  telephonic  lines  or  business  not  licensed  by  th 
licenser,  or  its  assigns. 

"  (7)  The  contract  between  the  Exchange  and  those  who  ar 
to  use  telephones  under  it  shall  express  in  suqh  form  as  th 
lessor  shall  from  time  to  time  approve,  that  the  telephone  i 
the  property  of  the  licenser ;  that  it  is  leased  and  licensed  b; 
it  as  herein  expressed ;  that  all  use  of  it  otherwise  is  an  injur 
to  and  invasion  of  the  rights  of  the  licenser,  as  owner  thereol 
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and  of  the  patent  rights  used  therein  and  tljereby,  entitling  it 
to  all  the  remedies  herein  pro  ^'ded,  and  to  an  injunction  and 
other  legal  redress,  in  a  suit  by  and  in  its  name  and  behalf. 
The  Exchange  shall  require  every  person  using  said  telephones 
for  communications  and  messages,  sent  or  to  be  sent  over  otlier 
telephone  or  telegi*aph  lines,  to  provide  for  payment  of  tolls 
thereon,  and  to  make  every  such  message  subject  to  such  stip- 
ulations, regulations  and  conditions  respecting  the  liability  of 
such  lines,  for  errors  and  mistakes,  as  the  licenser  may  from 
time  to  time  require,  and  for  that  purpose  will  incorporate 
into  its  subscription  contracts,  and  messages  blanks,  such  pro- 
visions and  contracts,  to  be  agreed  to  by  the  subscriber  and 
customer,  as  the  licenser  may  from  time  to  time  apppove,  and 
will  hold  the  lessor  harmless  from  all  loss  and  expense  conse- 
quent upon  its  failure  so  to  do. 

"  (8)  The  Exchange  shall  charge  its  subscribers  such  rental 
and  royalty  for  the  telephones  as  the  licenser  may  fix  from 
time  to  time,  for  tliis  and  other  like  exchanges,  and  also  in 
addition  a  sum  not  exorbitant  nor  unusual,  for  the  use  of  call 
bells,  batteries,  wires,  and  other  appliances,  and  for  services 
furnished  or  performed,  and  may  collect  both  of  said  sums  for 
a  period  not  exceeding  one  year  in  advance.  It  will  make  such 
reports,  giving  such  information  regarding  the  operations  of 
the  Exchange  and  the  prices  charged,  as  the  licenser  may  from 
time  to  time  request.  It  shall  pay  to  the  licenser  a  rental  and 
royalty  at  the  rate  per  instrument  of  the  hereinafter  named 
per  cent,  of  the  telephone  rental  and  royalty  fixed  as  above 
(being  a  discount  of  the  hereinafter  named  per  cent.),  to  com- 
mence on  each  telephone  on  the  first  day  of  the  second  calendar 
month  after  its  shipment  by  the  licenser,  to  continue  until  the 
instrument  shall  be  put  into  the  possession  of  the  licenser,  or 
proved  to  be  destroyed,  and  to  be  paid  in  equal  monthly  pay- 
ments in  advance  at  the  licenser's  office,  on  the  tenth  day  of 
each  month,  up  to  the  last  of  the  same  month.  Until  other- 
wise fixed,  the  rates  shall  be  as  follows : 

Battery  transmitter,  each  instrument,  .     .     per  year,  $10 
Magneto-telephone,     "  "  .     .      "      "      $10 

"  Upon  each  instrument  unlawfully  detained  from  the  lessor. 
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the  Exchange  shall  pay  ten  dollars  per  month  tintil  satisfactory 
proof  of  its  destruction  be  furnished  ;  shall  pay  five  dollars  for 
each  lost  and  destroyed,  otherwise  than  by  tire  or  inevitable 
accident,  and  shall  pay  the  expense  of  ordinary  repairs ;  but 
said  payments  shall  not  confer  any  right  to  the  instrument,  nor 
to  its  use,  nor  satisfy  any  other  breach  of  covenant,  nor  impair 
the  right  of  the  licenser  to  obtain  the  possession  of  any  instm- 
ment  or  lines. 

"(9)  The  licenser  may  enter  the  offices  and  connect  with 
the  exchange  system  any  lines  to  extra-territorial  points  and  to 
telegraph  offices,  in  order  to  establish  communication  between 
customers  of  the  Exchange  and  telegraph  companies,  or  parties 
reached  by  said  lines,  and  may  there  operate  said  lines  with 
suitable  appliances.  The  Exchange  will  permit  and  encourage 
its  customers  to  use  such  lines,  and  by  its  own  operators  will 
receive  and  transmit  such  messages  to  and  from  its  customers 
and  subscribers,  or  make  the  proper  switchboard  or  other  con- 
nections for  direct  communication  as  may  be  requested,  and  in 
such  manner,  not  inconsistent  with  the  proper  conduct  of  its 
office,  as  the  licenser  shall  direct  But  if  the  licenser  is  not 
satisfied  with  the  manner  in  which  it  is  performed,  it  may 
establish  its  own  offices  and  trunk  and  radiating  lines  for  this 
purpose.  The  Exchange  *will  not,  w^ithout  special  leave  of  the 
licenser,  so  far  as  it  can  lawfully  prevent  it,  permit  the  trans- 
mission over  such  connecting  lines  of  general  business  mes- 
sages, market  quotations,  or  news  for  sale  or  publication,  nor 
any  conmiunications  in  behalf  of  other  parties  than  those  who 
directly  communicate  by  fiie  telephone  by  themselves  or  their 
servants  or  agents  personally  present  at  the  instruments,  and  i 
no  person  engaged  in  the  business  of  transmitting  messages 
for  other  parties  shall  be  authorized  or  knowingly  allowed  by 
the  Exchange  to  transmit  such  messages  over  such  lines.  The 
Exchange  will  turn  over  and  deliver  to  the  licenser  and  such 
parties  as  it  may  from  time  to  time  appoint,  exclusively,  all 
messages  for  electrical  transmission  to  points  outside  said  terri- 
tory, collected  by  or  coming  on  the  wires,  or  within  the  control 
of  said  Exchange,  where  the  licenser  or  such  party  has  wires 
and  will  transmit  the  same,  so  far  as  the  Exchange  can  lawfully 
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<5ontro]  the  same,  and  unless  otherwise  specially  directed  by 
its  customers ;  but  will  not  solicit  such  directions,  nor  receive 
any  pay  tolls  for  tiunsmission  over  other  lines,  unless  compella- 
ble by  law  so  to  do.  It  shall  keep  and  furnish  an  account  of 
each  such  messages  transmitted  or  received,  and  of  connections 
made  therefor,  and  shall  collect  and  on  demand  pay  over  to  the 
licenser  or  its  said  appointees,  respectively,  the  tolls  for  trans- 
mission beyond  the  exchange  system,  according  to  such  rates 
and  rules  as  each  shall  establish,  and  shall  exhibit  its  accounts 
and  the  tickets  from  which  they  are  made,  so  far  as  may  be 
proper,  to  verify  the  same.  In  respect  of  all  the  business  pro- 
vided for  by  this  section,  the  Exchange  shall  make  the  follow- 
ing charges  and  none  others.  To  its  own  subscriber  or  cus- 
tomer sending,  the  same  that  is  made,  if  any,  for  an  ordinary 
connection,  communication  or  message;  to  the  lessor,  upon. 
<5ommunications  passing  over  its  extra-territorial  lines,  fifteen 
(15)  per  cent,  of  the  gross  tolls  charged  for  each,  but  not  to 
exceed  five  (5)  cents  for  any  one  message  or  communication 
occupying  not  more  than  five  minutes ;  and  upon  messages  to 
be  forwarded  by  telegraph  twenty-five  per  cent,  of  any  com- 
mission received  from  any  telegraph  company  (the  rest  of  such 
commission  to  belong  to  the  lessor) ;  to  the  receiver  nothing ; 
for  delivering  a  telegraphic  message  to  a  customer  it  may  use 
such  lines  to  the  office,  and  may  charge  the  telegraph  company 
such  sum  as  it  and  such  company  may  agree.  The  licenser 
BOW  appoints  the  Western  Union  Telegraph  Company  to  per- 
form all  telegraphic  transmissions  under  this  article. 

(10)  If  the  Exchange  shall  fail  to  pay  any  sums  due  here- 
under for  thirty  days  after  the  sum  shall  become  payable,  or 
fihall  violate  any  other  terras  or  condition  of  this  contract,  and 
shall  persist  in  such  default,  violation,  or  neglect,  or  fail  to 
remedy  or  repair  the  same  for  sixty  days  after  written  notice 
thereof  from  the  licenser,  or  shall  become  bankrupt  or  in- 
4aolvent,  the  licenser  may,  if  it  shall  so  elect,  by  a  written 
notice  to  the  Exchange  (or  those  in  charge  of  its  principal 
office)  terminate  all  rights  granted  by  the  licenser  hereunder, 
and  thereupon  may,  by  its  agents,  sever  the  circuit  upon 
-which  any  telephone  is  placed,  and  take  possession  of,  and  re- 
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move  the  telephone,  and  for  that  purpose  may  enter  the 
premises  of  the  Exchange,  and  all  pei'sons  claiming  under  it 
or  it  may  collect  from  any  sub-lessee  or  subscriber  all  sums 
then  or  thereafter  due  to  it,  or  due  to  the  Exchange  for  the 
use  of  any  instniments,  circuits  and  appliances,  or  under  anj 
subscription  contract ;  or  it  may,  so  long  as  it  shall  see  fit, 
leave  in  the  enjoyment  and  use  of  the  telephones  any  sub- 
scriber or  other  person  in  actual  possession,  and  collect  from 
lilm  such  sums  as  may  then  and  thereafter  be,  or  become  due 
for  the  use  of  the  telephone  and  exchange  lines,  appliances  and 
services,  and  for  that  purpose  shall  be  entitled  to,  and  may 
take  possession  of  all  the  lines,  fixtures,  apparatus,  appliances 
and  premises  of  the  Exchange  used  for  carrying  on  its  busi- 
ness, and  occupy  and  operate  the  same  in  connection  with 
said  telephones,  and  those  of  additional  customers  as  an  Ex- 
change, or  connect  such  lines  with  an  office  of  its  own  for  that 
purpose;  the  licenser  shall  have  the  like  right  upon,  and 
within  three  months  after  the  termination  of  the  rights  of  the 
Exchange  hereunder,  by  efflux  of  time  or  otherwise,  and  may 
enforce  these  provisions  by  an  entry,  without  being  guilty  of 
any  trespass,  or  by  legal  process,  including  an  injunction  to 
prevent  any  interference  with  tlie  licenser  (and  other  per- 
mitted by  it)  in  the  use  of  said  telephones,  lines,  switchboards 
and  appliances.  The  property  so  taken,  and  which  does  not 
belong  to  the  lessor,  or  revert  to  it  hereunder,  may  be  returned 
i^ithin  three  months  from  the  taking,  in  which  case  it  sliall  pay- 
to  the  Exchange  a  reasonable  compensation  for  its  use,  or  the 
lessor  may  retain  the  same  as  its  own  property,  and  shall  pay 
therefor  a  reasonable  price  (not  exceeding  the  actual  cost) 
within  four  months  after  the  taking  and  shall  account  to  the 
Exchange  for  all  surds  collected  which  accrued  before  the 
licenser  became  so  entitled  to  possession,  deducting  all  ex- 
penses incident  thereto,  and  all  that  may  be  due  to  it.  The 
lessor  also  reserves  all  its  rights  and  remedies  in  law  and  in 
equity,  under  the  patent  laws  or  otherwise,  including  the 
remedy  by  injunction  against  the  Exchange  or  those  claiming 
Tinder  it,  for  the  use  of  any  of  its  patented  inventions  or  instru- 
ments not  justified  by  a  subsisting  license  hereunder,  or  for  the 
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violation  of  any  other  of  its  rights.  If  several  exchange  systems 
are  established  hereunder,  these  rights  and  remedies  of  the  lessor 
shall,  in  case  of  any  default,  apply  to  all  such  systems,  or  to 
one  alone,  at  its  option.  The  lessor  may  also  use  the  name  of 
the  Exchange  to  protect  its  interest  and  to  enforce  its  rights 
hereunder,  and  the  Exchange  shall  execute  assignments  in 
accordance  herewith. 

"  (11)  This  contract  is  personal  to  the  second  party  herein 
named,  and  any  assignment  or  attempt  to  assign  it,  or  the 
rights  granted,  or  lines  established  hereunder  by  act  of  the 
party  or  operation  of  law,  without  the  written  consent  of  the 
licenser  will  be  a  violation  hereof,  and  good  ground  for  a  can- 
cellation hereof  by  the  licenser ;  but  consent  shall  be  given  to 
an  assignment  by  said  party,  or  by  its  executors  or  adminis- 
trators, to  any  party,  who,  in  the  opinion  of  the  licenser,  is 
fitted  and  suitable  to  carry  on  the  business,  and  who  shall,  in 
writing,  become  bound  by  the  terms  hereof.  The  pai-ty  of  the 
second  part  promises  that  they  will  keep  and  observe  all  the 
stipulations  herein  contained  on  its  part  to  be  kept  and  per- 
formed. Whenever  the  licenser  grants  to  others  the  rights 
for  connecting  lines,  or  any  other  rights  remaining  to  it,  the 
stipulations  hereof  relating  thereto  shall  be  binding  upon,  and 
inure  to  the  benefit  of  such  grantees,  and  the  licenser  shall 
not  be  responsible  for  their  acts  or  defaults.  If  the  licenser 
shall  transfer  to  any  party  who  shall  agree  to  perform  the 
stipulations  hereof,  its  title  to  the  telephones  hereby  leased^ 
and  the  patent  rights  under  which  they  are  licensed,  and  its 
then  existing  interest  hereunder,  it  is  agreed  that  the  pro- 
visions hereof  inure  to  the  benefit  of,  and  are  binding  upon 
such  party  in  respect  of  all  things  done  or  to  be  done  after  such 
assignment,  as  if  it  were  named  a  party  thereto,  and  this  said 
American  Bell  Telephone  Company  shall  no  longer  be  respon- 
sible hereunder. 

"(12)  The  licensee  also  agrees  that  it  will  not  allow  any 
telegraph  company  to  use,  or  to  have  any  rights  on  poles  or 
other  structures  leased,  or  put  up  by,  or  belonging  to,  or  under 
the  control  of  said  licensee,  without  the  written  assent  of  the 
American  Bell  Telephone  Company. 
VOL.  xxxvi. — 20 
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"  The  percentage  referred  to  in  article  8  ia  to  be  fifty  (50) 
per  cent,  until  March  1,  1881,  being  a  discount  of  fifty  per 
cent,  for  that  period.  And  the  licensees  shall,  after  said  March 
1, 1881,  pay  to  the  licenser  the  full  rate  of  rental  and  royalty 
fixed  as  above,  without  discount." 

Under  the  right  thus  reserved,  or  attempted  to  be  reserved,'  : 
by  the  American  Bell  Telephone  Company,  to  control  all  tele- 
graphic messages  to  be  collected  or  distributed  through  the 
system  and  exchange  of  the  Columbus  Telephone  Company, 
said  American  Bell  Telephone  Company  contracted  with  the 
Western  Union  Telegraph  Company  to  give  the  latter  com- 
pany the  exclusive  right  to  use  said  telephone  system  and  ex- 
change for  the  purpose  of  collecting  and  distributing  tele- 
graphic messages. 

And  the  relators  being  desirous  to  avail  themselves  of  the 
advantages  and  facilities  afforded  by  said  telephone  system, 
applied  to  and  requested  said  Columbus  Telephone  Company 
to  place  one  or  more  telephone  instruments  in  their  office  to  be 
used  in  the  conduct  and  management  of  the  business  of  said 
relators. 

The  complaint  of  relators  is  thus  stated  in  their  petition 
for  an  alternative  writ  of  mandamus,  which  has  been  heretofore 
allowed : 

^^The  said  relators  also  offered  to  pay  therefor  the  usual 
price  paid  for  the  use  of  such  wires  and  telephones,  and  have 
been  ready  ever  since,  and  are  now  ready  to  make  such  pay- 
ment, and  to,  in  all  respects,  comply  with  the  rules  and  regu- 
lations established  by  said  defendants  for  the  control  and 
management  of  said  telephone  Exchange,  and  they  are  now 
ready  to  comply  therewith,  and  said  defendants  offered  to 
place  in  said  ofiice  the  necessary  wires  and  a  telephone  for  the 
use  of  said  express  department  of  said  railroad  company,  but 
prohibited  its  use  by  said  telegraph  department  and  said 
telegraph  company,  and  refused  to  place  therein  a  telephone 
and  wires  to  be  used  by,  or  for  the  use  of  said  telegraph  com- 
pany or  telegraph  department,  giving  as  the  reason  therefor, 
that  under  the  contract  between  said  defendants,  the  said 
Western  Union  Telegraph  Company  was  to  have  the  use  of 
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said  telephone  Exchange  to  the  exclusion  of  all  other  tele- 
graph companies,  and  that  all  messages  sent  or  received 
over  said  telephone  wires  were  to  be  sent  and  received 
for  the  exclusive  use  and  benefit  of  said  Western  Union 
Telegraph  Company,  thus  discriminating  in  favor  of  the 
last  named  company,  and  against  all  other  telegraph 
•companies,  especially  said  American  Union  Telegraph  Com- 
pany, and  unjustly  refusing  the  latter  company  the  use  of 
said  wires. 

"  The  relators  say  that  such  exclusive  use  of  said  telephone 
wires  is  an  unjust  discrimination  against  them,  and  a  violation 
■of  the  duty  of  said  defendants,  and  of  their  obligation  to 
serve  the  public  indiscriminately,  and  they  are  without  remedy 
other  than  the  wr!t  of  mandamus,  commanding  said  defendants 
to  allow  said  relators  the  use  of  said  telephone  Exchange  and 
wires,  and  to  connect  said  offices  of  said  relators  therewith,  and 
which  writ  the  said  relators  now  pray  may  be  allowed  and 
issued  in  accordance  with  the  statute  in  such  case  made  and 
provided." 

The  alternative  writ  commanded  tlie  respondents  to  put  up 
^nd  maintain  a  telephone  as  prayed  for  by  relators,  or  to  show 
cause  for  the  omission  to  do  so.  Having  omitted  to  do  as 
commanded  by  the  writ,  the  Columbus  Telephone  Company 
and  the  Western  Union  Telegraph  Company  show  cause  by 
alleging  their  contract  and  agreements  with  the  American  Bell 
Telephone  Company  as  above  set  forth,  the  latter"  company 
being  in  default. 

The  cause  is  now  submitted  on  a  motion  for  a  peremptory 
writ. 

tl.  H.  CollinSy  for  relators : 

The  restrictive  part  of  the  contract  between  the  Bell  Tel- 
ephone Company  and  the  Columbus  Telephone  Company  has 
no  validity. 

1.  It  is  against  public  policy  as  declared  by  our  statute. 
§§  3455-3462,  inclusive. 

2.  And  so  at  common  law.  2  Redfield  on  Railw.,  163,  note 
7;  50  111.  95;  56  111.  377;  49  111.  33;  55  111.  95;  30  How. 
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(N.  Y.)  403 ;  67  Me.  209 ;  62  Me.  209  ;  6  Otto,  1 ;  Potter  on 
Corporations,  §§  472-476,  inclusive ;  2  Parsons  on  Contracts, 
746  ;  7  Wait's  Actions  &  Defenses,  91 ;  10  The  Reporter,  97. 

3.  The  coitract  between  the  defendants  is  dated  April  10, 
1880,  ai^d  the  certificate  of  incorporation  of  the  Columbus 
Telephone  Company  dated  April  15,  1880.  Hence  this  con- 
tract purports  to  have  been  executed  five  days  before  one  of 
the  parties  thereto  had  an  existence. 

4.  The  Bell  Telephone  Company  has  not  been  licensed  by 
its  letters  patent  to  violate  our  state  law,  but,  having  en- 
gaged in  business  here,  must  obey  it.     97  U.  S.  501. 

As  to  the  misnomer.  The  rule  is  the  same  as  in  cases  of 
misnomer  of  persons.  The  name  of  a  corporation  generally 
consists  of  several  words,  and  an  omission  or  alteration  of  one 
or  more  of  them,  imless  it  actually  misleads  to  prejudice,  is  not 
material,  especially  if  it  make  no  essential  difference  in  the 
sense.  This  is  the  rule  in  cases  of  grants  to  corporations  and 
is  the  same  in  pleading.  1  Potter  on  Corporations,  §  12  ; 
Kyd  on  Corporations,  227 ;  10  N.  H.  123 ;  3  Pickering,  232  ; 
10  Mass.  360 ;  21  Pickering,  490 ;  10  Ohio,  111 ;  60  Pa.  St. 
466 ;  Brice's  Ultra  Vires  (by  Green),  3,  (note) ;  13  Johns.  58  ^ 
18  Howard,  404. 


Matthews,  Ra/maey  cfe  MaUhewSy  for  Columbus  Telephone 
Co.  and  W.  U.  Telegraph  Co. 

,  McIlvainb,  C.  J.  It  has  been  suggested  that  jurisdiction 
has  not  been  obtained  over  the  American  Bell  Telephone  Com- 
pany. There  is  no  doubt  that  the  relators  intended  to  pros- 
ecute the  American  Bell  Telephone  Company,  but  through 
ignorance  of  the  true  name  have  designated  it  by  the  name  of 
"  The  Bell  Telephone  Company."  The  misnomer,  however,  i& 
not  fatal  to  the  jurisdiction.  It  is  shown  that  service  of  the 
writ  was  in  fact  made  upon  the  proper  agent  of  "  The  Amer- 
ican Bell  Telephone  Company."  It  is  true,  advantage  of  the 
mistake  might  have  been  taken  by  plea  in  abatement,  but  as 
the  company,  by  its  silence,  has  shown  itself  to  be  content  with 
the  name  by  which  it  has  been  sued,  the  court  will  regard  the 
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objection  that  otherwiBe  .miglit  have  been  made  on  the  ground 
of  misnomer  to  liave  been  waived.  2  Estee's  Pleadings,  449, 
note ;  2  Cowen,  770 ;  1  Den.  451 ;  Kyd  on  Corp.  227 ;  Green's 
Brice's  Ultra  Vires,  3,  note  ;  13  Johns.  58 ;  1  Potter  on  Corp. 
§12.   . 

Whether  any  such  duty,  upon  the  principles  of  the  common 
law,  is  owing  from  respondents  or  either  of  them  to  the  rela- 
tors as  members  of  the  general  public,  as  is  claimed  by  them, 
growing  out  of  the  nature  of  the  business  in  which  respondents 
are  engaged  and  their  relations  to  the  public  generally,  we 
need  not  stop  to  inquire,  as,  in  our  opinion,  the  whole  question 
between  the  parties  may  be  determined  by  the  provisions  of 
the  statute  in  such  case  made  and  provided. 

Title  2,  chapter  4  of  the  revised  statutes  of  Ohio,  from 
section  3454  to  section  3470,  prescribes  the  powers  and  duties 
of  magnetic  telegraph  companies,  and  section  3471  of  the  same 
-chapter  provides,  "  the  provisions  of  this  chapter  shall  apply 
also  to  any  company  organized  to  construct  any  lino  or  lines  of 
telephone,  and  every  such  company  shall  have  the  same  powers 
and  be  subject  to  the  same  restrictions  as  are  herein  prescribed 
for  magnetic  telegraph  companies." 

Among  the  powers  conferred  upon  magnetic  telegraph  com- 
panies is  the  right  to  occupy  public  roads  and  other  public 
grounds,  and  the  power  of  eminent  domain,  and  among  their 
duties  are  the  following,  as  prescribed  in  section  3462,  as 
-amended  April  15,  1880,  namely:  '* Every  company,  incor- 
porated or  unincorporated,  operating  a  telegraph  line  in  this 
«tate,  shall  receive  dispatches  from  and  for  other  telegraph 
lines,  and  from  and  for  any  individual ;  and  on  payment  of  its 
usual  charges  for  transmitting  dispatches,  as  established  by  the 
rules  and  regulations  of  the  company,  shall  transmit  the  same 
with  impartiality  and  good  faith,  under  a  penalty  of  one  hun- 
<li"ed  dollars  for  each  case  of  neglect  or  refusal  to  do  so,  to  be 
recovered  with  costs  of  suit  by  civil  action,  in  the  usual  name, 
and  for  the  benefit  of  the  person  or  company  sending  or  for- 
warding, or  desiring  to  send  or  forward  the  dispatch." 

This  section,  when  construed  in  connection  with  section 
3471,  above  quoted,  makes  it  the  duty  of  the  Columbus  Tele- 
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phone  Company  to  receive  dispatches  from  and  for  telegraph, 
lines,  by  the  very  words  of  the  statute ;  but  if  not,  such  duty 
towards  the  relators  and  each  of  them  is  embraced  in  the  suc- 
ceeding clause,  "  and  from  or  for  any  individual."  The  word 
"  individual "  is  here  used  in  the  sense  of  person,  and  embraces^ 
artificial  or  corporate  persons  as  well  as  natural.  The  dis- 
patches so  received  "  from  or  for,"  must  be  transmitted  ''with, 
impartiality,"  that  is,  without  discrimination,  either  in  respect 
to  persons  or  in  the  time  or  manner  of  transmission. 

Such  being  the  nature  of  the  duty  imposed  upon  the  Colum- 
bus Telephone  Company  by  the  statute,  it  cannot  shield  itself 
from  the  performance  tiiereof ,  by  any  self-imposed  restrictions- 
contained  in  the  stipulations  of  a  contract  with  the  American. 
Bell  Telephone  Company,  by  which  the  right  to  use  the  in- 
struments or  license  of  the  latter  company  was  acquired.  The 
Columbus  Telephone  Company  was  bound  to  acquire  from  the 
American  Bell  Telephone  Company,  such  rights  in  its  instru- 
ments and  patent  (or  to  provide  itself  by  other  means  of  all 
such  facilities),  as  were  necessary  to  discharge  its  duties  to  the 
public,  as  prescribed  in  the  statute ;  otherwise,  it  had  no  right 
to  engage  in  the  business  of  operating  a  system  of  telephones 
at  all. 

We  do  not  mean  to  say,  that  as  between  the  Columbus  Tele- 
phone Company  and  the  American.  Bell  Telephone  Company,, 
the  right  to  control  the  receipt  and  delivery  of  telegraph  mes- 
sages might  not  have  been  reserved  to  the  latter  company ;  but 
we  do  hold,  that  no  such  right  could  be  reserved  whereby  the- 
relators  could  be  deprived  of  the  use  of  the  system  of  tele- 
phones organized  and  managed  by  these  telephone  companies,, 
either  jointly  or  severally. 

And  in  regard  to  the  American  Bell  Telephone  Company,  it 
is  enough  to  say,  after  what  has  already  been  said  in  relation  to- 
the  Columbus  Telephone  Company,  that  it  cannot  be  per- 
mitted to  operate  a  line  or  system  of  telephones,  in  this  state,, 
and  in  the  face  of  the  statute,  either  directly,  or  through  the 
agency  of  licensees,  without  impartiality,  or  in  other  words,, 
with  discriminations  against  any  member  of  the  general  public- 
who  is  willing  and  ready  to  comply  with  the  conditions  im- 
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poeed  upon  all  other  patrons  or  customers,  who  are  in  like  cir- 
camstanoes.  And  all  contracts  in  contravention  of  the  public 
policy  of  this  state,  as  declared  in  chapter  4  of  the  revised 
statutes,  above  referred  to,  must  be  declared  void  and  of  no 
effect. 

It  is  claimed  that  the  statute  above  referred  to  cannot  con- 
trol or  invalidate  the  contract  in  question,  because  the  exclusive 
right  to  make,  vend,  and  use  these  telephone  instruments  is 
vested  by  the  assignment  of  letters  patent,  under  an  act  of 
congra«is,  in  the  American  Bell  Telephone  Company ;  and  that 
it  is  ncit  within  the  power  of  a  state  to  inipair  the  right  so 
secured.  In  our  opinion,  this  statute  is  not  the  subject  of  con- 
stitutional infirmity. 

While  it  is  tnie,  that  letters  patent  secure  a  monopoly  in  the 
thing  patented,  so  that  the  right  to  make,  vend,  or  use  the 
same  is  vested  exclusively  in  the  patentee,  his  heirs  and  assigns, 
for  a  limited  period  ;  it  is  not  true,  that  a  right  to  make,  vend, 
or  use  the  same  in  a  manner  wliich  would  be  unlawful  except 
for  the  letters  patent,  thereby  becomes  lawful,  under  the  act 
of  congress,  and  beyond  the  power  of  the  states  to  regulate  or 
control. 

This  doctrine  is  fully  discussed  and  settled  in  Jordon  v. 
Overseers  of  Dayton  (4  Ohio,  295),  and  Patterson  v.  Kentucky 
(97  U.  S.  501).  The  doctrine  of  these  cases  may  be  stated 
thus :  the  right  to  enjoy  a  new  and  useful  invention  may  be 
secured  to  the  inventor  and  protected  by  national  authority 
against  all  interference ;  but  the  use  of  tangible  property 
which  comes  into  existence  by  the  applioation  of  the  discovery 
is  not  beyond  the  control  of  state  legislation,  simply  because 
the  patentee  acquires  a  monopoly  in  his  discovery.  "  The  sole 
operation  of  the  statute  is  to  enable  him  to  prevent  others  from 
using  the  products  of  his  labors  without  his  consent ;  but  his 
own  right  of  using  is  not  enlarged  or  affected."  The  property 
of  an  inventor  in  a  patented  machine,  like  all  other  property, 
remains  subject  to  the  paramount  claims  of  society,  and  the 
manner  of  its  use  may  be  controlled  and  regulated  by  state  laws 
when  the  public  welfare  requires  it. 

It  appears  to  ns,  as  a  proposition  too  plain  to  admit  of  argu- 
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ment,  that  wliere  the  beneficial  use  of  patented  property,  or 
any  species  of  property,  requires  public  patronage  and  govern- 
mental aid,  as,  for  instance,  the  use  of  public  ways  and  the 
exercise  of  the  right  of  eminent  domain,  the  state  may  impose 
such  conditions  and  regulations  as  in  the  judgment  of  the  law- 
making power  are  necessary  to  promote  the  public  good. 

As  respects  the  Western  Union  Telegraph  Company  we  are 
of  opinion  that  no  case  has  been  made  which  will  justify  a 
judgment  against  it ;  but  as  to  the  respondents,  the  Columbus 
Telephone  Company  and  the  Bell  Telephone  Company,  the 
writ  of  mandamus  prayed  for  should  be  made  peremptory. 

Judgment  accordingly. 


BOWKN    ET  AL.  V.    BoWEN    ET  AL. 

1.  A  proceeding  in  error,  to  reverse,  vacate  or  modify  a  judgment  or  final 

order,  is  not  commenced,  within  the  meaning  of  section  523  of  the  Civil 
Code,  unless  the  petition  in  error  is  filed,  and  the  appearance  of  de- 
fendants in  error  effected  by  service  of  summons  or  otherwise. 

2.  Where  it  appears,  from  the  record,  that  the  petition  in  error  has  been 

filed,  but  service  of  summons  has  not  been  had,  or  the  appearance  of 
defendant  otherwise  effected  within  the  time  prescribed  by  the  statute, 
a  motion  to  strike  the  case  from  the  docket  is  a  proper  mode  of  pro- 
ceeding, and  will  be  sustained,  unless  the  plaintiff,  by  amendment  of 
his  petition,  alle^ares  facts  upon  which  issue  may  be  joined,  showing 
that  he  is  within  the  saving  clause  of  the  statute. 

Motion  to  strike  the  petition  in  error  from  the  tiles,  and  the 
case  from  the  docket,  because  no  summons  in  error  had  been 
issued  for  or  served  upon  any  of  defendants. 

The  judgment  was  rendered  at  the  April  terra,  1877,  of  the 
district  court  of  Washington  county. 

June  9,  1877,  a  motion  was  filed  in  this  court,  for  leave  to 
file  a  petition  in  error. 

June  29,  1877,  this  motion  was  granted,  and  the  papers  i-c- 
mained  on  tile  in  the  clerk's  oflBce,  and  the  case  was  entered  on 
the  general  docket. 
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No  precipe  was  filed  or  summons  in  error  issued  until  after 
the  filing  of  this  motion,  and  more  than  three  yeara  after  the 
rendition  of  the  judgment. 

Since  the  filing  of  the  motion  and  its  submission,  a  sum- 
mons has  been  returned  served  on  the  attorneys  of  record  in 
the  case. 

On  the  hearing  it  was  suggested  that  some  of  the  plaintiffs 
in  error  were  within  the  8a\dng  clauses  of  section  523  of  the 
code,  and  it  was  insisted  that  an  answer  and  not  a  motion  was 
the  proper  mode  of  raising  the  question,  so  as  to  give  plaintiffs 
4m  opportunity,  by  reply,  to  show  themselves  within  the  sav- 
ings of  the  statute. 

This  is  the  only  question  now  submitted  for  decision. 

Zoomis  cfe  AU>an  and  Harrison^  Olds  (&  Ma/rsh^  for  the 
motion. 

EwaHy  Sihley  <&  JEwarty  contra. 

By  the  Court.  Section  523  of  the  code  in  substance  pro- 
Tides,  that  no  proceeding  in  error  shall  be  commenced,  unless 
within  three  years  (now  reduced  to  two  years  by  the  revised 
statutes,  6723),  after  the  rendition  of  the  judgment ;  or  in  case 
the  person  entitled  to'  such  proceeding  be  an  infant,  a  married 
woman,  a  person  of  unsound  mind,  or  imprisoned,  within  three 
jears  as  aforesaid,  exclusive  of  the  time  of  such  disability. 

In  Hobinson  v.  Orr  (16  Ohio  St.  285),  and  Buckingham  v. 
Commercial  Bank  (21  Ohio  St.  131),  it  was  held,  that  a  pro- 
ceeding in  error  was  not  commenced  within  the  meaning  of  this 
section,  by  the  mere  filing  of  a  petition  in  error  in  the  proper 
court ;  and  that  section  20  of  the  code,  by  analogy,  furnished 
the  rule  by  which  to  determine  when  the  proceeding  was  com- 
menced. 

By  section  20  of  the  code  an  action  is  not  deemed  com- 
menced until  the  date  of  the  summons  which  is  served,  unless 
the  appearance  is  otherwise  effected. 

No  proceeding  in  error  was  therefore  commenced  or  pend- 
ing in  the  case  before  us,  within  the  time  limited. 
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This  couil;  had  acquired  no  jurisdiction  over  the  person 
subject-matter,  when  this  motion  was  filed. 

In  Mafrinda  v.  Dowlin  (4  Ohio  St.  500),  LiMe  Miami 
E.  V.  Hophvna  (19  Ohio  St.  279),  Rail/way  Co.  v.  Wicks  { 
Ohio  St.  247),  and  PiaU  v.  Sinton  (35  Ohio  St.  282),  it  v 
lield,  that  unless  the  action  was  commenced  within  the  tii 
prescribed  by  law,  the  court  had  acquired  no  jurisdiction,  a 
that  a  motion  to  dismiss  was  the  proper  mode  of  raising  t 
question.  In  each  of  these  cases  the  record  showed  that  t 
petition  in  error  was  filed  after  the  time  had  elapsed. 

In  the  cajse  last  cited  the  motion  was  sustained,  unless  t 
plaintiff  amended  his  petition,  showing  facts  which  brong 
him  witluA  the  saving  clause  of  the  statute. 

They  all  rest  upon  the  ground,  that  unless  the  action  is  co 
menced  by  filing  a  petition  and  by  service  of  summons,  or 
waiver  of  such  service,  the  court  has  no  jurisdiction  of  t 
case. 

In  the  case  at  bar  the  petition  was  filed  within  tlie  time,  b 
no  summons  was  issued  or  served,  nor  was  the  appearan 
otherwise  effected  within  the  three  years. 

Proceedings  in  error  were  not  thei-efore  commenced  wh 
this  motion  was  filed. 

Looking  at  the  record  alone,  no  right  now  exists  to  coi 
mence  such  proceedings.  If  any  of  the  disabilities  exi 
which  take  the  case  out  of  the  statute,  they  should  api>ear 
proper  avennent  of  fact,  upon  which  issue  may  be  take 
The  case  at  bar  does  not  differ  in  principle  from  the  cai 
cited,  wherein  the  petition  was  filed  after  the  time  had  elapse< 
in  this  as  well  as  those  cases  no  action  was  commenced. 

It  is  said,  that  the  practice  is  settled  othei^wise  in  Robins^ 
V.  Orr  {s^ipra).  In  that  case,  the  petition  was  tiled  with 
the  time,  but  as  we  infer,  followed  by  service  after,  and  t 
only  quesuon  considered  and  reported  is  the  one  alrea' 
stated.  It  incidentally  appears,  however,  in  the  statement 
the  case,  that  at  the  previous  term  a  motion  to  dismiss  h; 
been  ovemiled,  and  the  defendant  required  to  set  up  the  sar 
matter  by  answer. 

This  action  at  the  previous  term  was  never  otherwise  i 
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ported,  and  it  can  hardly  be  regarded  as  settling  the  practice,  m 
view  of  the  fact  that  it  is  not  in  harmony  with  the  cases  cited^ 
which  are  analogous  in  principle  and  which  appear  to  have 
received  the  full  consideration  of  the  court.  Again,  reference 
is  had  to  the  rule  of  pleading,  that  the  statute  of  limitations 
should  be  pleaded,  but  in  Rdbvnsan  v.  O^v,  and  all  the  casea 
cited,  it  is  held  to  be  essential  to  the  jurisdiction  of  the  court,. 
on  enx)r,  that  the  proceeding  in  error  should  be  commenced 
by  a  service  or  waiver  within  the  time.  In  this  important, 
respect  it  differs  from  the  personal  privilege  of  pleading  the 
statute  of  limitations  at  common  law. 

Nor  is  the  conclusion  reached  at  variance  with  the  holding^ 
in  a  a  (6  C.  E.  E.  v.  Mara  (26  Ohio  St.  185).  That  was  a 
case  reserved  in  the  district  court  for  decision  here  within  the 
three  years,  but  no  service  or  appearance  within  that  time.  It 
was  held  that  the  defendant,  by  appearing  after  the  time  had 
expired,  and  having  the  case  set  for  oral  argument,  which  was 
afterwards  partially  argued  on  its  merits,  was  estopped  from 
objecting  for  want  of  service.  The  grounds  for  this  holding 
are  that  any  other  rule  of  practice  would  enable  pailies  to 
trifle  with  the  court. 

We  do  not  question  the  principle  settled  in  that  case,  that 
where  the  petition  in  error  is  filed,  but  there  is  no  service  within 
the  time,  the  defendant  may,  after  the  time,  by  voluntarily 
appearing  to  the  merits,  estop  himself  from  denying  service 
within  the  time,  or  from  questioning  the  authority  of  the  court 
to  hear  and  determine  the  case  on  the  merits. 

following  the  line  of  authorities  cited,  we  conclude,  that 
where  it  appears  from  the  face  of  the  record  that  the  time  for 
commencing  the  action  has  expired,  before  service  has  been 
made  or  the  appearance  effected,  the  case  will  be  dismissed  on 
motion  for  that  purpose,  unless  the  plaintiff  in  error,  by  amend- 
ment of  his  petition,  alleges  facts  showing  that  he  is  within  the 
savings  of  the  statute. 

Whtte,  J.  In  so  far  as  it  may  be  implied  from  tlie  language 
of  the  above  per  curicmi^  that,  where  the  petition  is  filed  in 
time,  it  is  also  essential  to  jurisdiction  over  the  subject  that 
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the  summons  sliould  be  served,  or  a  voluntary  appeara 
effected  within  the  time  limited,  I  do  not  concur. 

In  such  cases,  if  process  is  served  or  the  voluntary  app 
ance  of  the  defendant  effected  after  the  time,  and  no  object 
is  made  on  the  ground  of  lapse  of  time,  the  objection  is  wai 
and  the  court  has  jurisdiction  of  the  case.  But  where  the 
jection  appears  on  the  record,  I  see  no  reason  why  the  pa 
may  not  avail  himself  of  it  by  motion,  as  is  done  in  this  e 
as  well  as  by  answer,  as  was  done  in  Bcibinaon  v.  Orr, 

In  the  latter  case,  the  facts  showing  the  disability  wo 
be  required  to  be  set  up  by  reply ;  in  the  former  by  the  p 
tion. 


Cboll  et  al.  v.  Village  of  Franklin  et  al. 

The  plaintiffs,  by  their  original  action,  sought  to  enjoin  proceedings 
the  village  council- to  complete  the  extension  of  the  corporate  limib 
the  village.  On  final  hearing  in  the  district  court  the  petition  was  ( 
missed  at  plaintiffs*  costs.  To  reverse  this  Judgment,  a  petition 
error  is  now  pending  in  this  court,  and  the  plaintiffs  now  move  for 
order  staying  the  execution  of  the  judgment  of  the  court  below  duri 
the  pendency  of  the  proceeding  in  error.  Hdd,  where  the  relief 
sired,  during  the  pendency  of  a  proceeding  in  error,  is  an  order  to  si 
further  action  in  the  proceedings,  which  it  is  the  object  of  the  origii 
action  to  enjoin,  such  relief  should  be  sought  under  section  5573 
the  Revised  Statutes. 

Motion  for  a  writ  of  mi^persededs^  or  an  order  staying  t 
execution  of  the  judgment  of  the  District  Court. 

This  was  an  action  to  enjoin  the  village  authorities  of  tl 
village  of  Franklin,  in  Warren  county,  from  taking  any  ste 
to  carry  into  eflFect  certain  proceedings  for  the  extension  < 
the  corporate  limits  of  the  village,  upon  the  ground  th 
fiuch  proceedings  were  void.  The  plaintiffs  were  resident  ta 
payers  of  the  territory  sought  to  be  annexed.  Issue  wj 
joined  by  the  village  on  Mie  allegations  stated  in  the  petitioi 
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tending  to  show  the  invalidity  of  said  proceedings,  and  upon 
final  hearing  in  the  district  court,  to  which  the  cause  had  been 
appealed,  the  action  was  dismissed  at  the  costs  of  the  plaintiffs. 
To  reverse  this  judgment  a  petition  in  error  has  been  tiled  in 
this  court,  and  the  plaintiffs  now  move  for  a  writ  of  super- 
cedeas,  of  the  execution  of  the  judgment  below  until  the 
cause  in  error  is  finally  heard ;  and  in  case  such  writ  is  re- 
fused, they  pray  for  an  order  staying  the  execution  of  such 
judgment  until  final  disposition  of  the  case  in  error. 

Durhin  Wa/rd^  for  the  motion. 
A.  G.  McBv/m^^  corUra. 

By  the  Court.  Neither  a  writ  of  supersedeas^  nor  an  order 
staying  the  execution  of  the  judgment  below,  would  afford  the 
plaintiffs  the  reUef  desired.  The  only  judgment  rendered  was 
one  dismissing  the  action,  and  for  costs  against  the  plaintiffs. 
An  order  staying  the  execution  of  such  judgment  would 
not  operate  to  restrain  the  village  authorities  from  going 
forward  with  the  proceedings  sought  to  be  enjoined.  Where 
the  relief  desired  during  the  pendency  of  the  proceedings  in 
error  is  an  order  to  stay  further  action  in  the  proceeding£, 
which,  by  the  original  action,  the  plaintiff  seeks  to  enjoin, 
such  relief  should  be.  sought  under  section  5573  of  the  revised 
statutes. 

Motion  denied. 
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Elliott  v.  The  State. 


An  indictment  under  section  22,  chapter  8,  tit.  1,  of  the  penal  code  of  1877, 
18  amended  (76  O.  L.,  167, 168),  which  specifically  charges  that  A.,  B.  and 
C,  with  the  intent  to  extort  and  gain  a  certain  amount  of  money,  of 
the  value  of  $600,  and  certain  valuable  securitieB  of  the  value  of 
$800,  the  property  of  W.,  did  willfully  and  feloniously  accuse  W.  of 
Vie  crime  of  bumiDg  hisbam,  which  was  insured,  and  was  of  the  value  . 
of  $860,  with  intent  thereby  to  prejudice  the  insurer,  is  not  defective 
for  want  of  any  of  the  following  averments  : 

1.  For  want  of  an  averment  that  the  accusation  against  W.  was/a2M.    Tbe 

truth  or  falsity  of  the  accusation  made  by  defendant 'is  not  an  essential 
element  of  the  crunc. 

2.  Nor  because  it  does  not  state  the  name  of  the  insurer  or  the  amount  of 

the  policy. 
8.  Nor  because  it  does  not  allege  that  defendant  succeeded  in  extorting 
money,  chattels  or  valuable  securities. 
[318] 
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4.  Nor  for  want  of  an  averment  that  the  crime  of  which  W.  was  accused, 

tended  to  degrade  or  disgrace  him. 
1^.  Nor  for  want  of  an  averment  that  the  accusation  of  such  crime  was  in 

writing. 
^.  Nor  because  there  was  no  averment  of  a  previous  oonspirdcy  by  the  de* 

fendants  to  commit  the  crime. 

Erbob  to  the  Court  of  Common  Pleas  of  Franklin  County. 

The  indictment  contains  two  counts.  A  demurrer  to  each 
was  filed  by  Elliott,  who  alone  was  before  thex50urt,  and  over- 
ruled, and  exceptions  were  noted. 

Upon  plea  of  not  guilty  by  him,  a  trial  was  had,  resulting 
in  a  general  verdict  of  guilty,  as  charged  in  the  indictment. 
After  a  motion  for  a  new  trial,  and  in  arrest  of  judgment,  had 
been  overruled,  a  sentence  to  one  year  in  the  penitentiary  was 
passed  upon  him. 

Numerous  reasons  are  assigned  why  this  judgment  should  be 
reversed,  but  the  only  ones  reserved  for  report  arises  on  the 
demurrer  to  the  second  count  of  the  indictment. 

As  there  was  a  general  verdict  of  guilty,  as  charged,  with  a 
sentence  for  a  single  offense,  and  as  the  court  finds  the  second 
count  good,  the  first  count  need  not  be  noticed. 

The  second  count,  omitting  formal  parts,  charges  as  follows : 
^*  That  Thomj's  L.  Moore,  John  Elliott  and  Charles  Fleming 
.  .  .  unlawfully,  willfully  and  feloniously  did  accuse  one 
Solomon  J.  Wooley,  then  and  there  being,  of  the  crime  of 
maliciously  pi-ocuring  a  bam  of  the  value  of  four  hundred  and 
:fifty  dollars  ($450),  the  same  being  his  own  property,  situate 
in  Franklin  county,  Ohio,  and  insured  against  loss  or  damage 
l)y  fire,  to  be  burned,  with  intent  thereby  to  prejudice  the  insurer 
thereof ;  said  crime  being  punishable  by  the  laws  of  Ohio,  with 
imprisonment  in  the  Ohio  penitentiary  ;  with  the  intent,  then 
and  there,  by  means  of  such  unlawful  accusation,  to  extort  and 
gain  from  the  said  Solomon  J.  Wooley,  certain  money,  to  wit, 
the  sum  of  five  hundred  dollars,  of  the  amount  and  value  of 
^ve  hundred  dollars,  and  certain  chattels  and  valuable  securities, 
to  wit,  certain  promissory  notes  of  the  amount  and  value  of 
tliree  hundred  dollars,  said  moneys,  chattels  and  valuable  securi- 
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ties  being  then  and  there  the  property  of  said  Solomon   J^ 
Wooley." 

TT.  R.  Ramhin  and  Oideon  F,  CasUe^  for  plaintiff  in  error. 
J.  T,  HoVmes^  J,  H.  Outhwaite^  and  W.  J,  Clark^  prosecnt- 
mg  attorney,  for  defendant  in  error. 

Johnson,  J.  This  indictment  is  founded  upon  section  22  of 
the  crimes  act  of  1877,  as  amended  by  76  O.  L.  167,  168,. 
which  reads  as  follows : 

"  Section  22.  Whoever  shall,  either  verbally  or  by  any  let- 
ter or  writing,  or  any  wiitten  or  printed  communication,  sent  or 
delivered  by  him,  demand  of  any  person,  with  menaces,  any 
chattel,  money,  or  other  valuable  security ;  or  if  any  person 
shall  accuse,  or  shall  knowingly  send  or  deliver  any  letter  or 
writing,  or  any  wi'itten  or  printed  communication,  with  or 
without  a  name,  or  with  any  letter,  mai-k,  or  designation,  ac- 
cusing, or  threatening  to  accuse  any  person  of  any  crime  pun- 
ishable by  law,  or  of  any  immoral  conduct,  which,  if  true,  would 
tend  to  degrade  and  disgrace  such  person,  or  to  expose  or  pub- 
lish any  of  his  infirmities  or  failings,  or  in  any  waj'  to  subject 
him  to  the  ridicule  or  contempt  of  society,  or  to  do  any  injury 
to  the  person  or  property  of  any  one,  with  the  intent  to  extort 
or  gain  from  such  person  any  chattel,  money,  or  valuable  secur- 
ity, or  any  pecuniary  advantage  whatsoever,  or  with  intent  to 
compel  the  person  threatened  to  do  any  act  against  his  wilU 
with  the  intent  aforesaid,  every  such  offender  shall  be  deemed 
guilty  of  an  attempt  to  rob,  and  be  punished  by  imprisonment 
in  the  penitentiary  not  less  than  one  nor  more  than  five  years, 
and  may  be  fined  not  more  than  one  thousand  dollars." 

Section  23  of  the  act  of  1831  (1  S.  &  C.  430),  to  punish  cer- 
tain acts  commonly  denominated  blackmailing,  and  section  22 
of  chapter  3  of  title  1,  of  the  revision  of  the  crimes  act  (74  O- 
L.  246),  which  was  amended  as  above,  made  it  a  misdemeanor 
to  send  or  deliver  a  writing,  for  the  purpose  of  extorting 
money  or  other  valuable  thing,  or  containing  willful  and 
malicious  threats  of  injury. 

This  amendment  greatly  enlarges  the  scope  of  the  statute  on 
this  subject. 
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It  includes  many  acts  not  before  criminal,  and  makes  any 
violation  of  its  provisions  a  felony. 

In  niany  respects  it  lacks  that  clearness  of  meaning  and  ac- 
curacy of  expression  that  should  characterize  legislation,  es- 
pecially where,  as  in  this  case,  it  creates  new  crimes  of  highest 
grade.  It  is  well  calculated  to  give  rise,  as  it  already  has  done, 
to  many  original  and  perplexing  questions. 

As  the  second  count  of  tlie  indictment  charges  a  violation 
of  a  single  clause  of  this  statute,  we  confine  our  opinion  to  that 
clause ;  not  deeming  it  either  necessary  or  proper  in  this  con- 
nection to  attempt  a  construction  of  the  other  provisions  of  the 
statute. 

This  second  count  charges,  in  substance,  that  defendants* 
with  intent  to  extort  gain  from  Wooley,  did  unlawfully,  will- 
fully and  feloniously  accuse  him  of  the  crime  of  procuring  his 
bam,  worth  $450,  and  which  was  insured,  to  be  burned,  with 
intent  to  prejudice  the  insurer. 

Whatever  the  other  clauses  of  this  statute  may  mean,  it  seems 
to  be  clear,  that  whoever,  with  intent  to  extort  money,  chattels 
or  valoable  securities,  shall  accuse  any  person  of  a  crime  pun- 
ishable by  law,  is  deemed  guilty  of  an  attempt  to  rob. 

It  is  insisted  that  this  indictment  is  defective : 

1.  In  not  stating  the  nature  of  the  accusation,  or  the  facts 
constituting  the  crime,  so  as  to  advise  the  accused  of  the 
charge  he  has  to  meet 

2.  In  not  stating  the  name  of  the  company  in  which  the 
bam  was  insured. 

8.  In  not  stating  the  facts  making  the  accusation  unlaw- 
ful, the  averment  that  it  is  so  being  a  mere  condosion  of  law. 

4.  In  not  describing  the  securities  sought  to  be  extorted. 

5.  Generally,  in  not  stating  the  facts  constituting  the  crime 
embraced  in  the  accusation,  and  in  not  showing  that  Wooley 
was  accused  of  any  crime. 

6.  In  not  stating  that  the  accusation  yizr  false. 

7.  In  not  averring  that  the  bam  was  insured  for  at  least  $50. 

8.  In  not  showing  that  defendants,  or  either  of  them,  did  in 
fact  succeed  in  extorting  money,  chattels  or  valuable  securities 
from  Wooley. 
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9.  In  not  aveiTing  that  the  crime  of  which  Wooley  was  ac- 
cused tended  to  degrade  or  disgrace  him. 

10.  In  not  stating  that  the  accusation  was  in  writing. 

If  to  accuse  verbally  is  within  the  statute,  then,  it  is  said  to 
be  defective  in  not  alleging  a  conspii'acy  among  defendants  to 
make  the  accusation,  without  which,  the  crime  must  be  the  act  *\ 
of  one  only. 

1.  Of  the  firet  five  of  these  alleged  defects,  we  may  say,  gen- 
erally, that  it  is  sufficient,  if  the  indictment  states  the  facts 
constituting  the  crime  with  certainty  to  a  common  intent,  and 
that  it  is  not  necessary  to  state  the  evidence  to  prove  these 
facts,  nor  does  any  defect  or  imperfection  which  does  not  pre- 
judice the  substantial  rights  of  the  accused  on  the  merits  in- 
validate it. 

The  gravamen  of  the  charge  here  is,  that  defendants,  with 
the  intent  named,  did  accuse  Wooley  of  burning  his  barn, 
worth  over  $50,  which  was  insured  against  loss  or  damage  by 
fire,  with  intent  to  prejudice  the  insurer. 

The  statute  (74  O.  L.  p.  24S,  §  2)  made  this  a  crime  pun- 
ishable by  law. 

Applying  the  above  principles  to  the  first  five  objections,  we 
think  them  not  well  taken. 

6.  Is  the  indictment  defective  in  not  stating  that  the  ac- 
cusation against  Wooley  was/alse  f 

It  is  the  duty  of  every  citizen  to  aid  and  encourage  the 
prosecution  of  offenders,  and  it  is  the  policy  of  the  law  to  pro- 
tect them  in  the  performance  of  this  public  duty  when  they 
act  in  good  faith  and  upon  reasonable  or  probable  cause. 
Such  is  still  the  policy  of  the  law,  with  which  the  provisions  of 
the  statute  do  not  interfere. 

The  same  duty  and  the  same  protection  now  exists  in  favor 
of  every  person,  who,  for  reasonable  or  probable  cause,  accuses 
another  of  crime. 

The  object  of  the  clause  of  this  statute  is  to  forbid  persons 
from  assuming  the  character  of  prosecutors  of  crime,  for  the 
purpose  of  extorting  gain  to  themselves.  It  declares  that 
any  one  who  makes  an  accusation  of  crime  with  this  intent, 
shall  be  deemed  guilty  of  an  attempt  to  rob.    If  this  is  the 
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motive  it  is  immaterial  whether  the  accusation  be  true  or  false. 
While  it  is  commendable  to  accuse  and  bring  offenders  to  jus- 
tice for  the  public  good,  it  is  justly  made  criminal  to  use,  or 
attempt  to  use,  the  machineiy  of  the  law  for  purposes  of 
■extortion. 

This  question  arose  in  Hex  v.  CraokneU^  10  Cox  Crim. 
Cases,  408,  under  an  act  of  parliament,  making  it  a  crime  to 
threaten  to  accuse  of  an  infamous  crime  in  order  to  extoi*t 
money.  It  was  there  held,  that  .although  the  prosecuting 
witness  might  be  cross-examined,  with  a  ^\qw  of  showing  that 
ie  was  really  guilty  of  the  accusation,  yet  it  is  not  competent  to 
«how  by  other  witnesses,  even  on  cross-examination,  that  he 
was  in  fact  guilty. 

Willis,  J.,  said:  "It  was  quite  immaterial  to  the  issue 
whether  he  was  innocent  or  guilty  of  the  charge  made  against 
him  by  the  prisoners." 

Regma  v.  Meriage^  3  Foster  &  Fin.  316,  and  The  State  v. 
Bruce^  24  Maine,  71,  are  directly  in  point  and  to  the  same 
effect. 

7.  Is  the  indictment  defective  in  not  stating  that  the  barn 
was  insured  for  at  least  $50  ? 

We  think  not.  By  the  statute  above  cited  (74  O.  L.  248, 
§  2),  the  value  of  the  property  insured,  and  not  the  amount  of 
insurance  thereon  must  be  $50.  The  amoimt  that  the  insurer 
would  be  defrauded  is  not  a  material  element  of  the  crime,  but 
the  value  of  the  property  burned  should  be  of  the  value  of  $50. 

8.  Is  it  defective  because  it  only  avers  that  the  accusation 
was  made  with  intent  to  extort,  and  does  not  allege  that  the 
Attempt* was  successful? 

The  offense  consists  of  an  attempt  to  rob  by  means  of  such 
an  accusation,  and  the  crime  is  complete,  whether  it  is  success- 
ful or  not. 

9.  Is  it  defective  for  want  of  ap  averment  that  the  accusation 
tended  to  degrade  and  disgrace  ? 

When  the  accu8«ation  is  of  immoral  conduct,  it  must  be  of 
fiuch  a  nature  as  would  tend  to  degrade  or  jdisgrace,  but  where  it 
is  of  a  crime  punishable  by  law,  no  such  averment  is  required. 
Every  accusation  of  immoral  conduct,  with  intent  to  extort 
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gain,  is  not  prohibited,  but  only  where  such  immoral  conduct 
is  charged  as  tends  to  degi^e  and  disgrace,  while  every  accu- 
sation of  a  crime,  punishable  by  law,  with  such  intent,  is  suf- 
ficient without  an  averment  that  such  crime  would  tend  to 
degrade  or  disgrace. 

10.  Should  the  indictment  aver  that  the  accusation  was  in 
writing? 

If  this  was  a  charge  of  '^  threatening  to  accuse,"  the  words- 
of  the  statute  would  seem  to  require  that  it  should  be  in  writ- 
ing ;  but  where  the»accusation  is  directly  made  with  the  unlaw- 
ful intent,  whether  verbally  or  in  writing,  the  crime  is  com- 
plete. 

We  see  no  reason  why  this  should  not  be  so.  Such  an  ac- 
cusation may  be  quite  as  effectual  as  a  means  of  blackmailing 
as  if  made  in  writing. 

If  this  be  so,  then  it  is  urged  the  indictment  is  defective,  in 
not  averring  a  conspiracy  to  blackmail. 

The  answer  to  this  is,  that  upon  general  principles,  this  crime 
belongs  to  the  class  tbat  may  be  committed  by  one  or  more 
persons,  and  for  which  they  may  be  jointly  indicted  without 
alleging  a  previous  conspiracy. 

Several  other  questions  which  arose  during  the  trial,  or  ap- 
pear upon  the  record,  have  been  considered.  In  these  we  find 
no  error,  but  they  are  not  deemed  of  sufficient  importance  to- 
be  reported. 


The  State  ex  rd.  ^boboe  L.  Riley  v.  John  F.  OoLEVBBy 
AuDrroB  of  State. 

1.  Neither  branch  of  the  general  assembly  can  alone  appropriate  money 

from  the  treasory;  but  where  a  fund  is  provided  by  law  for  the  contin- 
gent expenses  of  either  bran(A[i,  the  disbursement  of  the  fund  for  such, 
purposes  is^ubject  to  the  control  of  such  branch. 

2.  Hence,  where  a  sum  is  allowed   by  the  house  of  representatives  for 

cleaning  the  hall  occupied  by  that  body,  after  its  adjournment,  the  party 
rendering  the  service  in  pursuance  of  the  resolution  is  entitled  to  bo 
paid  therefor  out  of  the  contingent  fund  previously  appropriated  for 
the  use  of  the  house. 
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Mandamus. 

The  only  facts  necessary  to  be  noticed  in  this  case  are  the 
following :  On  the  16th  of  April,  1880,  the  house  of  represen- 
tatives  adopted  the  following  resolution,  viz. :  "  Resolved,  that 
the  porters  of  the  House,  George  Riley,  James  Lewis,  John 
Downing  and  Samuel  Sloan,  be  allowed  twenty-five  dollars 
«ach  for  searvices  in  cleaning  up  the  hall  after  the  adjournment 
of  the  house." 

By  the  appropriation  act  passed  by  the  general  assembly  on 
the  day  preceding  the  passage  of  this  resolution,  there  was  ap- 
propriated for  "  contingent  expenses  of  the  two  houses,  five 
iiundred  dollars." 

It  is  admitted  that  the  relator  performed  the  services  re- 
quired of  him  by  the  resohition  of  the  house ;  and  that  the 
speaker  of  the  house  has  so  certified  to  the  auditor,  and  that 
the  relator  is  entitled  to  the  $25  specified  in  the  resolution ; 
but  that  the  auditor  refuses  to  issue  a  warrant  for  the  pay- 
ment of  said  sum  in  accordance  with  the  certificate  and  resol- 
ution, solely  on  the  ground  that  a  single  branch  of  the  gen- 
-eral  assembly  has  no  power  to  provide  for  the  payment  of 
services  such  as  are  contemplated  in  said  resolution.  It  is  also 
admitted  that,  of  the  contingent  fund  so  appropriated,  there  is 
unexpended  more  than  sufficient  to  pay  the  claim  of  the  re- 
lator. 

George  B,  Okey  and  H.  J,  Booth,  for  relator. 
Oeorge  K,  No^h,  attorney-general,  for  respondent. 

WnrrB,  J.  Neither  branch  of  the  general  assembly  can 
^one  appropriate  money  from  the  treasury.  The  constitution 
provides  that :  ^^  No  money  shall  be  drawn  from  the  treasury, 
except  in  pursuance  of  a  specific  appropriation  made  by  law." 
Art.  2,  §22. 

The  specific  appropriation  in  the  present  case  was  made  by 
the  appropriation  act  of  April  15,  1880.  (77  O.  L.  245.) 
That  act  appropriated  $500  for  the  ^^  contingent  expenses 
of  tlie  two  houses,"  and  it  is  conceded  that  of  the  fuud  thus 
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appropriated,   there  remains  unexpended  more  than  sufficiei 
to  pay  the  demand  of  the  relator. 

Where  a  f nnd  is  provided  by  law  for  the  contingent  expe 
ses  of  either  branch  of  the  general  assembly,  the  disbursemei 
of  the  fund  for  such  purposes  is  subject  to  the  control  of  sue 
branch.  The  passage  of  the  I'esolution  now  in  question  can 
within  the  discretion  and  authority  thus  vested  in  the  houi 
of  representatives;  and  the  relator,  having  performed  tl 
services  required  by  the  resolution,  is  entitled  to  be  paid  out  < 
the  fund  appropriated  for  the  payment  of  the  contingent  e: 
penses  of  the  house. 

This  case  is  not  affected  by  section  29  of  article  2  of  tl 
constitution. 

There  is  no  question  of  the  allowance  of  extra  compensatic 
for  past  services  in  the  case ;  nor  is  the  claim  one,  the  subjec 
matter  of  which  was  not  provided  for  by  pre-existing  law.  Tl 
subject-matter  of  the  claim  was  provided  for  in  the  appropri 
tion  act  of  April  15, 1880,  and  by  the  resolution  of  the  houi 
of  the  succeeding  day;  and  the  services  were  performed  aft< 
they  were  authorized. 

Peremptory  writ  amo/tded. 


The  State  ex  rd.  H.  P.  Clough  ife  Co.  v.  The  Commissioi 
EBS  of  Shelby  County. 


1.  Where  an  act  of  the  legislature,  or  several  acts  in  pari  materia,  have  m 

dergone  revision,  the  same  construction  will  prevail  as  before  revisioi 
unless  the  language  of  the  new  act  plainly  requires  a  change  of  coi 
Btruction,  to  conform  to  the  manifest  intent  of  the  legislature. 

2.  Section  799  of  the  revised  statutes  is  a  substantial  re-enactment  of  sei 

tion  10  of  the  act  of  April  27,  18G9  (66  O.  L.  52),  and  section  794  is 
re-enactment  of  the  first  section  of  the  act  of  May  5, 1877.  (74  O.  L 168 
Hence,  in  so  far  as  the  two  sections  are  irreconcilable  with  each  othe 
effect  must  be  given  to  the  latter. 
8.  C,  by  sealed  proposals,  offered  to  supply  the  materials  and  perform  tl 
"cast  and  wrought-iron  worlc  "  whicli  Wjis  to  enter  into  the  erection  c 
a  court-house  in  Shelby  county,  for  the  sum  of  $2ii,900,  and  H.  P.  C 
&  Co.  for  $32,800;  both  sums  being  within  the  preliminary  estimate  c 

Digitized  by  VJ^^V  l\^ 


JANUARY  TERM,  1881.  327 

•  State  ez  rcl.  v.  Commissioners  of  Shelby  County. 

the  architect.  The  commisslonera  awarded  the  contract  to  C,  as  the 
lowest  and  liest  bidder,  and  upon  his  failure  to  enter  into  the  contract 
and  execute  the  bond  required  by  the  statute,  they  refused  to 
award  the  contract  to  II.  P.  C.  &  Co.  as  the  next  lowest  and  best  bid- 
der, although  demand  wiis  duly  made  therefor,  and  a  good  and  suf- 
ficient bond  tendered,  but  re-advertised  for  further  proposals  for  sup- 
plying the  materials  and  performing  the  work. 
Held,  that  a  writ  of  mandamus  will  not  be  issued  to  compel  the  com- 
missioners to  award  the  contract  to  H.  P.  C.  &  Co. 

Application  for  a  peremptory  writ  of  mandamus. 

IF.  J.  Gilmore^  for  plaintiff. 

G.  A.  MaTahaU  and  N.  B.  Burreas^  for  defendant. 

BoyNTON,  J.  This  is  an  application  for  a  peremptory  writ 
uf  mandamus,  an  alternative  writ  having  been  allowed,  com- 
manding the  defendants  to  accept  the  bid  of  the  relators,  and 
to  award  to  them  the  contract  for  supplying  the  materials  for, 
and  completing  the  cast  and  wrought-iron  work  which  is  to 
enter  into  the  construction  of  a  new  court-house  to  be  erected 
in  Shelby  county.  It  appears  from  the  petition  of  the  relators 
that  the  defendants  duly  advertised  for  separate  and  distinct 
sealed  proposals  for  fuinishing  materials  and  performing  the 
labor  for  each  separate  and  distinct  trade,  or  kind  of  mechani- 
cal labor,  or  employment,  necessary  to  fully  complete  the  con- 
struction, and  that  among  the  specifications  of  the  variouB 
kinds  of  material  and  labor  for  which  distinct  proposals  were 
invited,  was  one  for  "  cast  and  wrought-iron  work."  The  ar- 
chitect's estimate  of  the  cost  of  the  work  was  $34,600.  Upon 
opening  the  bids,  on  the  day  named,  which  was  November  9, 
1880,  it  was  found  that  the  Columbus  Bridge  and  Iron  Works 
proposed  to  supply  the  materials  and  do  the  work  for  $23,900, 
and  the  relators  for  $32,800.  These  were  the  only  bids  for 
this  branch  of  the  work.  The  commissioners  accepted  the  for- 
mer bid,  and  cntored  on  their  journal  an  order  awarding  the  con- 
tract to  the  Columbus  Bridge  and  Iron  Works  as  the  lowest 
bidder,  but  as  the  company  failed  to  enter  into  the  contract 
and  execute  the  required  bond,  tlie  relators,  on  learning  the 
fact,  tendered  a  good  and  sufficient  bond,  and  demanded  of  the 
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commissioners  the  awarding  of  the  contract  to  them  as  the 
next  lowest  bidder.  Tins  the  commissioners  refused  to  do, 
but  re-advertised  for  further  proposals  for  this  specific  class  of 
work.  To  the  writ  containing  a  copy  of  the  petition,  which 
stated,  among  other  things,  tlie  foregoing  facts,  the  defendants 
demur.  It  is  contended,  in  support  of  the  demurrer,  that  the 
facts  stated  in  the  petition  for  the  writ  disclose  a  clear  discretion 
in  the  defendants  to  accept  or  reject  the  bid  of  tlie  relators,  as 
they  may  deem  its  acceptance  or  rejection  most  conducive  to 
the  interest  of  the  public.  This  the  relators  deny,  contending 
that  upon  the  refusal  or  failure  of  the  Columbus  Company  to 
complete  their  contract  and  give  the  requisite  bond,  that  they, 
as  the  next  lowest  bidders,  having  tendei'ed  a  good  and  suffi- 
cient bond,  were  entitled  to  the  contract  as  matter  of  statutory 
right.     In  this  view  of  the  relators  we  do  not  concur. 

By  the  fourth  section  of  the  act  of  March  3,  1831,  to  pro- 
vide for  the  erection  of  pubUc  buildings  (2  S.  &  C.  1228), 
whenever  the  commissioners  of  a  county  determined  to  erect  a 
court-house  or  jail,  they  were  authorized  either  to  receive 
sealed  proposals  for  the  performance  of  the  whole  or  any  part 
of  the  labor,  or  for  furnishing  materials,  or  ''  to  sell  the  same  " 
at  public  auction  to  the  lowest  bidder ;  and  the  pei-son  making 
the  best  proposals,  or  the  lowest  bid,  in  case  the  work  was  sold 
at  auction,  was  entitled  to  the  contract,  if,  in  the  opinion  of  the 
commissionere,  he  was  a  proper  person  to  undertake  such  work. 
By  the  act  of  April  27,  1869  (66  O.  L.  62),  this  section  was 
repealed,  and  more  extended  provisions  were  enacted,  relating 
not  only  to  the  erection  of  public  buildings,  but  embracing 
the  construction  of  county  bridges.  This  act  made  it  the  duty 
of  the  commissioners  to  cause  plans  and  specifications  to  be 
made  and  deposited  with  the  county  auditor,  showing  all  the 
parts  and  the  necessary  details  of  the  work,  and  required  the 
auditor  to  advertise  for  sealed  proposals  for  supplying  the 
materials  and  performing  the  labor  necessary  to  complete  the 
erection.  When  this  was  done,  and  the  proposals  were  re- 
ceived, it  was  made  the  duty  of  the  commissioners  to  awai-d 
the  contract  to  the  person  who  offered  to  perform  the  labor 
and  furnish  the  materials  at  the  lowest  pricey  and  who  gave  a 
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good  and  sufficient  bond  to  the  acceptance  of  the  commission- 
ore,  for  the  faithful  performance  of  the  contract;  It  waft 
under  this  act  that  Baren  v.  Tf^e  Commissioners  of  Darke 
Courdy,  and  Farman  v.  The  Same  Defendant,  21  Ohio  St. 
311,  arose,  and  were  decided.  Subsequently,  the  legislature 
passed  the  act  of  May  5,  1877  (74  O.  L.  186).  This  act  re- 
quired the  commissionere  or  other  public  officers  charged  with 
the  letting  of  the  contract,  to  award  the  same  to  the  lowest  and 
best  separate  bidder,  and  in  terms  repealed  all  laws  and  parts 
of  laws  then  in  force,  inconsistent  with  its  provisions.     §  2. 

This  act,  together  with  that  part  of  the  act  of  1869,  re 
•quiring  the  commissionere  to  award  the  contract  to  the  person 
proposing  to  furnish  the  materials  and  perform  the  labor  at 
the  lowest  price,  upon  his  giving,  a  good  and  sufficient  bond, 
was  carried  into  the  revised  statutes  (§§  794,  799) ;  and  it 
was  nnder  these  sections  that  the  action  of  the  commissioners, 
wliich  is  now  complained  of,  was  had.  There  seems,  to  some 
•extent  at  least,  to  be  a  want  of  harmony  between  these  two 
sections,. as  respects  the  duty  of  the  commissionere  in  selecting 
the  person  to  whom  to  award  the  contract.  The  former  section 
requires  the  commissionere  to  award  the  contract  to  the  lowest 
and  best  bidder,  while  the  latter  requires  the  contract  to  be 
awarded  to  the  person  offering  to  perform  the  labor  and  fur- 
nish the  materials  at  the  lowest  price. 

Without  stopping  to  inquire  whether  the  commissionere 
would  be  bound  by  section  799  to  award  the  contract  to  the 
lowest  bidder,  if  in  their  judgment  the  public  interest  required 
his  bid  to  be  rejected  and  new  proposals  to  be  invited,  tit  is 
Tery  clear  that  section  794,  both  in  the  terms  it  employs  and 
in  die  purpose  manifested  by  its  language,  confere  upon  the 
•commissionere  discretionary  power. 

By  its  provisions  they  are  required  to  determine,  not  merely 
who  offere  to  do  the  work  and  furnish  the  materials  at  the  low- 
'est  price,  but  who  is  the  best  and  lowest  bidder.  As  the  law 
stood  before  the  revision,  there  can  be  no  doubt,  under  well- 
settled  rules  of  construction,  that,  in  so  far  as  the  act  of  1S69 
was  in  its  effect  and  opeiation  at  variance  with  the  act  of 
1877,  it  must  yield  to  the  operation  of  the  latter^    Tlie  latest 
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expression  of  legislative  will  must  govern.  And  upon  rules  o: 
construction  equally  well  settled,  the  two  acts  afi  incorporates 
into  the  revised  statutes  have  the  same  effect,  and  must  receive 
the  same  interpretation  as  they  received  before  the  revisioi 
took  place.  The  court  is  only  warranted  in  holding  th( 
construction  of  a  statute  which  has  undergone  revision,  t< 
be  changed,  when  the  intent  of  the  legislature  to  make  sue! 
change  is  clear,  or  the  language  used  in  the  new  act  plainly  re 
quires  such  change  of  construction  to  be  made. 

Neither  an  alteration  in  phraseology  nor  the  omission  o] 
addition  of  words  in  the  latter  statute  necessarily  require  i 
chan^  of  construction.  Conger  v.  Ba/rker^  11  Ohio  St 
1 ;  Sedgw.  on  Stat,  and  Const.  Law,  299,  365 ;  WiUiamA 
V.  Tfie  State,  35  Ohio  St.  175.  The  intent  to  give  to  th< 
new  act  a  different  effect  from  the  old,  should  be  clcarlj 
manifested.  Here,  there  was  no  substantial  change  in  phras 
eology  of  the  two  acts,  and  certainly  none  in  meaning  and 
effect.  The  same  construction,  therefore,  must  now  prevai 
as  before  the  two  acts  were  revised,  and  tliis  requires  us  t< 
hold,  that  in  so  far  as  the  two  sections  cannot  be  harmonized 
effect  must  be  given  to  section  794.  Tlie  two  provisions  beinj 
inj)arimate7*la,  nmst  be  read  together,  and  in  view  of  the  con 
struction  previously  required.  It  is  not  however  improper  tc 
remark,  that  in  thus  holding,  we  do  not  wish  to  be  understooc 
as  implying  that  the  commissioners  under  the  act  of  1869,  wen 
not  authorized  to  re-advertise  for  further  proposals,  where,  foi 
any  valid  reason,  the  contract  was  not  made  with  the  persor 
offering  to  do  the  work  and  furnish  the  materials  at  the  lowesi 
price,  or  that  they  were  bound  at  all  events  to  let  the  contraci 
to  him ;  nor  do  the  cases  from  Darke  county,  supray  so  de 
cide.  The  principle  of  those  cases  is,  that  the  commissioners 
having  determined  not  to  re-advertise  for  further  proposals 
were  bound  to  award  the  contract  to  the  bidder  offering  to  d( 
the  work  and  furnish  the  materials  at  the  next  lowest  price 
where  the  lowest  bidder  failed  to  comply  with  the  statute  b} 
entering  into  the  contract  and  executing  the  requisite  bond 
This  is  the  extent  to  which  the  court  went. 

If  the  commissioners  were  reouired,  at  all  events,  to  awaixj 
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the  contract  to  the  one  offering  to  perform  the  labor  and  to 
famish  the  materials  at  the  lowest  price,  to  detennine  yhich 
would  be  a  mere  matter  of  figures,  it  would  not  be  difficult  for 
bidders  to  so  combine,  as  to  secure  the  work  at  the  full  estimate 
of  the  architect.  The  statute  was  enacted  for  the  benefit  of  the 
public,  and  not  for  individual  bidders,  and  it  should  be  executed 
with  sole  reference  to  the  public  interest. 

Mandamus  will  lie  only  where  there  is  a  plain  dereliction  of 
duty  upon  the  part  of  public  officers,  and  can  never  be  invoked 
to  control  discretion  which  is  being  exercised  in  good  faith,, 
and  with  a  sole  view  to  the  public  welfare.  £!xp.  Blacky  1 
Ohio  St.  30. 

*    Peremptory  writ  refused. 


Mary  Birchell  v,  Thomas  Neaster. 

1.  A.  let  a  contract  to  B.  for  furnishing  materials  and  building  a  house  for 

a  stipulated  sum.  B.  employed  C.  to  furnish  materials  and  to  perform 
the  labor  of  plastering.  When  the  building  was  completed,  except  a 
small  part  of  the  plastering,  C,  in  the  absence  of  B.,  informed  A. 
that  he  would  not  finish  the  plastering  unless  A.  would  agree  to  pay 
him;  and  A.  replied,  ''Finish  the  plastering  and  I  will  see  you  paid." 
The  obligations  of  B.  to  complete  the  house  and  to  pay  C.  not  being 
released,  Hdd,  that  the  verbal  promise  of  A.  to  see  C.  paid  was  within 
the  statute  of  frauds. 

2.  The  fact  that  there  was  due  from  A.  to  B.,  at  the  time  the  promise  was 

made,  a  sum  sufficient  to  pay  the  balance  to  C,  did  not   take  the 
promise  out  of  the  statute. 
8.  In  an  action  by  C.  against  A., upon  such  promise,  issue  Being  joined 
,  by  a  general  denial,  it  was  competent  for  A.  to  rely  upon  the  statute 
of  frauds. 

Error  to  the  District  Court  of  Lucas  County. 

The  original  action  was  brought  in  the  court  of  common 
pleas  of  Lucas  county,  by  defendant  in  error,  against  the  plaint- 
iff in  error,  to  recover  a  balance  claimed  to  be  due  him  for 
material  and  labor  in  and  about  the  plastering  of  a  certain 
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house  belonging  to  the  defendant  below,  and  also  to  enforce  a 
mechanic's  lien,  which  was  alleged  to  have  been  secured  under 
the  statute. 

The  defendant  denied  any  indebtedness  from  her  to  the 
plaintiflE,  and  also  denied  that  the  materials  furnished  or  labor 
done,  and  for  which  it  was  alleged  a  mechanic's  lien  had  been 
secured,  were  furnished  or  performed  under  any  contract  be- 
tween her  and  the  plaintiff.  The  statute  under  which  the 
alleged  lien  was  obtained,  provides:  "That  any  pereon  who 
shall  perform  labor,  or  furnish  materials  "...."  for 
directing,  repairing,"  ..."  any  house,  building,'' 
"  by  virtue  of  a  contract  or  agreement  with  the 
owner  thereof,  shall  have  a  lien  to  secure  the  payment  of  the 
same,  upon"  .  .  .  "such  house,"  .  .  .  "building 
or  appurtenance,  and  the  lot  of  land  on  which  the  same  shall 
atand  or  be  removed  to."     72  Ohio  L.  166. 

In  the  court  of  common  pleas  a  judgment  was  rendered 
for  the  plaintiff  for  the  amount  claimed,  and  a  decree  for  the 
sale  of  the  property  to  satisfy  the  lien  as  prayed  for. 

This  judgment  and  decree  were  affirmed  by  the  district 
court. 


H 


C.  F.  Fromoe    and    A.    C.   HougkUm^    for    plaintiff    in 
^rror: 

1.  To  be  without  the  statute  of  frauds  a  promise  which  in- 
volves the  payment  of  a  debt  originally  contracted  by  a  third 
party  must  be :  1.  Upon  a  new  consideration ;  2.  The  con- 
fiideration  must  be  independent  of  the  original  indebtedness, 
and  one  moving  between  the  parties ;  and,  3.  There  must  be  a 
discharge  flf  the  liability  of  the  original  debtor  to  his  creditor. 
All  other  such  promises  are  within  the  statute.  Easter  'v. 
WhUe,  12  Ohio  St.  219-230;  KeUey  v.  Hihbs,  13  Ohio  St. 
340-356 ;  Leonard  v.  VrederJywrg^  8  Johns.  29-39 ;  MaUory 
V,  OiOet,  21  N.  Y.  412;  Brown  v.  Weber,  38  N.  Y.  187; 
Clay  V.  Walton,  9  Cal.  329 ;  Puckett  v.  Bates,  4  Ala.  390 ; 
IlUe  V.  WeUs,  17  111.  88;  6  Pick.  609;  DayU  v.  White,  26 
Me.  341. 

2.  It   was  not  necessary  to  plead   the  statute  of  frauds. 
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Rldgeu)ay  v.  WharUm,  3  De  G.,  M.  &  G.  689 ;  Bam^  v.  Rooty 

3  Paige,  478  ;  Small  v.  Omnga^  1  Md.  Oh.  Dec.  366 ;  Ow€n» 
V.  CalderSy  2  Desanes.  187. 

T.  J.  MoDormeUy  for  defendant  in  error : 

1.  The  promise  was  not  within  the  statute  of  frauds.  It  was 
not  a  promise  to  pay  the  debt  of  another.     Chapm  v.  MerriUy 

4  Wend.  657 ;  Easter  v.  White,  12  Ohio  St.  226,  and  cases 
dted.  It  can  make  no  difference  that  the  work  had  been  partly 
done  before  the  making  of  ;the  promise,  nor  would  it,  had  the 
work  been  entirely  completed.  Parsons  on  Oont.  (4  ed.)  316  ; 
Curtis  V.  Brovm,  5  Gush.  488 ;  Nelson  v.  Boynton,  3  Met. 
396. 

2.  Neaster  was  entitled  to  the  possession  of  the  premises  at 
the  time  of  the  promise  in  question.  He  held  the  key,  and  the 
possession  of  Mrs.  Birchell  at  the  time  was  as  to  liim  illegal. 
Under  the  circumstances,  her  promise  was  intended  to  subserve 
a  purpose  of  her  own,  and  is  not  within  the  statute.  Williams 
V.  Lepier,  3  Burr.  1886 ;  H(yuld4loh  v.  Milne,  3  Esp.  86 ;  Allen 
V.  Thompson,  10  N.  H.  32 ;  Hilton  v.  Dinsmore,  21  Me.  410 ; 
BamUe  v.  Harris,  6  Yerger,  508. 

3.  The  statute  of  frauds  cannot  be  made  an  instrument  of 
fraud.  It  is  not  pleaded  in  this  case.  Woods  v.  3ille,  11 
Ohio,  456 ;  Mvnns  v.  Morse,  15  Ohio,  670;  10  Ohio,  568. 

MoIlvainb,  0.  J.  The  bill  of  exceptions  shows  that  the 
plaintiff  in  error  contracted  with  one  Everard  to  furnish  all 
materials,  and  construct  for  her  a  dwelling-house  upon  a  certain 
lot  owned  by  her,  and  in  consideration  thereof,  she  promised 
to  pay  said  Everard  a  gross  sum.  In  fulfillment  of  his  contract 
witii  the  plaintifE  in  error,  Everard  employed  the  defendant  in 
error  to  furnish  the  materials  and  perform  the  labor  of  plaster- 
ing said  house,  for  which  material  and  labor  Everard  agreed  to 
pay  the  defendant  in  error  a  certain  price  per  yard.  After  tlie 
building  had  been  completed,  except  a  very  small  part  of  the 
work  of  plastering,  and  after  the  plaintiff  in  error  had  moved 
into  the  house,  the  defendant  in  error  went  to  the  bouse  to 
finish  the  plastering,  but  finding  the  plaintiif  in  error  in  pos- 
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session,  entered  into  an  agreement  with  her,  and  thereupoD 
<5ompleted  the  plastering  at  a  very  trifling  expense.  This  agree 
ment  (hereafter  fully  stated)  is  claimed  to  be  the  ground  oi 
her  liability  in  the  original  action. 

Although  the  bill  of  exceptions  does  not  in  terms  show  thai 
all  the  testimony  is  set  out,  it  concludes  : 

*'  Whereupon  the  court  found  that  what  defendant  said  tc 
plaintiff,  as  given  in  the  bill  of  exceptions  aforesaid,  would 
make  her  liable  as  original  promisor,  and  Uable  to  pay  for  said 
plastering,  as  well  that  which  w^  done  before  as  after  said 
promise;  and  rendered  judgment  against  defendant  for  the 
sum  of  $100.91,  and  declared  the  same  a  lien  on  said  premises 
described  in  petition,  and  ordered  same  sold  to  satisfy  said 
judgment." 

The  testimony  referred  to  is  as  follows.  The  plaintiff  below 
testified :  "  Sometime  in  the  month  of  March  or  April,  1875, 
one  Job  Everard  met  me  in  a  blacksmith  shop  on  St.  Claii 
street,  and  said  he  had  the  job  of  building  the  house  on  the 
premises  in  the  petition  described,  and  asked  me  how  much  I 
would  do  the  plastering  for.  I  told  him  I  would  lath  and 
plaster  it  for  25  cents  per  yard,  two  coat  work,  and  to  be  a  cash 
job,  as  his  sister,  Mrs.  Birchell,  had  the  money  in  the  bank  to 
pay  him  (Everard).  As  soon  as  said  house  was  ready  for 
plastering,  said  Everard  notified  me,  and  I  immediately  pro- 
ceeded to  do  thd  plastering,  and  completed  the  whole  of  the 
plastering  with  the  exceptions  of  pointing  up  after  the  carpen- 
ter work  had  been  completed,  some  plastering  around  the  base, 
and  finish  putting  on  the  putty  coat  in  one  closet,  and  finishing 
coat  in  one  place  in  the  hall ;  to  have  completed  the  whole,  it 
would  have  taken  one  day  and  three-fourths.  Witness  de- 
manded some  money  from  Everard,  who  said  that  his  sister, 
Mre.  Birchell,  expected  some,  and  would  pay  him  (Everard). 
That  witness  held  the  key  of  said  house,  and  that  said  house 
was  locked,  and  that  said  Everard  opened  said  house,  and  de- 
fendant, Birchell,  moved  in.  That  said  witness  then  went  up 
to  said  house  and  found  defendant  occupying  the  house,  and 
witness  said  to  defendant,  I  will  not  go  on  and  finish  the 
plastering  or  give  up  the  key  unless  you  will  pay  me ;  and  de- 
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fendant  said,  '  Go  on  and  finish  the  house  and  1  will  see  you 
paid.'  That  there  was  still  left  to  complete  said  plastering, 
the  putty  coat  in  one  closet  and  the  putty  coat  in  a  portion 
of  the  hall,  and  considerable  patching  around  the  base  board, 
and  would  take  one  and  three-fourths  days  in  all  to  complete 
it.  That  witness  immediately  went  on  and  finished  said  plaster- 
ing and  demanded  his  pay  from  defendant  (Birchell),  who  then 
said  she  had  nothing  to  do  with  him  (witness).  This  was 
about  May  1,  1875.  That  witness  had  never  met  said  defend- 
ant (Birdiell),  before  that  time,  and  never  had  any  convei-sa- 
tion  with  her  before,  neither  did  he  know  her  before  said  con- 
versation, and  that  wa^  the  first  and  only  conversation  he  had 
with  defendant,  before  said  job  of  plastering  was  completed. 
That  there  were  550  yards  of  plastering,  and  it  was  worth  25 
cents  per  yard,  making  a  total  of  $137.50,  and  he  had  received 
from  said  Everard  $40.00  and  no  more,  and  on  the  25th  day 
of  June,  1875,  witness  filed  his  mechanic  lien  on  the  premises 
in  the  petition  described.  Plaintiff  also  produced  as  a  witness. 
Job  Everard,  who  testified  as  follows : 

^'  ^I  know  the  house  in  question.  It  is  situated  on  the  comer 
of  Missouri  and  Division  streets,  in  the  city  of  Toledo,  Ohio. 
I  had  the  contract  for  building  the  house.  Plaintiff  done  the 
plastering.'  On  a  cross-examination,  said  Everard  testified :  *■  I 
made  a  contract  to  build  the  house  with  defendant,  who  is  my 
lister.  I  was  to  build  the  house,  find  all  the  materials,  and 
finish  it  complete  and  ready  for  occupancy  for  $850.00.  Pay- 
ments were  to  be  made  as  I  might  want  the  money.  After 
the  plasteiing  had  been  done,  with  the  exception  ut  a  little 
patching  up,  I  finished  the  carpenter  work,  and  then  went 
and  saw  plaintiff  and  gave  liim  the  key  of  the  house,  and  to.'d 
him  to  go  and  finish  the  plastering.  That  all  there  was  to  do 
was  a  little  patching  above  the  base  board,  which  plaintiff 
would  have  to  do,  in  his  contract  with  me.  I  supposed  plaint- 
iff had  done  the  patching  before  defendant  had  moved  in  the 
iiouse.' 

"  The  said  plaintiff  here  liaving  closed  his  testimony,  the  said 
defendant,  Mary  Birchell,  to  maintain  the  issue  on  her  part,  tes- 
tified as  follows,  that  is  to  say : 
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"  *  Sometime  in  Febniary,  A.  D.  1875,  I  employed  Job 
Everard,  to  build  me  a  bouse  on  tbe  premises  in  tbe  petitioa 
described.  He  was  to  build  tbe  house,  find  all  the  materials, 
and  have  the  house  ready  for  occupancy  for  $850.00.  The 
payments  to  be  made  as  the  work  progressed.  I  remember  the 
time  Mr.  Neaster  came  to  my  house.  It  was  the  next  morn- 
ing after  we  moved  into  the  house.  He  said  to  me,  '  if  I  go 
on  and  finish  the  house  will  you  see  me  paid  ? '  I  said,  ^  I  will 
see  it  paid,  but  I  cannot  pay  you,  as  I  made  a  contract  with  Mr. 
Everard  and  I  will  pay  him.'  This  was  all  that  was  said  at  the 
time.  Mr.  Neaster  went  on  and  done  what  little  there  was  ta 
do.  It  took  two  or  three  men  about  two  hours  to  finish  all  there 
was  to  do.  There  was  then  about  two  hundred  dollars  coming 
to  Mr.  Everard,  which  I  paid  him  on  the  26th  of  June,  1875. 
I  had  paid  $650.00  April  26th  previous,  to  Everard.  I  never 
saw  plaintiff  before  the  morning  after  I  had  moved  in  the  house. 
I  did  not  know  he  was  doing  the  plastering  until  that  morning. 
I  never  hired  Neaster  to  do  the  plastering  of  the  house.' 

"  The  defendant  here  having  closed  her  testimony,  the  plaintiff 
called  James  McKinley,  Wm.  E.  McBain,  and  Joseph  Mathews. 
Each  of  said  witnesses  testified  they  were  present  at  the  conver- 
sation refert^  to  by  plaintiff  with  defendant,  and  that  said 
plaintiff  said  to  defendant,  '  I  will  not  go  on  and  finish  the 
plastering  unless  you  will  pay  me,'  and  defendant  said,  '  you  go 
on  and  finish  the  plastering  and  I  will  see  you  paid.' " 

Upon  this  testimony  the  question  arises,  whether  or  not  the 
agreement  was  within  the  statute  of  frauds,  which  provides, 
"  That  no  action  shall  be  brought  whereby  to  charge  the  de- 
fendant upon  any  special  promise  to  answer  for  the  debt,  de- 
fault or  miscarriage  of  another  person,  .  .  .  unless  the 
agreement  upon  which  the  action  shall  be  brought,  or  some 
memorandum  or  note  thereof,  shall  be  in  writing  and  signed  by 
the  party  to  be  charged  therewith,  or  by  some  other  person 
thereunto  by  him  or  her  lawfully  authorized." 

The  line  which  divides  promises  which  are  original  and  un- 
conditional, from  those  which  are  collateral  and  conditional, 
especially  when  the  subject-matter  of  the  contract  is  the 
pre-existing    debt    of    another,    is    sometimes    very    difficult 
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to  trace.  The  difficulty  generally  arises  in  ascertaining  the 
tme  intent  and  meaning  of  the  parties ;  but  when  these  are 
ascertained,  the  plain  meaning  of  the  words  of  the  statute  must 
prevail.  If  the  promise  be  collateral  and  conditional,  it  can- 
not be  enforced,  unless  it  be  in  writing. 

It  has  been  claimed  that  a  new  and  distinct  consideration 
passing  between  the  creditor  and  the  promisor,  will  take  the 
promise  out  of  the  statute,  though  the  original  debtor  remains 
liable.  This  cannot  be  the  true  test,  as  the  statute  can  operate 
only  on  promises  supported  by  a  consideration  ;  because,  prom- 
ises, either  in  writing  or  verbal,  unsupported  by  a  considera- 
tion, cannot  be  enforced,  either  under  the  statute  or  independ- 
ent of  it,  and  certainly  the  statute  requires  a  promise  to  answer 
for  the  debt,  miscarriage  or  default  of  another,  though  sup- 
ported by  a  consideration,  to  be  in  writing. 

It  is  unquestionably  tme,  that  whether  or  not  the  original 
debtor  remains  liable,  is  a  very  important  fact  in  determining 
the  nature  of  the  new  promise :  but,  after  all,  the  controlling 
and  ultimatfe  question  is,  was  the  promise  one  to  answer  for  the 
debt,  default  or  miscarriage  of  another,  or  was  it  an  agreement 
to  make  the  old  debt  the  debt  of  the  promisor. 

In  the  case  before  us,  Everard,  the  contractor,  and  debtor  of 
the  plaintiif  below,  was  not  released  from  his  duty  to  complete 
the  defendant's  building,  nor  discharged  from  his  liability  to 
pay  the  plaintiff  for  the  entire  work  done  by  him.  Now,  when 
the  words  spoken  by  the  defendant  to  the  plaintiff  below, 
which  constitute  the  promise  sued  on,  namely,  "  I  will  see  you 
paid,"  are  construed  in  the  light  of  the  circumstances,  we  can 
entertain  no  doubt  that  she  meant  nothing  more,  and  was  so 
understood  by  the  plaintiff,  than  that  she  would  see  that  Ever- 
ard paid  the  plaintiff's  claim,  or,  in  other  words,  that  she  would 
pay  the  plaintiff  if  Everard  did  not.  And  such  a  promise  is 
clearly  within  the  statute  of  frauds. 

Nor  does  the  fact,  that  at  the  time  the  verbal  promise  was 
made,  that  the  defendant  below  was  indebted  to  Everard,  the 
contractor  and  employer  of  the  plaintiff,  in  a  sum  greater  than 
the  amount  of  the  plaintiff's  claim  against  Everard,  take  the 
promise  out  of  the  statute. 

VOL.  XXXVI.-22  Pooalp 
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This  fact  does  not  bring  the  case  witliin  the  principle 
cases  wherein  it  lias  been  held  that  an  agreement  is  not  wit) 
the  statute  of  frauds,  where  one  man  who  owes  another  a  de 
agrees  with  his  creditor  to  discharge  his  obligation  by  assuini 
and  paying  the  amount  to  a  third  person  to  whom  the  credi 
is  indebted.  In  such  eases  the  promisor  does  not  assume  to  p 
the  debt  of  another  merely,  but  agrees  to  pay  his  own  debt 
a  person  appointed  by  his  creditor  to  receive  it.  Barber 
BuckHn,  2  Denio,  45. 

But  here  the  consent  of  Everard,  to  whom  the  defendant  1 
low  was  indebted,  was  not  obtained,  to  such  transfer  of  i 
credit ;  and  without  such  consent  the  defendant  remained  t 
debtor  of  Everard,  to  whom  alone  she  was  obligated  to  ma 
payment. 

It  is  true,  the  plaintiff  below  might,  under  favor  of  the  n 
chanics'  lien  statute,  have  subjected  the  money  in  the  hands 
the  defendant  and  owing  to  the  contractor  to  the  payment 
his  claim  for  labor  and  material ;  but  no  steps  to  that  end  w( 
taken.  The  only  lien  which  the  plaintiff  sought  to  perfect  i 
der  the  statute,  was  one  in  favor  of  a  principal  contractor. 

The  claim  of  plaintiff  in  en'or,  that  the  statute  should  ha 
been  pleaded,  .is  not  well  founded. 

Judgments  of  the  district  court  cmd  of  common  pleas  \ 
versed  /  a/nd  cause  rema/nded  to  court  of  comnumplei 


I. 


■^^5|l 


; 


Gesoegb  W.  Harpkb  v.  Joseph  0.  Grain. 

In  AugoBt,  1873,  C.  sold  and  delivered  to  H.  a  horse,  upon  his  written  oc 
tract  to  pay  therefor  f  140  one  day  after  G.  should  be  re-elected  pre 
dent  of  the  United  States;  but  if  G.  was  not  re-elected,  then  the  obllgatl 
was  to  be  void.  Before  the  election,  H.  returned  and  tendered  ba< 
the  horse,  in  as  good  condition  as  when  received,  and  oemanded  I 
contract,  but  C.  refused  to  receive  the  horse  or  surrender  the  contnu 
Thereafter,  H.  kept  the  horse  as  bailee  of  C.  After  the  election, 
which  G.  was  elected  president,  C.  demanded  the  contract  price  of  t 
horse,  and,  on  refusal  by  H.  to  pay,  but  while  he  was  ready  and  wiilii 
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to  return  the  same,  brought  an  action  under  the  act  of  183L  (1  S.  &  0. 

664),  to  recover  the  vcUue  of  the  property.     Beld, 
1.  That  the  transaction  was  a  wager,  within  the  meaning  of  said  act,  and 

the  contract  was  void. 
"2.  That  H.  might,  before  the  election  took  place  which  was  to  determine 

the  wnger,  rescind  the  contract  by  surrendering  baclc  the  horse. 
S.  After  such  refusal  to  taice  back  the  property,  H.  might  elect  to  hold  the 

property  as  bailee  of  C,  and  he  is  not  liable  under  the  statute  for  its 

value,  unless  it  appears  that,  at  the  time  the  action  was  commenced, 

lie  had  refused  to  deliver  him  back,  or  done  some  act  amounting  to  a 

conversion  of  the  property  to  his  own  use. 

Errob  to  the  District  Court  of  Greene  County. 

The  original  action  was  brought  before  a  justice,  December 
*21,  1872,  by  Crain  against  Harper,  to  recover  $140,  the  value 
of  one  horee,  sold  and  delivered  August  27,  1872. 

Harper  denied  the  indebtedness,  and  set  up  as  a  defense  that 
the  horse  was  sold  upon  a  wager  on  the  presidential  election, 
and  that  before  that  event  he  returned  the  horse  and  drew  the 
wager. 

After  a  trial  and  judgment  the  case  was  appealed.     In  the 
common  pleas,  Crain  filed  his  petition,  alleging,  as  before  the* 
justice,  that  Harper  was  indebted  to  him  for  $140,  with  inter- 
est from  August  27,  1872,  for  a  horse  that  day  sold  and  deliv- 
ered  at  his  request. 

The  defendant  answered,  that  the  horse  was  sold  and  deliv- 
€red  under  the  following  special  contract : 

"  Ckdakville,  O.,  Aug.  27, 1872. 

"  For  value  received,  one  day  after  General  XJ.  S.  Grant  is 
re-elected  President  of  the  United  States  of  America,  I  promise 
to  pay  J.  C.  Crain  One  Hundred  and  Forty  Dollars.  The 
condition  of  note  is  that  if  the  said  Gnmt  is  not  elected  this 
note  is  null  and  void. 
«  Witness.  «  G.  W.  JIabpkb. 

"  S.  L.  Stewabt, 

"  A.  T.  Boyd." 

He  alleges  that,  on  October  27, 1872,  he  returned  and  offered 
to  deliver  back  the  horse,  and  the  plaintiff  refused  to  receive 
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it,  and  that  thereafter,  until  March  8, 1873,  he  was  at  all  time» 
ready  to  return  the  horse,  and  on  that  day  he  sold  him  at  pub. 
lie  auction  to  the  highest  bidder,  after  due  notice  to  Grain. 

A'  demuiTer  to  this  answer  was  overruled,  and  the  plaintiff, 
upon  leave,  amended  his  petition,  in  which  he  avers  a  delivery 
of  the  horse  under  above  special  contract,  the  non-payment  and 
the  refusal  to  pay  therefor,  and  that  defendant  ^^  has  disposed 
of  and  converted  the  same  to  his  own  use,"  whereby  a  cause  of 
action  has  accrued  to  him  for  the  value  of  the  horse,  under 
^'  An  act  for  the  prevention  of  gaming,"  passed  March  12, 
1831. 

The  defendant  moved  to  strike  this  amended  petition  from 
the  files,  for  the  reason  that  it  was  not  an  amendment  of  the 
original  cause  of  action,  but  was  wholly  a  new  and  distinct 
cause  of  action. 

Tliis  motion  was  overruled,  and  an  exceptiQU  was  noted. 
The  defendant  then  answered,  setting  up  the  same  matter  as  in 
his  original  answer,  and  averring  that  he  has  always  been  ready 
to  pay  to  plaintiff  the  $61.50  proceeds  of  the  sale  of  the  horse, 
and  now  brings  the  same  into  court,  &c 

The  reply  admits  the  offer  to  return  the  horse  in  October, 
and  plaintijBPs  refusal  to  receive  it,  for  the  alleged  reason  that 
defendant  had  kept  it  as  his  own  for  about  two  months, 
"  whereby,  and  by  reason  of  the  fault  of  the  defendant,  the  said 
horse  had  materially  depreciated  in  value,  and  that  plaintiff  had 
lost  the  use  thereof  in  his  business."  A  claim  was  also  inter- 
posed by  defendant  as  a  set-off,  but,  as  it  does  not  affect  the 
errors  assigned,  need  not  be  noticed. 

Aft^r  a  judgment  in  favor  of  the  plaintiff,  and  its  reversal 
by  the  district  court,  the  case  was  again  tried  in  the  common 
pleas,  resulting  in  a  like  judgment  for  plaintiff  below,  which 
was  affirmed  by  the  district  court. 

To  reverse  this  judgment  is  the  object  of  the  present  pro- 
ceeding in  error. 

Upon  the  overruling  of  a  motion  for  a  new  trial,  a  bill  of 
exceptions  was  taken  by  plaintiff  in  error,  setting  out  all  the 
testimony  and  the  charge  of  the  court. 

Numerous  errors  are  assigned,  among  others  that  the  verdict 

Digitized  by  VjjOOQIC 


JANUARY  TERM,  1881.  341 

Harper  v.  Grain. 

ivafi  against  the  law  and  the  evidence,  and  that  the  court  erred 
in  overruling  a  motion  for  a  new  trial,  made  on  that,  among 
other  grounds. 

Ji.  F.  Howard  and  John  Little^  for  plaintiff  in' error : 
The  tender  was  a  complete  bar  to  the  action.  The  contract 
between  the  parties  was  a  wagering  contract,  and  was  illegal 
and  void.  At  common  law  neither  party  could  maintain  an 
action  upon  it.  That  law  would  leave  the  parties  to  the  con- 
tract just  "where  they  had  placed  themselves.  The  statute  has 
«o  far  changed  the  law  as  to  enable  the  party  who  has  lost 
money  or  property  by  means  of  any  bet  or  wager,  and  has  ac- 
tually paid  or  delivered  it  to  the  winner,  to  bring  an  action 
against  the  wiimer  to  recover  the  same.  Now,  if  Grain  was 
the  loser  in  this  case,  within  the  meaning  of  the  statute,  and 
for  the  sake  of  the  argument  it  is  conceded  that  he  was,  he 
would  have  had  a  right  of  action  against  Harper  for  the  recov- 
ery of  the  horse ;  and  it  would  have  been  the  corresponding 
-duty  of  Harper  to  have  returned  the  horse  to  Grain.  The  re- 
turn of  the  horse  would  have  had  the  effect  of  relieving  Harper 
irom  his  liability  to  be  sued.  He  was  not  bound  to  wait  to  be 
«ued.  He  might  voluntarily  do  what  Grain  had  a  right  to  re- 
quire at  his  hands.  The  tender  by  Harper  and  the  refusal  by 
Grain  to  accept  were  equivalent  to  a  performance,  and  Harper 
ivas  thereby  discliarged  from  all  obligation  to  Grain.  He  had 
done  all  that  he  was  bound  to  do,  and  all  that  Grain  had  a 
Tight  to  require  of  him.  After  the  tender  and  refusal.  Harper 
Jiad  his  election  either  to  abandon  the  horse  or  to  retain  pos- 
session. If  he  continued  to  retain  possession  he  was  bound  to 
deliver  on  demand,  or  if  he  sold,  he  would  be  answerable  for 
the  proceeds  of  the  sale.  2  Parsons  on  Gont.  654,  and  note ; 
2  Kent  Gomm.  509 ;  Ghapman  on  Gont.  27,  et  seq.  /  Larrib  v. 
LcLthorp,  13  Wend.  97 ;  Slengerland  v.  Morse^  8  Johns.  478 ; 
CaU  V.  Hovstony  8  Johns.  Gas.  249. 

The  winner  has  no  right  of  action  under  the  statute  to  re- 
cover money  or  property  lost  upon  any  bet  or  wager.  1  S.  & 
G.  Statutes,  664,  §  2.  In  this  case  Grain  was  the  winner. 
Harper  was  the  loser.     See  Sim/mons  v.  Bradly^  26  Wis.  C89. 
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At  common  law  do  action  could  be  maintained  npon  a  wag- 
ering contract  by  the  loser  against  the  winner,  nor  by  the  win- 
ner against  the  loser.  Totes  v.  Foote^  12  Johns.  1 ;  Demista^ 
V.  Cooke,  12  Johns.  376;  13  Ind.  344;  11  Ind.  59;  Bumh  v. 
Beker,  4  Johns.  426  ;  Buck^  v.  Pitcher,  1  Comst.  392. 

E,  H.  Munger,  ioT  defendant  in  error  : 

Harper's  answer  alleges  that  he  "offered  to  deliver"  and 
"tendered  "  the  horse  to  Crain.  In  his  reply,  Crain  expressly 
admits  the  "  offer  to  deliver,"  but  at  the  close  denies  all  the 
allegations  of  the  answer  which  are  not  expi-essly  admitted — 
thus  making  an  issue  as  to  the  alleged  tender.  For  an  "  offer  to 
deliver  "  and  a  "  tender  "  are  not  synonymous.  There  may  be 
an  offer  to  deliver  a  thing  which  is  elsewhere — beyond  reach^ 
To  constitute  a  tender  the  thing  must  be  present — within  i^ach. 
Benjamin  on  Sales,  §  713.  The  plea  of  tender,  even  if  not  de- 
nied, is  no  bar  to  the  action ;  because,  1.  The  reply  contains, 
allegations  sufficient  to  avoid  the  tender.  2.  Harper  himself 
admits  Crain's  right  to  recover  to  the  extent  of  the  amount 
brought  into  court.  3.  A  tender  is  no  bar  to  an  action.  & 
Pick.  285  ;  6  Pick.  340 ;  2  Parsons  on  Cont.  (4  ed.)  150,  notes ; 
16  Ohio,  457 ;  2  Ohio  St.  10, 11.  No  demand  necessary  on 
the  part  of  Crain  before  suit.     1  N".  Y.  392. 

The  "  winner  "  as  well  as  the  "  loser  "  (so  called  by  the  stat- 
ute) is  entitled  to  an  action,  when  the  "  winner  "  of  the  wager 
is  the  loser  of  the  property  or  the  thing  wagered,  within  the- 
meaning  and  intent  of  the  statute.  It  is  a  question  of  the  con> 
struction  of  the  statute.  "  In  constraing  a  statute  the  manifest  rea- 
*  son  and  intention  of  the  law  should  prevail,  although  at  variance 
with  the  literal  import  of  the  language  employed."  3  Ohio  St. 
'  53,  80 ;  1  Ohio  St.  543 ;  2  Ohio  St.  210,  442  ;  6  Ohio  St.  172.. 

JoHNSON,  J.  Although  exception  to  the  charge  of  the 
court  are  not  specifically  made,  yet  as  we  have  aU  the  evidence  as^ 
well  as  the  charge,  it  is  proper  to  examine  it  in  connection  with 
tlie  evidence,  in  order  to  determine  whether  the  verdict  and 
judgnjent  are  according  to  law  and  evidence.  Marietta  <k 
Cincinnati  li.  B.  v.  Strader,  29  Ohio  St.  452. 
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This  transaction  was  a  wager,  or  bet,  on  the  result  of  an  elec- 
tion, and  therefore  void.  Thomas  v.  Crouse,  16  Ohio,  54  f 
Zucas  V.  Ha/rper,  24  Ohio  St.  328. 

It  is  a  fact,  admitted  in  the  pleading,  and  not  controverted 
by  the  evidence,  that  before  the  election  which*  was  to  deter- 
mine the  wager,  Harper  returned  and  offered  to  re-deliver  the 
horse  to  Grain,  but  he  refused  to  receive  it,  because,  as  he  states 
in  his  reply,  "  the  defendant  had  kept  said  horse  as  his  prop- 
erty for  the  space  about  two  months  from  and  after  the  sale 
and  delivery  thereof  to  him,  whereby, -and  by  reason  of  the 
fault  of  the  defendant,  the  said  horse  had  materially  depreciated 
in  value,  and  that  the  plaintiff  had  lost  the  use  thereof  in  his 
business." 

The  pleadings  thus  made  up  presented,  aside  from  the  ques- 
tion of  value,  but  one  issuable  fact,  i,  «.,  whether  the  plaintiff 
had  the  right  to  refuse  to  receive  back  the  horse  and  sue  for  its 
value,  on  the  ground  that  the  defendant  had  converted  him  to 
his  own  use ;  or  rather,  whether  his  excuse  for  not  receiving 
back  the  horse,  for  the  reason  set  up  in  his  reply  above  quoted, 
was  valid. 

That  the  horse  was  delivered  to  Harper  under  a  wager  con- 
tract, and  that  there  was  an  offer  to  return,  and  a  refusal  to  re- 
ceive, before  the  election,  was  admitted  by  the  pleadings. 

Upon  this  state  of  fact,  what  were  the  rights  of  the  parties  ? 

The  statute  prohibits  such  contracts,  and  gives  a  right  of 
action  to  recover  back  to  the  loser. 

Independent  of  this  statute,  there  was  no  remedy  for  the 
loser,  where  the  money  or  property  had  been  delivered,  as  the 
law  would  not  lend  its  aid  to  a  party  either  in  the  execution  or 
rescission  of  such  a  contract. 

The  maxim,  "  ex  turpi  ca/asa^  non  oriter  actioy^  applies  in 
such  cases,  and  leaves  the  parties  where  it  finds  them.  Where 
property  or  money  was  lost,  under  a  wager,  prohibited  by  pub- 
lic policy,  or  by  statute,  it  was  the  policy  of  the  law  to  afford 
no  remedy  to  the  loser,  because  he  was  in  pari  delicto  with  the 
winner. 

Again,  in  all  cajses  of  contracts  prohibited  by  statute,  or 
which  are  void  as  against  public  policy,  the  law  allows  a  day  for 
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repentance,  while  the  contract  remains  executory.  "  He  whc 
advances  money  in  consideration  of  a  promise  or  undertaking 
to  do  such  a  thing,  may,  at  any  time  before  it  is  done,  rescind 
the  contract,  and  prevent  the  thing  from  being  done,  and  re 
cover  back  the  money. 

"But  it  would  seem  obvious,  that  if  he  delays  rescinding  un- 
til his  rescission  is  inoperative,  and  the  thing  will  still  be  done, 
although  the  conti*act,  at  the  time  of  the  rescission,  was  in  form 
executory,  it  sliould  come  under  the  same  rule  as  an  executed 
contract  for  unlawful  purposes."  2  Parsons  on  Cont.  746,  note 
1) ;  Hooker  v.  De  Polos,  28  Ohio  St.  251 ;  McAUister  v. 
Hoffman,  16  S.  &  R.,  147. 

McAUister  v.  Hoffman  was  an  action  to  recover  back  money 
in  the  hands  of  a  stakeholder,  deposited  as  a  bet  ujwn  an  elec- 
tion. After  the  election,  the  loser,  upor;i  notice  to  the  stake- 
holder not  to  pay,  the  winner  brought  this  action  against  the 
istakeholder,  to  recover  it  back. 

There  was  no  statute  in  Pennsylvania,  as  in  this  state,  author- 
izing a  recovery  back,  but  there  was  an  act  prohibiting 
such  wagers. 

It  is  there  said,  that  by  narrowing  the  lo(yus  pcniteniicB  to 
the  interval  between  the  period  of  betting  and  the  happening 
of  the  contingency,  the  object  of  the  statute  will  best  be  pro- 
moted. Within  this  interval  of  time,  the  policy  of  the  law  is 
to  allow  either  partj  to  rescind  an  unexecuted  contract,  and  to 
reinstate  himself  to  his  original  status. 

It  being  an  admitted  fact,  that  before  the  election  Harper 
oflPered  to  return  the  hoi'se  and  Crain  refused  to  receive  it,  it 
follows  that  this  offer  was  in  the  exercise  of  a  lawful  right  to 
rescind,  unless,  at  the  time  of  such  offer,  there  had  been  such  a 
conversion  of  the  property  as  excused  Crain  from  the  duiy 
of  receiving  back  the  property. 

By  the  clear  weight  of  the  testimony,  and  indeed  there  is 
scarcely  a  shadow  of  proof  to  the  contrary,  the  horse  was  in  jv^ 
good,  if  not  in  a  better,  condition  when  the  offer  to  I'eturn  was 
made,  than  he  was  when  delivei^ed  to  defendant  in  August. 
It  was  therefore  the  duty  of  plaintiff  to  surrender  the  note  juid 
take  back  the  hoi"se.     His  excuse,  as  pleaded,  to  say  nothing  of 
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the  want  of  proof  to  sustain  it,  for  not  receiving  back  the  horse, 
ivas  based  in  part,  if  not  wholly,  on  untenable  ground.  It 
ivas,  that  defendant  had  bad  the  us6  of  him  for  about  two 
mouths  as  his  own,  wJi^reby^  and  by  reason  of  the  fault  of  the 
defendant,  and  also  that  the  plaintLS  had  lost  the  use  thereof 
in  his  business. 

Two  of  these  three  reasons,  to  wit,  the  plaintiffs  loss  of  use, 
and  defendant's  use  of  the  horse  for  two  months  as  his  own, 
"vfithout  acts  amounting  to  a  conversion,  did  not  deprive  the 
defendant  of  his  right  to  rescind,  nor  excuse  the  plaintiff  from 
iis  duty  to  take  back  the  property. 

Upon  this  state  of  pleading  and  of  fjict,  the  eourt  charged 
the  jury  that  plaintiff  was  entitled,  under  the  statute,  to  I'ecover 
the  value  of  the  horse,  unless  that  right  was  defeated  by  the 
facts  stated  in  the  answer. 

Notwitlistanding  the  admitted  offer  to  rescind  and  the  re- 
fusal to  accept,  the  plaintiff's  right  to  recover  the  value  of  the 
property,  as  a  loser,  is  assumed  by  the  court,  unless  defendant, 
upon  whom  the  burden  is  cast,  by  the  charge  of  the  court,  es- 
tablishes the  truth  of  the  allegation  of  his  answer. 

In  effect,  this  was  telling  the  jury  that  the  plaintiff  might, 
under  the  statute,  recover,  not  the  property  in  specie^  but  its 
value,  without  also  showing  that  defendant  had  com)erted  U  to 
Jiis  own  use^  and  in  the  face  of  the  offer  to  surrender  the  prop- 
erty, and  plaintiffs  refusal  to  receive  it.  This  was  clearly 
•erroneous. 

Lucas  V.  Harper^  24  Ohio  St.  328,  was  a  case  somewhat 
like  the  present.  It  was  a  sale  of  hogs  at  nine  cents  per  pound, 
which  were  worth  less  than  half  that  sum,  to  be  paid  for  when 
H.  G.  should  be  elected. 

The  hogs  were  delivered,  under  this  contract,  to  defendant, 
who  converted  them  to  his  own  use.  After  the  election  and 
•defeat  of  II.  G ,  an  action  was  brought  to  recover  the  market 
value  of  the  hogs,  imder  the  act  of  1831,  and  it  was  held  that 
the  transaction  was  a  wager,  and  that  the  person  losing  might 
maintain  this  action  against  the  winner  under  that  act. 

The  case  at  bar  differs  from  that  in  two  material  points  :  Ist, 
In  this  there  is  the  absence  of  any  proof  of  conversion,  while 
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in  that  there  was  an  actual  conversion ;  and  2d,  In  this  the  con 
tract  was  rescinded  before  the  election,  while  in  that  it  was  not 

Assuming  that  this  action  under  this  statute  to  recover  bacl 
the  property  is  maintainable,  we  think  the  plaintiff  shouh 
prove,  as  he  has  alleged,  that  defendant  has  converted  the  prop 
erty  to  his  own  use. 

There  should  have  been  9  demand  and  refusal  to  deliver 
which  in  law  would  amount  to  a  conversion,  or  such  an  actua 
conversion  as  would  have  rendered  a  demand  useless.  Certain 
ly,  after  defendant  had  offered  to  return  the  property,  anc 
the  offer  was  refused,  and  when  he  was  holding  it  as  a  men 
bailee  for  plaintiff,  with  reasonable  and  ordinary  care,  as  th< 
proof  shows,  he  was  not  liable  for  its  conversion. 

The  amended  petition  was  based  upon  this  theory,  for  it  al 
leges  that  plaintiff  "  has  disposed  of  and  converted  "  the  horse 
to  his  own  use.  This  petition  was  tiled,  after  the  sale  of  th< 
horse,  in  March,  1873,  as  stated  in  the  answer,  long  after  suii 
brought,  and  such  sale  was  not  made  by  defendant  as  owner 
but  as  bailee  of  Crain. 

Besides  this,  the  rights  of  the  parties  were  to  be  determinec 
as  they  existed  when  the  action  was  commenced,  in  Decembei 
previous. 

At  that  time,  there  is  no  pretense  that  there  was  anything 
which,  in  law  or  in  fact,  amounted  to  a  conversion.  The  prool 
abundantly  shows  that  the  horse  was  then  in  as  good,  if  not  ir 
better,  condition  than  when  delivered  in  August,  and  that  de 
fendant  was  at  all  times  not  only  ready  and  willing  to  delivei 
back  the  property,  but  urgent  that  plaintiff  should  receive  it 
and  that  the  latter  insisted  on  his  keeping  it,  and  paying  the 
agreed  price. 

To  allow  the  plaintiff  to  recover  the  value  of  the  horse  upon 
the  conceded  facts  of  this  case,  would,  in  effect,  enable  him  tc 
enforce  a  contract  which  is  null  and  void,  and  that  too,  after  it 
had  been  lightfuUy  rescinded,  without  showing  any  act  of  de- 
fendant which,  in  law  or  fact,  amounted  to  a  conversion. 

It  is  a  matter  of  serious  doubt  whether  such  an  action  can  be 
maintained  under  the  statute,  where  the  wager  is  withdrawn  01 
the  contract  is  rescinded  before  the  contingency  lias  happened. 
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which  determines  it ;  but  assuming,  for  the  purposes  of  this 
case,  that  it  can,  we  hold,  that  where,  between  the  making  of 
the  contract  and  the  happening  of  the  contingency,  either  party 
elects  to  rescind,  and  offers  to  deliver  back  the  money  or 
property,  which  offer  is  refused,  he  is  not  liable  for  its  vcUtie 
under  the  statute,  without  a  showing  that,  before  the  commence- 
ment of  the  action,  he  has,  by  a  refusal  to  deliver  on  demand^ 
or  by  some  other  act  amounting  to  conversion,  made  himself 
liable  for  conversion  of  the  property. 

We  pass  without  consideration  all  other  questions  appearing 
upon  the  record,  and  reverse  the  judgments  below,  on  the 
ground  that  they  are  contrary  to  the  law  and  the  evidence. 


Phillip  Crameb  v.  Milton  Moore. 

Iq  an  action  on  a  promissory  note,  the  maker  is  not  estopped  from  setting 
up  want  of  consideration  or  fraud,  by  a  Judgment  dismiBsing  his  peti- 
tion  on  the  merits,  in  an  action  brought  to  enjoin  the  negotiation  of  the 
not«  and  to  obtain  its  surrender  and  canccllatioD/ael though  the  mattei 
set  up  as  a  defense  was  relied  on  as  the  ground  of  relief  in  the  petition. 

Ebbor  to  the  District  Court  of  Summit  County.    - 

The  action  in  the  court  below  was  brought  by  Moore  against 
Cramer,  upon  four  negotiable  notes  given  by  Cramer  to  Allen 
&  Hopkins,  March  13,  1868,  and  shortly  after,  and  before 
due,  indorsed  to  Moore.  Cramer  answered  that  the  notes  were 
obtained  by  fraud  for  a  worthless  patent  right,  and  that  Moore 
was  aware  of  the  fraud,  and  took  tJie  notes  to  aid  in  its  con- 
summation. That  at  the  time  he  took  them,  an  injunction  ex- 
isted, allowed  on  a  petition  praying  that  the  payees  be  restrained 
from  negotiating  them,  and  as  a  final  relief,  their  delivery  up 
and  cancellation.  To  this  Moore  replied,  denying  all  fraud, 
either  of  the  payees  or  himself,  and  avemng  that  he  took  the 
notes  "  in  the  usual  course  of  trade  for  a  valuable  consideration 
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urithout  any  knowledge  on  his  part  of  any  infirmity  in  said 
notes." 

He  further  insists  that  Cramer  is  conchisively  estopped  from 
netting  up  or  proving  any  of  the  facts  stated  in  his  answer  in 
relation  to  fraud  in  obtaining  the  notes,  he  having  stated  sub- 
«tantially  the  same  facts  in  his  action  for  the  injunction,  which, 
upon  being  prosecuted  to  final  hearing  in  the  district  court, 
^as  dismissed  upon  the  merits. 

On  the  trial  the  court  niled  out  the  record  of  that  suit,  hold- 
ing that  it  constituted  no  bar  to  the  defense  of  Cramer. 

The  trial  resulted  in  a  verdict  and  judgment  for  the  de- 
fendant. 

On  error,  the  district  court  reversed  the  judgment,  on  the 
ground  that  the  judgment  in  the  action  prosecuted  by  Cramer 
for  an  injunction  was  a  bar  to  his  making  the  defense  in  the 
action  on  the  notes. 

The  object  of  the  present  petition  is  to  obtain  the  reversal 
of  the  judgment  of  the  district  court. 

i?.  P.  Bcmney^  for  plaintiff  in  error: 

1.  The  dismissal  of  the  petition  in  the  injunction  suit  is  no 
bar  to  a  defense  at  law,  in  a  suit  upon  the  notes.  Greenleaf, 
§§  523,  524 ;  24  N.  J.  Eq.  378  ;  7  Johns.  Ch.  8  ;  4  Ohio  St. 
251 ;  13  Ir.  C.  L.  506 ;  7  Ad.  &  El.  313 ;  5  Clark  &  F.  670. 

8.  BurkCj  for  defendant  in  en*or : 

The  judgment  in  the  injunction  suit  between  Cramer  and 
Allen  was  conclusive  upon  Cramer,  in  the  case  at  bar.  12 
Ohio  St.  11;  6  Wheat.  109;  1  Ohio,  134;  3  How.  413 ;  5 
Ohio,  460  ;  6  Ohio,  529 ;  1  Blackf .  360 ;  18  How.  418, 

"WnrrE,  J.  The  original  action  was  brought  by  Mooi'e,  the 
indorsee  of  die  notes,  against  Ci'amer,  the  maker,  to  recover 
the  amounts  due  thereon ;  and  the  question  is,  whether 
Cramer  is  estopped  from  proving  that  the  notes  were  without 
consideration,  and  were  obtained  from  him  by  tlie  payees 
through  fraud. 

On  tehalf  of  Moore,  it  is  alleged  that  Cramer  is  thus  estopped 
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from  making  defense  to  the  notes.  The  ground  of  the  alleged 
estoppel  is,  that  Cramer,  after  the  delivery  of  the  notes  to  the 
payees,  brought  suit  against  them  to  enjoin  the  negotiation  of 
the  notes,  and  to  obtain  a  decree  or  judgment  for  their  sur- 
render and  cancellation ;  tliat  the  grounds  of  such  relief  were 
the  same,  in  substance,  as  he  now  sets  up  as  a  defense  to  the 
suit  on  the  notes ;  and  that,  after  the  allowance  of  a  provisional 
injunction,  the  case  was  finally  heard  upon  the  merits  and  dis- 
missed. 

We  do  not  question  the  principle  insisted  upon  on  behalf  of 
the  defendant  in  error,  Moore,  that  a  judgment  of  a  court  of 
competent  jurisdiction,  upon  a  question  necessarily  involved  in 
a  suit,  is  conclusive  in  a  subsequent  suit  between  the  same  par- 
ties, depending  on  the  same  question  ;  and  in  respect  to  this 
quality  of  conclusive  eif ect  upon  parties  and  privies,  the  ded'eea 
of  courts  of  equity,  upon  matters  within  their  jurisdiction, 
stand  upon  the  same  footing  vrith  judgments  at  law. 

But  in  determining  the  application  of  this  principle  to  the 

present  case,  regard  must  be  had  to  the  nature  of  the  equitable 

,  jurisdiction    called   into  exercise  in  dismissing  the    petition 

seeking  the  surrender  and  cancellation  of  the  notes  in  question. 

The  foundation  of  equitable  jurisdiction  is  the  inadequacy  of 
the  common  law  to  afford  the  necessary  relief.  Hence,  there 
is  a  marked  distinction  between  cases  where  equity  interferes 
with  the  remedies  afforded  to  parties  by  the  course  of  the  com- 
mon law,  and  cases  where  equity  refuses  to  interfere. 

If  in  the  present  instance,  the  court,  instead  of  refusing  to 
interfere  and  dismissing  the  petition  had  found  the  then  plaint- 
iff, Cramer,  entitled  to  the  equitable  relief  sought,  and  had 
deci*eed  the  surrender  andPcancellation  of  the  notes,  the  legal 
right  of  the  payees  to  sue  on  the  notes  would  have  been  ex- 
tinguished ;  or  if,  in  violation  of  the  injunction,  the  payees  had 
put  it  out  of  their  power  to  surrender  the  notes,  the  court 
could,  doubtless,  have  followed  them  into  the  hands  of  any 
party  taking  them  in  known  violation  of  the  injunction.  But 
such  was  not  the  finding  and  decree  of  the  court.  And  the 
findings  of  fact  in  the  case  were  only  material  as  laying  the 
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foundation  for  the  judgment  or  decree  that  was,  in  fact,  r 
dered. 

In  speaking  of  the  effect  of  such  a  decree,  in  Neajie 
Neafie^  7  Johns.  Ch.  5,  Chancellor  Kent  says :  "  A  deci 
dis'tnisaing  a  hiU  upon  the  merits,  does  not  establish  any  n 
right  to  be  carried  into  effect ;  it  only  declares  that  the  plai 
iff  has  failed  to  establish  the  equity  which  he  had  set  u] 
And  in  Beere  v.  Flcmfiingj  13  Ir.  C.  L.  R.  506,  it  is  laid  do^ 
"  that  the  dismissal  of  a  bill  seeking  equitable  relief  in  resp 
to  an  instrument  on  wliich  a  party  can  sue  at  law,  is  no  bar 
an  action  at  law  upon  the  same  instrument,  althojigh  the  deci 
does  not  state  the  dismissal  to  have  been  without  prejudice 
See  also,  Leasee  of  Wright  v.  Deklyne^  1  Pet.  C.  Ct.  199. 

it  seems  to  be  well  settled  that,  in  the  case  of  bills  for  t 
specific  performance  of  agreements,  although  the  bill  be  d 
missed  without  any  reservation  of  the  plaintiff's  rights  to  p 
JIJ  ceed  at  law,  he  may  sue  at  law  on  the  agreement.     Beere 

••  Flermng^  svpraj  MoNamwra  v.  Arthur^  2  Ba.  &  Bea.  349 

fl  And  certainly,  no  greater  effect  upon  the  legal^rights  of  t 

^  parties  can  be  given  to  the  refusal  to  require  the  surrender 

!•  an  agreement,  than  to  tlie  refusal  to  require  its  specific  p( 

formance. 

The  only  effect,  therefore,  in  our  opinion,  of  the  dismissal 
the  petition,  was  to  declare  that  the  plaintiff  had  no  equitab 
right  to  maintain  the  action ;  and  that  the  rights  of  the  parti 
remained  the  same  as  if  no  action  had  been  brought,  or  i 
junction  allowed,  save  only  that  the  dismissal  was  a  bar  to  tl 
bringing  of  another  action  for  the  same  matter. 

Judgment  of  the  district  court  reversed,  and  that  of  the  coi 
mon  pleas  affirmed.  % 


The  Fkanklin  Bank  of  Cincinnati  v.  The  Commercial  Bah 
OF  Cincinnati. 

The  plaintiff  and  defendant  were  banking  corporations^  organized  undi 
the  act  of  March  21,  1851,  to  authorize  free  banking  (1  S.  &  C.  168 
The  plaintiff  loaned  to  F.,  president  of  the  defendant,  |10,000,  on  h 
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individual  account,  and  received  as  security  for  the  loan  a  certificate, 
owned  by  F..  of  two  hundred  shares  of  the  capital  stock  of  the  de- 
fendant, of  the  par  value  of  fifty  doUars  each.  The  plaintiff  presented 
said  certificate  to  the  defendant,  at  its  place  of  business,  and  demanded 
a  trtinsfer  of  said  shares  to  the  plaintiff,  on  the  books  of  the  company, 
which  was  refused;  whereupon  the  plaintiff  brought  an  action  against 
the  defendant  for  the  conversion  of  said  stock»  founded  on  said  refusal 
to  transfer  the  same  to  the  plaintiff. 
Msld,  that  the  plsdntiff  was  not  entitled  to  said  transfer,  and,  consequently, 
that  the  defendant  was  not  liable  for  refusing  to  make  or  permit  it. 

£sBOB  to  the  Superior  Court  of  Cincinnati. 

The  plaintiff  and  defendant  were  banking  corporations,  or- 
jganized  under  the  act  '^  to  authorize  free  banking,"  passed  March 
"21, 1851  (1  S.  &  C.  168).  Their  corporate  existence,  except 
for  purposes  of  winding  up  their  affairs,  ceased  on  the  1st  day 
of  January,  1873.  On  the  19th  day  of  March,  1869,  the  de- 
fendant, the  Commercial  Bank,  issued  to  Charles  B.  Foote,  its 
president,  a  certificate  of  ownership  of  two  hundred  shares  of 
the  par  value  of  fifty  dollars  each  of  its  capital  stock,  which 
certificate  was  as  follows : 

"  Commercial  Bank  of  Cincinnati,  State  of  Ohio. 

"  Number  44.  Shares,  200. 

"  This  certifies  that  Charles  B.  Foote,  of  Cincinnati,  Ohio,  is 
the  proprietor  of  two  hundred  shares  of  fifty  dollars  each  in 
the  Capital  Stock  of  the  Commercial  Bank  of  Cincinnati, 
j  25  cents.  )  Transferable  only  on  the  books  of  the  bank  by 
1  Revenue  Stamp,  fthe  said  Charles  B.  Foote  or  his  lawful  attor- 
ney, on  the  surrender  of  this  certificate,  and  is  subject,  togeth- 
er with  all  dividends  thereon,  for  any  debts  or  demand  due 
from  the  holder  to  said  bank. 

**  Cincinnati,  March  19th,  1869. 

(Signed)  "  H.  Colville,        (Signed)  "  Chables  B.  Foote, 
"Cashier.  "President." 

Indorsed  in  blank,  on  the  back  as  follows : 

^'Witness,  "  Cha.  B.  Foote. 

H.  COLVILLK." 
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Xlie  by-laws  of  the  defendant  prohibited  a  ti-ansfer  of  the 
shares  of  a  holder  while  indebted  to  the  bank. 

On  May  16,  1870,  Foote,  who  was  then,  and  continued  to- 
be,  until  about  the  15th  day  of  October,  then  next,  the  presi- 
dent and  a  director  and  stockholder  of  the  Commercial  Bank, 
borrowed  of  the  plaintiff,  the  Franklin  Bank,  on  his  own  ao-^ 
count,  the  sum  of  $10,000,  payable  on  demand,  and  delivered 
to  the  Franklin  Bank,  said  certificate,  as  security  for  said  loan. 
At  this  time  Foote  was  indebted  to  the  Commercial  Bank  in  a 
sum  largely  in  excess  of  the  valne  of  said  two  hundred  shares 
of  stock,  bnt  at  the  same  time  he  was  the  owner  of  a  large 
number  of  the  shares  of  the  capital  stock  of  said  bank,  in  ad- 
dition to  said  two  hundred  shares.  But  at  no  time  was  life 
indebtedness  to  the  Commercial  Bank  reduced  below  the  actual 
value  of  two  hundred  shares  of  the  capital  stock. 

On  December  31, 1872,  the  plaintiff  presented  said  certificate 
to  the  Commercial  Bank,  and  demanded  a  transfer  on  its  books- 
of  said  two  hundred  shares  of  stock  to  the  name  of  the  plaint- 
iff, which  transfer  was  refused.  Whereupon  the  plaintiff 
brought  the  original  action,  setting  up  said  loan,  the  pledge  of 
said  stock  as  security  therefor,  with  notice  thereof  to  defend- 
ant, the  presentati6n  of  said  certificate,  and  the  demand  for 
said  transfer,  with  the  refusal  of  the  defendant,  and  alleged  a 
consequent  conversion  of  said  stock  by  defendant.  The  peti- 
tion prayed  a  judgment  against  the  defendant  for  refusing  said 
transfer,  for  the  sum  of  $10,561  ^,  the  amount  then  due  from 
Foote  on  said  loan,  alleging  the  value  of  said  two  hundred 
shares  of  stock  to  be  in  excess  of  said  sum.  The  petition  also 
prayed  for  such  other  relief,  legal  or  equitable,  as  might  be- 
come proper. 

The  case  went  to  trial,  and  a  bill  of  exceptions  was  scaled^ 
containing  all  the  testimony,  which  in  view  of  the  opinion  of 
the  court  and  the  facts  above  stated,  it  becomes  unnecessary  to 
notice  further,  except  to  state,  that  proof  was  offered,  showing 
a  custom  among  bankers  to  till  the  blank  indorsement  on  the 
back  of  a  certificate  of  bank  stock,  authorizing  the  holder  to 
transfer  the  shares  on  the  books  of  the  company. 
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Sections  11  and  12  of  the  act  under  which  the  plaintiff  and 
defendant  were  incorporated  are  as  follows : 

"11.  The  capital  stock  of  every  company  shall  be  divided  into  shares  of 
fifty  dollars  each,  which  shall  be  deemed  personal  property,  and  shall  only 
be  assignable  on  the  books  of  the  company,  in  such  manner  as  its  bylaws 
shall  prescribe  ;  each  bank  shall  have  a  lien  upon  all  stock  owned  by  its 
debtors,  and  no  stock  shall  be  transferred  without  the  consent  of  a  majority 
of  the  directors,  while  the  holder  thereof  is  indebted  to  the  company." 

"12.  No  company  shall  take  as  a  security,  for  any  loan  or  discount,  a 
lien  upon  any  part  of  its  capital  stock  ;  but  the  same  security,  both  injiind 
and  amount,  shall  be  required  of  shareholders  as  of  persons  not  sharehold- 
ers ;  and  no  banking  company  shall  be  the  holder  or  purchaser  of  any  portion 
of  its  capital  stock,  or  of  the  capital  stock  of  any  other  incorporated  com- 
pany, unless  such  purchase  shall  be  necessary  to  prevent  loss  upon  a  debt 
previously  contracted  in  good  faith,  on  security,  which  at  the  time  was 
deemed  adequate  to  insure  the  payment  of  such  debt,  independent  of  any 
lien  upon  such  stock  ;  and  stock  so  purchased  shaU  in  no  case  be  held  by 
the  company  so  purchasing,  for  a  longer  period  of  time  than  six  months,  if 
the  same  can  be  sold  at  what  the  stock  cost  at  par." 

The  first  sentence  of  section  13  is  as  follows : 

"  In  all  elections  of  directors,  and  in  deciding  all  questions  at  meetings 
of  the  stockholders,  each  share  shall  entitle  the  owner  thereof  to  one  vote." 

The  superior  court  gave  judgment  for  the  ^defendant,  which 
judgment  it  is  now  sought  to  reverse; 

HeaJy  <b  Bromna/n^  aim  Linooln^  Smith  <&  Stevens^  for 
plaintiff  in  error. 

MaUkews^  Ramsay  &  MaUheuoB^  for  defendant  in  eiTor  : 
The  plaintiff  and  defendant  were  incorporated  under  the  act 
df  March  21,  1861  (1  S.  &  0.  170),  as  banking  companies. 
Banks  incorporated  under  that  act  are  expressly  forbidden  to 
purchase  or  hold  shares  in  other  corporations,  and  by  clear  im* 
plication,  forbidden  to  loan  upon  such  shares.  Stfravs  v.  Eagle 
Co.,  6  Ohio  St.  59;  Fowler  v.  Seulhf,  72  Penn.  St.  456. 

Hecdy  <&  Brannan^  and  Lincoln^  Sviith  cfe  Steoens,  in  reply^ 

claimed  that  even  if  the  taking  of  the  shares  as  security,  is 

within  the  prohibition  of  section  12  of  said  act,  still  no  one  but 

the.state.can  complain  of  such  an  act.     Leazxin  v.  HiUegas,  7 
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S.  «fe  R.  311 ;  12  Wall.  361 ;  3  Rand.  (Va.)  136 ;  29  Mo.  576  ; 
12  Am.  L.  Rev.  143  ;  24  Ohio  St.  28.  It  was  the  duty  of  the 
defendant  to  make  the  transfer  and  let  the  state  impose  the 
penalty,  if  the  plaintiff  has  disregarded  the  law.  Unipn  Na- 
tional Bamk  v.  MatthewSy  98  U.  S.  621.  The  prohibition  of 
said  section  12  extends  only  to  cases  oi  purchase  of  stock,  and  ^. 
not  to  ^  loan  upon  collateral  security  of  bank  shares.  4  Johns. 
Ch.  3Y0 ;  Baird  v.  Bwn,h  of  Waahin-gton,  11  S.  &  R.  411 ; 
Angel  &  Ames  on  Corp.  §  157 ;  Ayera  v.  Ba/riJ&y  L.  R.  3  P. 
C.  548, 558,  559. 

BoYNToN,  J.  We  are  met  at  the  threshold  of  the  case  with 
the  inquiry,  whether  an  action  will  lie  in  favor  of  the  plaintiff 
against  the  defendant  for  refusing  to  transfer,  on  the  books  of 
the  defendant,  to  the  name  of  the  plaintiff,  the  two  hundred 
shares  of  the  capital  stock  of  the  defendant,  represented  by  the 
certificate  issued  to  Foote,  and  by  him  pledged  to  the  plaintiff 
as  security  for  tlie  loan  obtained.  Such  refusal  to  so  transfer 
said  stock,  and  an  alleged  consequent  conversion  of  the  same  by 
the  defendant,  constitute  the  gravamen  of  the  plaintiff's  action. 
The  12th  section  of  the  act  under  which  the  two  corporations 
were  organized  and 'from  which  they  derived  their  powers,  ex- 
pressly provided,  that  no  banking  cornpany  organized  under  its 
provisions  should  be  the  holder  or  piirchaser  of  any  portion  of 
its  capital  stock  or  of  the  capital  stock  of  any  other  incorporated 
company,  unless  such  purchase  should  be  necessary  to  prevent 
loss  upon  a  debt  previously  contracted  in  good  faith,  on  security 
which,  at  the  time,  was  deemed  adequate  to  insure  the  payment 
of  such  debt,  independent  of  any  lien  upon  such  stock.  1  S.  &  ' 
C.  170,  §  12.  And  by  section  29  it  was  provided,  that  all  the  rights, 
privileges  and  franchises  which  the  company  derived  from  the 
act  should  be  forfeited,  if  the  directors  of  the  company  should 
knowingly  violate,  or  permit  any  of  the  officers  or  agents  of  the 
company  to  violate,  any  of  the  provisions  of  the  act.  That  the 
stock  in  the  present  case  was  pledged  or  received  to  secure  a 
precedent  loan  is  not  claimed. 

There  would  seem  to  be  little  doubt,  either  upon  principle 
or  authority,  and  independently  of  express  statutoiy  prohibition 
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of  the  same,  that  one  corporation  cannot  become  the  owner  of 
any  portion  of  the  capital  stock  of  another  corporation,  nnless 
authority  to  become  such  is  clearly  conferred  by  statute. 
Mutual  SamngsBank^  dec,  v.  Meriden  Agency^  24  Conn.  159 ; 
Jframklin  Comjpa/ny  v.  LewisUm  Samngs  Bank^  68  Me.  43 ; 
Central  Railraad  Compamy  v.  CoUinSy  40  Ga.  682 ;  Sumner 
V.  Marcy^  3  W.  &  M.  105.  Were  this  not  so,  one  corporation, 
by  buying  up  the  majority  of  the  shares  of  the  stock  of  another, 
could  take  the  entire  management  of  its  business,  however 
foreign  such  business  might  be  to  that  which  the  corporation 
€0  purchasing  said  shares  was  created  to  carry  on.  A  banking 
<;orporation  could  become  the  operator  of  a  railroad,  or  cany 
on  the  business  of  manufacturing,  and  any  other  corporation 
<;ould  engage  in  banking  by  obtaining  the  control  of  the  bank's 
stock.  Nor  would  this  result  follow  any  the  less  certainly,  if 
the  shares  of  stock  were  received  in  pledge  only,  to  secure  the 
payment  of  a  46bt,  provided  the  shares  were  transferred  on  tlie 
books  of  the  company  to  the  name  of  the  pledgee.  A  person 
in  whoseoiame  the  stock  of  the  corporation  stands  on  the  books 
of  the  corporation,  is,  as  to  the  corporation,  a  stock-holder,  and 
lias  the  right  to  vote  upon  the  stock.  State  ex  rel.  White  v. 
JFerris,  42  Conn.  560 ;  Exsp.  Willcocks,  7  Cow.  402 ;  In  re  Bar- 
Jeer,  6  Wend.  509 ;  Boppin  v.  Buffum^  9  R.  I.  513 ;  Field  on 
Corp.  §  69. 

Hence,  if  the  plaintiff  appeared  on  the  books  of  the  defend- 
ant as  the  transferee  or  owner  of  the  two  hundred  shares  of 
stock  represented  by  the  certificate  to  Foote,  it  would  have  the 
right  to  vote  upon  the  stock  at  all  meetings  of  the  stockliolders 
of  the  defendant ;  and  it  would  only  be  necessary  for  it  to  pro- 
cure in  pledge,  as  security  for  money  loaned,  a  majority  of  the 
shares  of  the  capital  stock  of  the  Commercial  Bank,  in  oi-der  to 
obtain  full  control  of  its  afEairs,  and  take  charge  of  its  banking 
operations.  This  would  not  only  be  exercising  powers  granted 
to  the  plaintiff  neither  expressly  nor  by  implication,  but  those 
which  are  clearly  opposed  to  the  manifest  spirit  and  intent,  if  not 
to  the  language,  of  the  statute.  This  court  has  uniformly  ad- 
hered to  the  doctrine  announced  in  Straus  v.  Eagle  Ins.  Co., 
5    Ohio  St.   59,  that    corporations    have  such  powers,   and 
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such  only,  as  the  act  creating  them  confers;  and  are  con- 
fined to  the  exercise  of  those  expressly  granted,  and  snch  inci- 
omental  powers  as  are  necessary  to  carry  into  effect  those  speci* 
fically  conferred.  £(mk  of  Buffalo  v.  Toledo  F.  &  M.  Ins^ 
Co,^  12  Ohio  St.  601.  This  principle  has  recently  been 
most  emphatically  asserted,  both  by  the  supreme  court  of  the 
United  States  in  Tlumuis  v.  RaH/road  Co.,  101  U.  S.  71,  and 
by  the  House  of  Lords  in  Ashbury  RaUroad  Ccurriage  a/nd 
Iron  Co.  V.  Riehe,  L.  R.  7  H.  L.  653.  It  was  claimed  in, 
ailment  in  both  of  these  cases,  that  a  corporate  body  may- 
do  any  act  which  is  not  either  expressly  or  impliedly  prohibited 
by  its  charter ;  although  it  was  conceded,  that  a  stockholder 
might  enjoin  the  act  where  it  was  not  authorized,  either  ex- 
pressly or  by  implication,  and  that  the  state,  by  proper  procese 
and  proceedings,  might  forfeit  the  charter.  But  it  was  held  in 
the  first  case,  that  the  powers  of  a  corporation  organized  under 
a  legislative  enactment,  are  such  only  as  the  statute  confers,  and 
that  the  ey.ameration  of  them  implies  the  exclusion  of  all  others. 
And  by  the  second  case,  that  the  contract  sued  on,  being  of  a. 
nature  not  included  in  the  Memorandimi  of  Association,  was- 
vltra  vires,  not  only  of  the  directors,  but  of  the  whole  com- 
pany, and  which  the  whole  body  of  sliareholders  was  incapa- 
ble of  ratifying. 

Notwithstanding  the  rule  thus  prevailing,  the  act  under  which 
both  the  plaintiff  and  defendant  were  organized,  did  not  leave 
the  right  or  power  of  the  plaintiff  to  acquire  the  title  to  shares 
of  stock  in  another  corporation,  to  be  determined  alone  upon, 
the  principle  of  construction  which  the  rule  above  stated 
adopted.  The  right  to  deal  in  shares  of  stock  in  other  corpo- 
rations is  not  only  not  found  among  the  enumerated  powers- 
which  the  act  confers  upon  banks  organized  under  its  provis- 
ions, but  the  power,  in  language  of  the  most  undoubted  import,, 
is  denied,  and  its  exercise  expressly  prohibited.  It  therefore 
fdilows  that  the  refusal  of  the  defendant  to  permit  tlie  trans- 
fer upon  its  books  to  the  plaintiff  of  the  two  hundred  shares  of 
its  stock,  violated  no  right  of  the  plaintiff,  and  conseqneutly 
created  no  liability  on  the  part  of  the  defendant.  Such  refu- 
sal did  not  amount  to  a  conversion  of  the  stock 
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Its  action  in  i^efusing  the  ti^jinsfer  was  but  the  denial  of  any 
right  by  the  plaintiff  to  be  placed  in  a  position  to  interfere  and 
participate  in  the  control  and  management  of  its  internal  af- 
fairs. To  the  claim  of  the  plaintiff,  that  it  was  the  duty  of  the 
defendant  to  make  the  transfer,  when  the  same  was  demanded, 
-and  leave  the  state  to  impose  the  penalty  of  forfeiture  on  the 
plaintiff  for  a  violation  of  its  charter,  we  do  not  assent.  The 
cases  of  Union  National  Bank  v.  MatO^ewSy  98  U.  S.  621,  aD.d 
Jones  V.  Guaranty  and  Indenmity  Co.^  101  U.  S.  622, 
and  the  cases  therein  cited,  do  not  support  such  proposition. 
The  principle  of  those  cases  is,  that  where  a  corporation  is  in- 
•compotent  by  its  charter  to  take  a  title  to  real  estate,  a  convey- 
ance to  it  is  not  void^  but  voidable  only,  and  that  the  sovereign 
alone  can  object.  That  the  conveyance  is  valid  until  assailed  in 
a  direct  proceeding  instituted  for  that  purpose.  But  they 
neither,  by  the  principle  maintained,  nor  by  the  reasoning  ad- 
vanced in  support  of  it,  sanction  the  doctrine  that  one  corpora- 
tiovL  may  buy  up  the  stock  of  another,  and  thereby  enable  itself 
to  interfere  with  the  internal  management  of  its  affairs,  especi- 
ally where  the  power  to  do  so  is  expressly  prohibited  by  its 
•charter. 

In  our  opinion  the  petition  stated  no  cause  of  action  against 
the  defendant,  and  hence  laid  no  foundation  for  a  judgment  in 
favor  of  the  plaintiff.  That  the  plaintiff  may  have  acquired 
rights  by  the  pledge  received  from  Foote,  to  such  interest  m 
the  bank  as  said  certificate  of  stock  represented,  is  quite  true. 
13ut  what  that  interest  is,  if  any,  we  cannot  in  the  present  case 
•determine. 

Jvdgment  ajffvrmed. 


Milton  W.  Powers  v.  George  Armstrong  et  al. 

1.  In  an  action  under  the  code  for  the  recovery  of  real  estato,  whereof  the 

legal  title  is  in  the  plaintiff,  a  defense,  grounded  on  an  equitable  title  and 
right  of  possession  under  it  in  the  defendant,  must  be  pleaded. 

2.  In  snch  case,  where  the  answer  contains  a  general  denial  of  the  plaint- 
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ifTs  title  merely,  it  is  error  to  adijiit  testimony  of  such  equitable  estate- 
in  the  defendant,  and  to  charge  the  jury  that  such  equitable  estate,  if 
duly  proved,  constitutes  a  defense  to  such  action. 

Ebbob  to  the  District  Court  of  Mahoning  County. 

The  original  action  was  brought  by  plaintijS  in  error  against 
defendants  in  error  to  recover  the  possession  of  an  undivided 
half  of  a  certain  tract  of  land  situate  in  Mahoning  county. 
The  ownership  of  defendants  of  the  other  half  was  admitted 
by  plaintiff.  The  common  source  of  title  was  in  Eunice^ 
Phoeba,  Amos  and  Luther  Parkhurst,  as  tenants  in  common. 
The  interest  of  Eunice -in  the  lands  in  controversy  was  elimi- 
nated by  proceedings  in  partition,  so  that  Phoeba,  Amos  and 
Luther  became  tenants  in  common,  each  owning  one  third  part. 
In  1830  Phosba  disappeared  from  her  home  under  circum- 
stances which,  after  the  lapse  of  seven  years,  gave  rise  to  & 
presumption  of  her  death.  At  her  death  her  interest  vested  ia 
her  surviving  co-tenants  as  her  heirs.  Luther,  thus  becoming^ 
seized  of  one-half  of  the  premises  by  an  undisputed  title,  un- 
dertook to  convey  the  entire  property  in  fee  to  one  James^ 
Price,  by  deed  of  general  warranty,  bearing  date  October  29,, 
1838.  It  is  conceded  that  the  defendants  have  succeeded  to- 
the  estate  thus  granted.    Amos  Parkhurst  died  in  the  year 

1L834,  leaving  one  Juliet,  an  infant  daughter,  his  sole  heir  and 
egal  representative,  who  afterwards,  on  the  27th  of  June,  1870,. 
conveyed  all  her  interest  in  the  lands  to  the  plaintiff.  In  1871,. 
the  plaintiff,  claiming  under  a  title  thus  derived,  brought  his 
action,  under  tlie  code,  to  recover  possession,  alleging  in  his^ 
petition  that  he  had  the  legal  title  to,  and  was  entitled  to  the 
possession  of  the  undivided  half  of  said  lands.  To  this  petition 
the  defendants  interposed  defenses:  Ist,  A  general  denial  of 
plaintiff's  title ;  2d,  The  statute  of  limitations.  On  the  trial^ 
verdict  was  rendered  against  the  plaintiff.  Judgment  on  the 
verdict  was  affirmed  by  the  district  court.  It  is  alleged  that 
there  was  error  on  the  trial  in  the  court  of  common  pleas,  in  th& 
admission  of  testimony,  and  in  the  charge  of  the  court. 

George  M.  TvMe^  for  plaintiff  in  error. 
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McIlyaine,  C.  J.  At  the  trial  in  the  court  of  commoa 
pleas,  after  the  plaintiff  had  oifered  testimony  tending  to  prove 
in  himself  the  legal  title  to  the  property  in  dispute,  by  mesne 
conveyances  from  Amos  Farkhurst,  the  defendants  offered 
testimony  to  show  in  them  an  equitable  title  by  virtue  of  a 
contract  of  sale  from  Amos  Parkhurst  to  Luther  Parkhurst, 
made  in  1834,  shortly  before  the  death  of  Amos.  This  testi- 
mony was  objected  to  by  the  plaintiff,  but  was  admitted  by  the 
court.  And  in  relation  to  this  testimony  the  court  refused  to 
instnict  the  jury,  as  requested  by  plaintiff,  "  That  no  contract 
of  sale  by  Amos  to  Luther  Parkhurst  can  in  this  case  be  relied 
on  as  a  defense,"  but  did  instruct  that,  ''  Before  this  equitable 
defense  can  prevail,  the  proof  must  show  you  that  Amos  and 
Luther,  before  the  former's  death,  entered  into  a  contract  for 
the  sale  of  Amos's  share,  the  terms  of  which  are  definitely 
proven,  and  the  purchase  money  fully  paid,  and  that  Luther 
was  put  in  possession  of  Amos'  share  before  the  death  of 
Amos." 

The  rulings  of  the  court  of  common  pleas,  in  this  regard,  are 
alleged  to  be  erroneous.  The  ground  of  error  is,  that  the  tes- 
timony, as  matter  of  defense,  was  not  pertinent  to  the  issue 
joined  between  the  parties. 

Since  the  adoption  of  the  civil  code  of  1853,  it  has  been 
competent  for  the  defendant  in  an  action  for  the  recovery  of 
real  estate  to  plead  an  equitable  title  and  right  of  possession  in 
himself.  Section  93  provides  that  "  The  defendant  may  set 
forth  in  his  answer  as  many  grounds  of  defense^  counter-claim 
and  set-off  as  he  may  have,  whether  they  be  such  as  have  been 
heretofore  denominated  legal  or  equitable,  or  both."  Under 
favor .  of  this  provision,  it  is  quite  clear  that  all  matters  of 
defense,  whether  legal  or  equitable,  must  be  pleaded.  And 
section  92  provides,  that  "  A  statement  of  new  moMer  consti- 
tuting a  defetiae^  counter-claim  or  setoff "  should  be  set  forth 
in  ordinary  and  concise  language,  and  without  repetition.  This 
rule  of  pleading,  it  will  be  observed,  relates  to  matters  of  de- 
fense, counter-claim   and  set-off,  as  distinguished  from  mere 

Digitized  by  VjjOOQIC 


380 


SUPREME  COURT  OF  OHIO. 


Powers  V.  Armstrong. 


IC 


;2 


denials,  general  or  specific,  of  the  material  allegations  of  tlie 
petition.  The  latter  joins  issue  upon  the  facts  stated  as  the 
e^iuse  of  action ;  the  former  confesses  and  avoids.  The  plead- 
ing of  new  matter,  as  a  defense,  does  not  join  issue  upon  the 
facts  stated  in  the  petition,  but  tenders  an  issue  upon  the  facts 
Btated  in  the  answer,  which,  if  not  controverted  by  the  reply, 
uliall  be  taken  as  true,  for  the  purposes  of  the  action.    Section  127. 

Now,  with  these  principles  in  view,  the  true  scope  and  mean- 
ing of  sections  558  and  559  of  the  code  are  apparent.  "  Sec- 
tion 558.  In  an  action  for  the  recovery  of  real  property,  it 
shall  be  suflScient,  if  the  plaintiff  state  in  his  petition  that  he 
lias  the  legal  estate  therein,  and  is  entitled  to  the  possession 
tliereof  ....  and  that  the  defendant  unlawfully  keeps 
him  out  of  tlie  possession."  "  Section  559.  It  shall  be  suffi- 
cient in  such  action,  of  the  defendant,  in  bis  answer,  deny, 
generally,  the  title  alleged  in  the  petition,  or  that  he  withholds 
the  possession,  as  the  case  may  be ;  but  if  he  deny  the  title  of 
the  plaintiff,  possession  by  the  defendant  shall  be  taken  as  ad- 
mitted." The  rules  for  pleading  here  prescribed  relate  only 
to  cases  where  the  right  of  the  plaintiff  as  alleged  in  his  peti- 
tion, or  the  fact  that  the  defendant  withholds  the  possession  from 
the  plaintiff,  is  denied.  If,  however,  these  facts  cannot  be 
denied,  and  the  defendant  relies  upon  new  matter  as  grounds 
of  defense,  as,  for  instance,  an  equitable  title  and  right  of  pos- 
session in  himself,  such  new  matter  must  be  pleaded  in  his 
answer,  as  required  by  sections  92  and  93,  above  quoted. 

In  the  case  before  us,  the  plaintiff's  petition  was  fi*amed  under 
section  558,  and  the  defendant's  answer  under  section  559.  It 
is  true,  that  the  defendant  also  formally  pleaded  the  statute  of 
limitations,  but  this  was  equivalent  merely  to  a  denial  of  the 
plaintiff's  title  as  alleged  in  his  petition.  Keyser  v.  Cannon^ 
29  Ohio  St.  359 ;  Rhodes  v.  Gunn,  35  Ohio  St.  387. 

No  issue  was  joined,  or  even  tendered,  as  to  the  equitable 
right  of  defendants  under  a  contract  of  purchase.  If  such 
right  had  been  relied  on  by  defendants,  it  should  have  been 
pleaded,  and  the  plaintiff  thereby  advised  of  the  nature  of  the 
defense,  and  thus  afforded  an  opportunity  to  controvert  it. 

On  the  trial  in. the  court  of  common  pleas,  the  rule  of  evi- 
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dence  which  requires  testimony  to  be  confined  to  matters  in 
issue  was  clearly  violated.  And  it  was  error  in  the  charge  of 
the  court  to  submit  to  the  jury  tlie  consideration  of  a  defense 
which  had  not  been  pleaded.  The  case  was  not  one  of  imma- 
terial variance  between  the  allegations  and  the  proof,  within 
the  meaning  of  sections  131  and  132  of  the  code,  but  was  one 
of  departure,  by  which  a  defense  which  was  not  pleaded  at  all 
was  allowed  to  be  proved.  And  in  such  case  it  is  impossible 
for  us  to  say  that  the  plaintiff  was  not  prejudiced. 

Other  matters  are  also  alleged  for  error,  but  it  is  not  con- 
sidered necessary  that  they  should  be  reported  or  discussed. 

The  district  court  erred  in  affirming  the  judgment  of  the 
•common  pleas,  and  the  judgments  of  both  couits  are  now  re- 
versed and  cause  remanded  to  the  common  pleas  for  further 
proceedings. 


Andrews  v.  Campbsll. 

While  the  statute  allowing  parties  to  contract  for  ten  per  cent,  interest  was 
in  force,  C.  executed  to  B.  his  promissory  note,  payable  on  time,  with- 
oat  interest. 

Before  maturity,  B.  negotiated  the  note  to  W.,  who  brought  an  action  to 
recover  a  balance  due  thereon,  with  ten  per  cent,  interest,  alleging  for 
that  purpose  a  promise  in  writing  by  C.  to  that  effect,  made  after  ma- 
turity, in  consideration  of  an  agreement  by  W.  for  further  time,  which 
had  been  granted.    Held, 

1.  The  burden  of  proving  a  valid  modification  of  the  terms  of  the  note,  by 

which  the  debtor  became  liable  to  the  higher  rate  of  interest  under  the 
statute,  was  upon  the  plaintiff. 

2.  The  new  promise  of  C.  to  pay  interest  at  ten  per  cent,  until  the  note  was 

paid,  mu»t  be  supported  by  a  sufficient  consideration  ;  and  where  it  is 
alleged  that  the  promise  was  made  in  consideration  of  a  mutual  promise 
by  W.  to  give  time,  it  must  appear  that  his  promise  to  give  time  was 
80  definite  in  its  terms  as  to  be  enforceable  by  C. 
4$.  The  mere  fact  that  in  pursuance  of  his  promise,  G.  had  for  several  years 
annually  paid  interest  at  ten  per  cent.,  aod  had  not  been  pressed  for 
payment  of  the  principal,  does  not  raise  the  presumption  of  such  a 
.  pre-existing  modification  of  the  original  contract,  as  the  statute 
requires. 


Digitized  by  VjOOQIC 


362 


SUPREME  COURT  OF  OHIO. 


Andrews  r.  Campbell. 


,c 


J' 


4.  Payments  of  interest,  made  in  pursuance  of  said  promise,  while  the 

per  cent,  statute  was  in  force,  are  binding  upon  C,  but  paymc 
made  afterward,  in  excess  of  six  per  cent,  are  to  be  applied  to 
principal. 

5.  Tlie  written  statements  of  B.,  made  after  he  had  parted  with  the  d< 

and  contained  in  a  contract  with  W.  concerning  the  same,  tending 
show  the  alleged  consideration  for  C.'s  promise,  are  not  admissible 
this  actioi}  against  C,  though  B.  was  dead,  it  not  appearing  that 
was  a  party  to,  or  had  notice  of,  said  contract  between  B.  and  W. 

Error  to  the  District  Court  of  Butler  County. 

The  plaintiff  in  error  brought  an  action  to  recover  a  balai 
due  on  the  following  note : 

"  $1,000.  Hamilton,  April  16,  1861, 

"  Nine  months  after  date  I  promise  to  pay  to  the  order 
Wm.  Bebb,  one  thousand  dollars,  value  received,  at  the  Ol 
Life  Insurance  and  Trust  Co.,  Cincinnati. 

"  L.  D.  Campbell." 

Which  was  indorsed  and  transferred  to  plaintiff's  intesta 
Wm.  E.  White,  before  due. 

He  avers  that  on  the  27th  of  November,  1852,  at  defei 
ant's  request.  White  agreed  to  let  him  have  further  time 
pay  said  note,  in  consideration  whereof  the  defendant  execut 
the  following  agreement : 

"  I  hereby  agree  to  allow  Wm.  E.  White  ten  per  cent.  : 
terest  on  a  note  signed  by  myself  and  payable  to  and  indors 
by  Wm.  Bebb,  for  one  thousand  dollars,  dated  April  16,  ISt 
payable  nine  months  after  date,  the  said  ten  per  cent,  to 
allowed  until  the  same  is  paid. 

"  L.  D.  Campbell. 

"Hamilton,  Nov.  27,  1862." 

It  is  alleged  that  by  virtue  of  said  agreement,  which  becar 
part  of  said  note,  it  bore  interest  at  the  rate  of  ten  per  cet 
from  and  after  November  27,  1852. 

By  an  amendment  to  his  petition,  the  plaintiff  alleges  tli 
White  did,  in   pureuance  of  said  promise  by  Campbell  to  pi 
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ten  per  cent.,  give  and  extend  time  to  him,  in  consideration  of 
which  he  paid  said  interest. 

Sondry  credits  are  indorsed  on  the  note,  beginning  with  Jan- 
nary  6,  1863,  and  ending  March  31, 1870. 

The  answer  claims  that  these  payments,  indorsed,  were  paid 
as  interest  at  ten  per  cent.,  denies  the  validity  of  the  contract 
to  pay  that  rate  for  want  of  any  consideration  to  support  the 
defendant's  promise,  and  denies  generally  all  plaintiff's  allege* 
tions  touching  the  agreement  to  give  time  for  payment  of  the 
note. 

Upon  this  issue  the  case  was  submitted  to  the  court.  The 
plaintiff  testified. that  he  was  the  executor  of  White,  and  that 
he'foand  among  his  papers  a  writing  signed  by  Bebb,  the 
payee  and  indorser  of  the  note.  This  paper  was  offered  in 
evidence  by  the  plaintiff,  in  support  of  his  case,  made  by  the 
pleadings,  but  was  ruled  out,  and  to  this  ruling  plaintiff  ex- 
cepted.   It  reads  as  follows : 

"  CmoiNNATi,  March  16,  1852. 

"  Whereas,  I  negotiated  to  Wm.  E.  White  the  note  of  Hon. 
L.  D.  Campbell,  dated  April  16,  1851,  for  $1,000,  payable 
nine  months  after  date,  at  the  Ohio  Life  and  Trust  Co.,  Cin- 
cinnati. And  whereas,  by  reason  of  fires,  &c.,  Mr.  Campbell 
has  not  been  able  to  meet  said  note  at  its  maturity,  and  aska 
further  time,  which  Mr.  White  has  oomentedy  with  wy  con- 
9erUy  to  grcmt: 

^^  Now,  I  agree  that  in  consideration  of  said  forbearance,  that 
if  the  said  Campbell  will  not  pay  to  the  said  White  ten  per 
cent,  per  annum  interest  on  said  note,  from  and  after  its  ma- 
turity, I  will ;  and  I  agree  that  the  mortgage  lien  shall  remain 
unaffected  by  said  forbearance,  and  that  I  will  remain  surety,  as. 
heretofore,  until  I  give  written  notice  to  the  contrary,  and 
sixty  days  thereafter. 

'*  Witness  my  hand :  Wm.  Bebb." 

Without  further  testimony  by  either  party,  the  case  was 
submitted,  and  the  court  computed  interest  on  said  note  at  ten 
per  cent,  until  the  repeal  of  the  ten  per  cent,  statute,  and  after 

Digitized  by  VjOOQIC 


364        .       SUPREME  COURT  OP  OHIO. 

Andrews  o.  Campbell. 

that  at  six,  applying  the  excess  of  interest  paid  after  that  dat 
to  the  payment  of  principal. 

This  judgment  was  affirmed  in  the  district  court.  To  secui 
«o  much  of  the  same  as  allows  six  per  cent,  interest  only  aft< 
the  repeal  of  the  ten  per  cent,  statute,  is  the  object  of  the  pre 
«nt  proceeding. 

■*  Harmon  &  MaxweU  and  H,  L,  Morey^  for  plaintiff  in  erroi 

^  I.  We  claim  that  the  writing  signed  by  Bebb,  reciting  ths 

•  Campbell  desired,  and  White  had  agreed,  to  grant  an  extensic 

"*  of  time  for  payment  of  the  note,  and  that  he,  Bebb,  consente 

^  thereto,  is  competent :  1st.  As  part  of  the  res  geatm — as  a  lin 

k^  in  a  chain  of  circumstances  going  to  prove  an  extension  of  Ami 

pA  The  obtaining  of  the  surety's  consent  is  always  a  part  of  such 

JP  transaction  on  the  part  of  every  pnident  man.     It  is  insepan 

1^  bly  connected  with  an  extension,  and  with  nothing  else.     Whi 

1,^  it  might  not,  of  itself,  prove  an  extension,  it  certainly  is,  whe 

™  taken  in  connection  with  Campbell's  agreement  and  the  acts  < 

rC  the  parties,  perfectly  convincing  that  an  extension   was  mad< 

2d.  As  the  admission  against  interest  of  a  deceased  person  wh 

must  be  presumed  to  have  known  the  facts  of  the  transactio 

in  question.     The  decease  of  Bebb  and  his  signature  being  a( 

mitted,  his  knowledge  of  the  facts  being  clearly  and  necessai-il 

inferrible  from  the  relation  he  occupied  to  the  transaction,  an 

the  writing  being  as  clearly  against  his  interest,  continuing  j 

it   did  his  liability  as  indorser,  we  cannot  see  in  what  singl 

particular  the  writing  fails  to  come  up  to  every  requiremei 

for  the  admission  of  that  class  of  evidence  as  laid  down  i 

Greenl.  on  Ev.  147,  and  Bird  v.  Huestmiy  10  Ohio  St.  418. 

II.  Contracts  which,  though  not  mutually  binding  and  ei 
forceable,  while  executory,  become  so  between  the  partic 
when  executed.  Story  on  Cont.  §§26,  448;  5  Mees.  &  Welsl 
501 ;  L'AnKrreaux  v.  Gould,  7  N.  Y.  349 ;  Wright  (Ohio 
554 ;  Parsons  on  Cont.  450 ;  27  Iowa,  99 ;  L.  K.  9  C.  P.  16 
17  Me.  303;  9  Barb.  202;  36  Barb.  576;  4  Johns.  (N.  Y.),  237 
4  Me.  387;  9  Penn.  St.  183;  1  Doug.  (Mich.)  188;  2  Bib 
(Ky.)  25.  The  contract  in  question  became  binding  when  &i 
«cuted  by  CampbelFs  paying  ten  per  cent,  interest. 
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III.  We  submit  that  there  is  neither  reason  nor  authority  to 
justify  the  courts  below  in  crediting  upon  the  principal  the 
excess  above  six  per  cent.  actiuiUy  paid.  It  was  simply  setting 
aside  a  contract  permitted  hy  law  amd  executed  on  both  sides. 
So  far  as  that  part  of  the  case  is  concerned,  it  makes  no  differ- 
ence whether  there  was  any  consideration  for  the  agreement  or 
not.  That  can  make  no  diflfei-ence  after  execution.  The  prin- 
ciple is  elementary.  It  was  distinctly  recognized  in  Samyn  v. 
PhiUips,  15  Oliio  St.  218. 

James  E.  Campbell  and  Thomas  MHUkifiy  for  defendant  in 
error: 

The  agreement  of  Campbell  was  not  binding  for  want  of  con- 
sideration.    7  Ohio  (pt.  1)  75 ;  17  Ohio  St.  165. 

White  did  not  agree  to  do  anything — did  not  agree  to  extend 
the  time  for  any  period.  He  could  have  sued  tlie  next  day, 
and  for  this  reason  there  was  no  valid  contract  to  forbear.  Our 
claim  is,  that  whatever  time  was  actually  given  by  White,  was 
so  given  withouc  any  valid  agreement,  and,  as  the  contract  to 
pay  ten  per  cent,  was  a  new  contract,  made  long  after  the  note 
was  given,  and  on  a  separate  paper,  it  must  be  based  upon  a 
new  and  valid  consideration — such  a  contract  as  Campbell  could 
have  enforced.  In  the  case  of  a  new  note,  the  lending  of  the 
money  forms  the  consideration  for  the  promise  to  pay  a  certain 
rate  of  interest.  The  consideration  is  both  definite  and  valu- 
able. But  if,  subsequently  to  the  giving  of  the  note,  the  payee 
agrees  to  increase  the  rate  of  interest,  there  must  be  a  valid 
consideration  to  sustain  this  new  agreement.  3  McLean,  330 ; 
1  Addison  on  Cont.  11, 12,  18,  28,  36,  41 ;  2  Blackf.  118;  44 
N.  Y.  83 ;  Story  on  Cont.  448 ;  7  Bush,  10. 

In  answer  to  the  claim  that  the  court  erred  in  rejecting  the 
paper  signed  by  Bebb,  see  1  Greenl.  on  Ev.  §  108,  note  2 ;  10 
Ohio  St  428,  429. 

Johnson,  J.  By  the  act  of  March  14, 1850,  which  took  effect 
May  1,  1850  (48  O.  L.  '87),  "the  parties  to  any  bond,  bill, 
promissory  note  or  other  instrument  of  writing,  for  the  pay- 
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ment  or  forbearance  of  money,  may  stipulate  therein     .     .     . 
at  any  rate  not  exceeding  ten  per  centum  yearly." 

This  statute  was  repealed  Febraary  25,  1859,  and  the  repeal 
took  effect  April  1,  1859,  but  by  an  act  of  March  31,  1859  (1 
S.  &  0.  746)  the  repeal  did  not  affect  existing  ten  per  cent, 
contracts,  nor  such  as  should  be  made  before  the  repeal  took 
effect. 

By  the  act  of  1848  (1  S.  &  0.  744),  all  payments  of  interest 
above  the  legal  rate  were  to  be  treated  as  payments  on  the 
principal,  when  the  note  was  not  in  the  hands  of  a  horuifide 
holder,  purchased  before  due. 

This  note  was  without  interest,  and  upon  its  face  bore  six 
per  cent,  after  maturity. 

The  burden  of  allegation  and  proof  that  the  contract,  as 
expressed  by  the  note,  liad  been  converted  to  a  ten  per  cent, 
contract  rested  upon  the  plaintiff. 

The  court  having  no  other  evidence  before  it,  upon  the  issue 
made,  than  the  pleadings,  found  that  the  contract  to  pay  interest 
at  six  per  cent,  had  not  been  converted  into  one  to  pay  ten,  but 
following  the  decision  in  Samyn  v.  PhiUips^  15  Ohio  St.  218, 
allowed  all  payments  of  interest  at  the  rate  of  ten  per  cent, 
made  during  the  existence  of  the  ten  per  cent,  statute  to  stand 
as  such,  and  treated  all  subsequent  payments  in  excess  of  six 
per  cent,  as  credits  on  the  principal. 

To  reverse  this  judgment  two  errore  are  assigned. 

1st.  That  the  court  erred  in  ruling  out  the  written  agreement 
of  Bebb,  found  among  White's  papers,  giving  his  consent  to 
an  extension  to  Campbell,  which  it  is  therein  stated  White  had 
agreed  to  give,  and  reciting  that  White  had,  with  his  consent,  a 
agreed  to  give  time  to  Campbell.  * 

2d.  That  the  court  erred  in  holding  that  there  was  no  valid 
contract  changing  the  rate  of  interest  from  six  to  ten  per  cent. 

1st.  As  to  the  rejection  of  the  written  statement  and  agree- 
ment of  Bebb. 

It  is  dated  March  16,  1852,  two  months  after  the  note  was 
due,  and  more  than  eight  months  before  Campbell's  promise  to 
pay  ten  per  cent.,  and  after  B.  had  parted  with  his  interest  in 
the  note. 
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It  appears  from  the  record  that  Bebb  had  waived  demand, 
notice  and  protest,  so  that,  at  the  time  he  signed  this  paper, 
he  was  liable  on  the  note  as  an  indorser. 

One  of  the  objects  of  this  instrument  was  to  waive  any  riglit 
he  might  have  to  be  discharged  if  White  should  give  time  on 
the  note. 

Another  object  seems  to  have  been  to  induce  White  to  grant 
further  time  to  Campbell,  who  it  seems  was  unable  to  pay,  by 
reason  of  losses  by  fire,  &c. ;  hence  he  agrees  that  if  Campbell 
'does  not  pay  the  ten  per  cent.,  he  will.  This  agreement  was 
«igned  by  Bebb,  and  was  made  for  the  benefit  of  White. 

Bebb  is  not  a  party  to  this  action.  This  paper  was  one  exe- 
•cuted  to  White;  Campbell  was  not  a  party  to  it,  nor  does  it 
appear  that  he  ever  knew  of  its  existence  until  it  were  offered 
in  evidence.  White's  title  and  ownership  of  the  note  was  not 
in  issue  on  the  trial,  and  hence  the  declarations  of  Bebb  that  he 
liad  negotiated  the  note  to  White,  or  his  statements  in  favor  of 
White,  were  not  material  except  to  prove  the  allegation  that 
White  had  agreed  to  give  time  on  the  note. 

The.  issue  to  be  tried  was,  whether  there  was  a  consideration 
to  support  Campbell's  promise  of  November  27th,  that  is, 
whether  White's  promise  of  dejay  was  a  consideration  for 
Campbell's  promise  to  pay  ten  per  cent. 

The  statement  made  by  Bebb  to  White,  that  he,  White,  had 
consented,  with  his  consent,  to  give  time,  is  but  the  declaration 
of  a  third  paity,  a  stranger  to  Campbell's  agreement,  of  what 
White  had  agreed  to  do. 

It  was  no  part  of  the  res  gestcBj  and  was  inadmissible  in  favor 
of  White  for  the  purpose  for  which  it  was  offered,  namely,  to 
prove  a  mutual  promise  by  White,  in  consideration  of  the 
promise  made  by  Campbell.  In  the  absence  of  anything  tend- 
ing to  show  that  Campbell  knew  of  the  existence  of  this  agree- 
ment of  Bebb  witli  White,  or  that  he  had  acted  upon  the  faitli 
of  it,  it  was  clearly  inadmissible  to  prove  that  White  had  prom- 
ised to  delay  or  give  time. 

2d.  Did  the  court  err  in  treating  the  payments  made  after 
April  1,  1859  (the  date  of  the  repeal  of  the  ten  per  cent,  law). 
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in  excess  of  six  per  cent.,  as  payments  on  the  principal  of  the 
note? 

This  depends  on  the  validity  of  Campbell's  promise  to  pay 
ten  per  cent. 

In  this  promise  he  says :  "  I  liereby  agree  to  allow  William 
E.  White  ten  per  cent,  interest  on  a  note  (describing  the  same) 
.    .     .    to  be  allowed  until  the  same  is  paid." 

The  plaintiff  alleges  that  the  consideration  that  made  this- 
promise  binding  was  the  promise  of  White  to  give  time.  No- 
proof  of  this  is  offered,  and  we  are  asked  to  presume  or  imply 
that  such  a  valid  contract  was  in  fact  made,  from  the  fact  that 
annual  payments  of  interest  were  made  for  several  years  by 
Campbell,  who  enjoyed  the  benefit  of  actual  delay  during  the 
time  of  these  payments. 

The  statute  requires  that  the  contract  to  pay  the  increased 
rate  must  be  in  writing,  and  while  it  may  not  be  necessary  to 
express  the  consideration  for  the  promise  in  the  contract,  yet 
to  make  it  valid  as  a  change  of  the  terms  expressed  by  the  note,, 
it  should  be  supported  by  a  valid  consideration.  The  fact  of 
giving  time  indefinitely,  and  the  payment  annually  of  ten  per 
cent.,  do  not  warrant  the  inference  that  there  ever  was  any 
binding  obligation  pre-existing  on  the  part  of  White,  which 
was  enforceable  by  Campbell. 

Without  a  definite  obligation  by  White  to  support  Camp- 
bell's promise,  the  terms  of  the  note  are  not  modified.  If  he 
was  at  liberty  at  any  time  to  collect  the  note,  as  he  seems  to 
have  l^een,  there  was  no  statutory  change  of  its  terms. 

But  it  is  urged  that,  as  the  delay  was  actually  granted  for  a. 
series  of  years,  the  contract  became,  on  the  part  of  White,  an 
executed  one,  which  made  Campbell's  promise  binding ;  and 
reference  has  been  made  to  a  numerous  class  of  contracts,  where 
the  rule  that  the  promise  of  one  is  void  for  want  of  mutuality, 
is  confined  to  cases  where  want  of  such  mutuality  would  leave 
the  promisor  without  a  valid  consideration  at  the  time  heiaU/ 
pe7iform  his  promise.    VAmoreux  v.  Gould^  7  N.  Y.  349. 

In  other  words,  that  Campbell's  promise  to  pay  ten  per  cent, 
until  the  note  is  paid,  though  void  for  want  of  mutuality,  be- 
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came  binding,  becaase  time  was  actually  given,  as  desired  by 
CampbeU. 

Ig  is  undoubtedly  true  that  when  the  promise  is  made  on 
certain  and  definite  terms  or  conditions,  open  to  acceptance,  or 
to  be  acted  upon  by  the  promisee,  it  becomes  a  binding  prom- 
ise upon  such  acceptance  or  performance,  though  void  for  want 
of  mutuality  before  such  acceptance  or  performance. 

Instances  of  this  class  of  contracts  may  be  found,  in  cases  of 
conditional,  optional  and  gratuitous  promises,  and  also  in  some 
forms  of  guaranty. 

In  all  such  cases  it  is  an  essential  element  of  the  promise  that 
it  is  based  upon  terms  or  conditions,  express  or  implied,  which 
can  be  accepted  and  performed.  In  such  cases  the  execution 
of  these  terms  or  conditions  by  the  promisee  constitutes  a 
valid  consideration,  and  from  the  time  of  such  execution  the 
promise  becomes  binding. 

If  Campbell's  promise  be  examined,  it  will  appear  that  it  is 
not  such  as  comes  within  the  above  rule.  He  stipulated  for 
no  definite  time  of  delay,  and  none  was  in  fact  given.  The 
delay  that  did  occur  may  have  been,  and  probably  was,  the  re- 
sult of  the  voluntary  act  of  White,  and  not  because  he  was 
under  any  legal  and  valid  obligation  to  grant  it.  Again,  it  does 
not  appear  that  the  act  of  giving  ti^e  by  White  was  m  exeevr- 
tion  of  any  contract  with  Campbell,  or  of  any  terms  or  condi- 
tions, express  or  implied,  as  the  consideration  of  his  promise. 

To  constitute  a  valid  modification  of  the  terms  of  the  prom- 
issory note,  there  must  be  a  new  and  valuable  consideration 
moving  to  Campbell  to  support  his  promise.  None  is  shown 
in  this  case,  and  none  can  be  presumed  to  have  existed,  from 
the  mere  fact  that  he  paid  the  higher  rate  from  year  to  year, 
and  that  indulgence  was  granted. 

The  statute  requires  that  the  stipulation  to  pay  ten  per  cent, 
must  be  in  the  ooni/ract  for  the  payment  or  forbearance  of 
money.  A  strict  construction  of  this  statute  would  exclude 
this  subsequent  contract  or  promise  of  Campbell,  made  on  a 
separate  paper.  It  does  not  purport  to  be  a  contract  for  the 
payment  or  forbearance  of  the  principal  debt,  but  a  supplemental 
promise  to  pay  a  higher  rate  of  interest  on  the  note. 
VOL.  XXXVI. — ^24 
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Such  a  contract  was,  however,  sustained  in  Mueller 
McGrego7\  28  Ohio  St.  265,  where  the  promise  to  pay  ten  p 
cent/ was  in  a  supplemental  contract,  in  which  there  was 
promise  by  the  creditor  to  delay  for  a  definite  time  in  conside 
ation  of  the  promise  to  pay  ten  per  cent.  In  that  case,  it  w 
held,  that  the  original  contract  was  modified  as  to  rate  of  int€ 
est  for  the  time  named,  but  that  after  the  expiration  of  tli 
time,  the  original  rate  of  interest  governed,  except  as  to  pa 
ments  made  at  a  higher  rate  before  the  repeal  of  the  ten  p 
cent.  law. 

We  hold,  therefore,  that  to  constitute  such  a  modificatic 
of  the  promissory  note  as  to  change  it  from  a  six  to  a  ten  p 
cent,  note,  there  must  have  been  a  valid  contract  to  that  effeci 
that  the  buixien  of  proving  such  contract  rested  upon  tl 
plaintiff,  that  such  a  pre-existing  contract  cannot  be  implic 
from  the  payment  of  ten  per  cent  for  a  series  of  years  : 
pursuance  of  a  voluntary  promise  to  do  so,  in  the  absence  < 
any  consideration  to  support  such  promise,  and  that,  as  tl 
promise  by  Campbell  was  not  coupled  with  any  definite  tern 
or  conditions  to  be  accepted  or  performed  by  White,  the  fa 
that  delay  was  granted  by  him  for  a  series  of  years,  does  n< 
constitute  such  a  performance  or  execution  of  a  contract  i 
will  make  the  promise  by  ^ampbell,  which  was  void  for  wai 
of  mutuality,  binding  upon  him  under  the  statute. 

Judgment  affirmed. 


Tod  v.  Wick  Brothers  &  Co. 


1.  The  act  of  May  4,  1869  (66  O.  L.  93),  "to  regulate  the  execution  an 

transfer  of  notes  given  for  patent  rights,"  is  not  in  conflict  witli  sectio 
8  of  the  first  article  o^  the  constitution  of  the  United  States,  nor  of  tb 
act  of  congress  enacted  iu  pursuance  thereof,  relating  to  the  granting  c 
letteiv  patent. 

2.  Where  a  negotiable  promissory  note,  given  for  an  interest  in  a  patente 

invention  or  diBcovery,  not  having  the  words,  **  given  for  a  patent  right 

written  or  printed  thereon,  is  negotiated  to  one  having  knowledge  c 

Jts  consideration,  he  takes  it  subject  to  such  defenses,  and  such  only,  a 
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would  have  existed  against  it,  if  such  words  had  been  legibly  written 
or  printed  thereon. 

Where,  in  an  action  by  an  indorsee  of  a  negotiable  promissory  note, 
which,  in  the  hands  of  the  payee,  was  void  for  want  of  consideration, 
the  defense  is  interposed  that  the  plaintiff  is  not  an  innocent  holder  for 
value,  the  amount  paid  by  the  plaintiff  for  the  note  is  only  important 
as  it  affects  the  good  faith  of  the  purchase. 

Where  the  indorsee  of  a  negotiable  promissory  note  pays  cash  therefor, 
he  is  a  purchaser  in  the  usual  course  of  trade,  notwithstanding  the  fact 
that  he  paid  for  the  note  a  sum  less  than  its  fair  and  reasonable  value. 

A  patented  invention  which  is  capable  of  being  applied  to  some  practical 
or  beneficial  use,  and  is  not  frivolous,  or  injurious  to  the  well-being  of 
society,  is  valid,  without  regard  to  the  degree  of  its  utility,  and  an  interest 
therein  constitutes  a  sufficient  consideration  for  a  promissory  note,  or 
other  contract. 

Where  the  district  court  has  reversed  the  judgment  of  the  court  of  com- 
mon pleas,  and  granted  a  new  trial,  this  court  will  not  reverse  the 
judgment  of  the  district  court,  unless  clearly  satisfied  that  a  new  trial 
ought  not  to  have  been  granted. 


1~ 


Lb 


L  «JI 


Ereob  to  the  District  Court  of  Mahoning  County. 

Jiugh  B.  Wick  and  Paul  Wick,  partners  by  the  firm  name 
•  Wick  Brothers  &  Co.,  brought  an  action  as  indorsees  against 
enry  Tod,  on  a  promissory  note  in  the  following  words  and 
nires: 


••  $5,000.00.  YouNOBTOWN,  O.,  April  9,  1873. 

"  Twelve  months  after  date,  I  promise  to  pay  to  the  order  of  H.  K. 
)rbes,  five  thousand  dollars  at  First  National  Bank  of  Youngstown,  O. 
ilue  received,  with  interest,  six  per  cent. 

"HENRY  TOD." 

Tod's  first  defense  was,  that  the  note  sued  upon  was  given 
r  defendant  for  an  interest  in  a  pretended  patent  right  for  a 
etended  improvement  in  "  Mortising  Machines,"  without  the 
ords,  "  Given  for  a  patent  right,"  written  or  printed  in  said 
)te,  as  required  by  the  statute  law  of  Ohio  ;  and  that  plaint- 
Es,  at  the  date  of  their  purchase  of  said  note  from  the  payee, 
ere  cognizant  that  the  same  was  given  for  an  interest  in  such 
utent. 
The  second  defense  was,  that  said  pretended  patent  right  was 
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neither  new,  valid,  nor  of  any  value  as  a  patent,  but  was  w( 
less,  and  that  the  payee  and  one  R.  N.  Pool,  a  joint  owne 
the  patent,  and  acting  for  himself  and  Forbes,  among  o 
things,  falsely  and  fraudulently  represented  that  said  pate] 
invention  was  new  in  some  of  its  parts,  and  in  its  combina 
and  an^angement,  and  in  its  movements,  and  was  of  great  v 
and  utility,  and  that  plaintiffs  had  knowledge  of  said  fac 
the  date  of  the  purchase  of  said  note. 

Another  defense  was  that  the  payee  of  the  note  f  raudule 
concealed  from  Tod,  at  the  time  he  executed  and  delivered 
note,  that  it  was  agreed  between  said  payee  and  Tods  attor 
who  had  been  acting  for  him  in  the  premises,  that  the  wc 
j  "  Given  for  a  patent  right,"  should  be  written  thereon, 

4  T^^  being  ignorant  that  the  statute  required  said  indoruem 

^ZJ  and  also  ignorant  of  such  agreement. 

1^  The  plaintiflfs,  in  reply,  denied  knowledge  that  said  note 

*^  given  for  an  interest  in  a  patented  invention,  and  alleged 

rC  they  bought  the  note,  before  due,  in  the  usual  course  of  tr 

'*■*  for  value,  and  in  ignorance  of  any  defect  or  infirmity  ther 

1^  They  also  alleged  that  they  were  assured  by  the' defendant 

letter,  before  their  purchase  of  said  note,  that  the  same  w( 
be  promptly  paid  at  maturity,  and  that,  in  reliance  thereu] 
they  purchased  said  note  in  good  faith. 

It  appears  from  the  bill  of  exceptions  sealed  at  the  trial,  I 
evidence  was  offered  by  each  party  tending  to  support  the  f 
alleged  by  them  to  exist.  The  evidence  disclosed  the  fact  I 
the  plaintiffs,  as  bankers,  purchased  said  note  a  day  or  two  a 
its  date,  paying  therefor  $4,400.  The  letters  patent  and  sp 
fications  attached  were  offered  in  evidence,  and  commented 
by  the  court  in  its  charge. 

The  court,  among  other  things,  charged  the  jury  as  folio 
"  If  this  note  was  given  for  an  intei-est  in  a  patent  ri< 
which  was  of  no  value,  or  if  the  note  was  obtained  by  fra 
even  though  the  patent  right  was  of  value,  then  the  partie 
whom  it  was  given,  to  wit,  Pool  and  Forbes,  could  not  reco 
thereon,  and  then  plaintiffs  cannot  recover  unless  they  are  ] 
tected  by  certain  rules  of  law  which  I  will  explain  hereaftei 
"  If  you  find  that  Pool  obtained  from  defendant  the  n 
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led  upon  for  an  interest  in  the  patent  right,  with  the  knowl- 
Ige  as  to  the  statutory  requirements,  and  under  such  circum^ 
ances  and  by  the  means  alleged  in  the  amended  answer,  then 
id  note,  while  in  the  hands  of  Forbes  or  Pool,  was  invalid  as 
>  thera  whether  said  patent  right  had  any  validity  or  not, 
id  they  or  either  of  them,  if  suing,  would  not  be  entitled  to 
cover  on  the  note. 

"  If  said  note  was  obtained  from  defendant  by  said  Pool  for 
patent  right  consideration,  and  the  patent  right  was  invalid 
was  worthless,  then  neither  he  nor  Forbes  could  recover 
ereon,  if  suing. 

*'  If  the  consideration  of  the  note  was  an  interest  in  a  patent 
^ht,  and  if  it  was  agreed  that  said  note  should  have  the  words, 
jiven  for  a  patent  right,'  vmtten  on  the  note  when  made, 
id  said  Pool,  by  the  fraudulent  means  alleged  in  the  answer, 
stained  said  note  of  defendant  without  said  words,  defendant 
ling  ignorant  of  said  statute  requirement  and  of  said  agree- 
ent  as  to  said  words,  then  neither  Pool  nor  Forbes,  if  suing, 
uld  recover  on  the  note,  even  if  the  patent  had  some  validity 
id  value. 

"  If  the  note  was  giveiv  for  a  patent  right,  and  if  Forbes  and 
ool  knew  that  the  statute,  under  a  penalty  of  fine  and  im- 
isonment,  required  said  words  to  be  printed  or  written  on  it, 
id  if,  for  the  purpose  of  evading  said  law,  they  omitted  said 
:)rd8  from  said  note,  they  could  not,  either  of  them,  if  suing, 
cover  upon  it,  even  if  the  patent  right  was  valid  and  valu- 
Je. 

"  If  said  note  was  given  for  an  interest  in  a  patent  right,  and 
said  patent  right  was  invalid  or  worthless  for  any  reason,  then 
dther  said  Forbes  nor  Pool  could  recover  thereon,  if  suing. 
"  If  the  note  was  given  for  a  patent  right,  and  if  that  patent 
»ht  was  valid  and  valuable,  then  said  Forbes  and  Pool,  if 
ling,  could  recover  if  the  note  was  obtained  honestly  and  fairly 
id  without  fraud,  and  if,  further,  said  words,  ^  Given  for  a 
itent  right,'  were  not  omitted  by  design,  but  were  omitted  by 
istake  merely.  But  neither  Forbes  nor  Pool  could  recover, 
they  were  plaintiffs  here,  if  said  note  was  obtained  by  fmud, 
•  given  for  a  worthless  patent  right,  or  if  said  'words  were 


■  3 

:3 


Digitized  by  LjOOQIC 


374 


SUPREME  COURT  OP  OHIO. 


Tod  V.  Wick  Brothers  &  Co. 


pc:: 


omitted  by  design  for  the  purpose  of  evading  the  law,  even  i 
the  patent  right  was  valuable. 

**  If  said  note  for  any  reason  could  not  be  collected  by  Forln 
and  Pool,  then  Wick  Brothers  &  Co.  cannot  recover  in  th 
action  unless  they  are  protected  by  the  commercial  rule,  as 
is  called,  or  are  protected  by  this  letter  of  Mr.  Tod's  by  way  c 
estoppel,  which  I  will  explain  more  fully  hereafter. 

"  A  few  words  as  to  the  commercial  rule  aside  from  an 
distinct  from  this  estoppel. 

"  If  plaintiffs  purchased  this  note  before  it  was  due,  for 
valuable  consideration,  and  in  the  usual  course  of  trade,  withoi 
knowledge  of  facts  which  impeach  its  validity  between  Tc 
and  Forbes  and  Pool,  then  your  verdict  should  be  forplaintifl 
And  this  is  the  commercial  rule. 

"Three  of  these  propositions  must  be  affirmatively  estal 
lished  by  the  plaintiffs  before  they  are  protected,  to  wit :  Pu 
chased  before  due,  for  a  valuable  consideration,  and  in  tl 
usual  course  of  trade,  and  when  they  do  that,  they  are  entitle 
to  recover,  unless  defendant  shows  knowledge  on  their  part  i 
facts  which  impeach  its  validity. 

"  If  this  note  could  not  be  collected  by  Forbes  and  Pool,  ai 
if  you  so  find,  and  if  you  further  iind  that  said  plaintifb  a 
quired  it  for  substantially  or  considerably  less  than  what  plain 
iffs  had  reason  to  believe  was  its  fair  and  reasonable  valu 
then  the  plaintiffs  cannot  recover  by  reason  of  the  commerci 
rule ;  that  is,  to  bring  the  plaintiffs  within  the  protection  < 
the  commercial  rule  they  must  satisfy  you  affirmatively  th 
they  paid  a  fair  and  reasonable  value  for  the  note  and  in  tl 
usual  course  of  trade. 

"  K  you  find  from  the  proof  that  $4,400  was  much  less  tb 
the  fair  and  reasonable  value  of  said  note  in  the  market  < 
Youngstown,  where  the  note  was  made  payable,  and  where  tl 
plaintiffs  and  dcreiulant  lived,  and  if  you  find  that  plainti 
were  acquainted  with  the  defendant,  liis  means  and  circui 
stances,  and  knew  him  to  be  perfectly  good  and  responsibl 
then  plaintiffs  would  not  be  regarded  as  bona  fide  purchase 
for  a  fair  and  reasonable  value  and  in  the  usual  course  of  bui 
ness  in  the  commercial  sense,  and  could  not  recover-of  defen 
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ant  unless  Pool  and  Forbes  could  recover.  By  this  lair  and 
reasonable  value  which  they  must  have  paid  for  the  note,  I 
mean  such  sum  as  would  not  notify  them  that  there  was  some- 
thing wrong  in  the  note.  If  it  was  offered  at  and  sold  for  a 
imm  so  disproportioned  to  ita  fair  and  reasonable  value  as  to 
indicate  an  imperfection  in  the  note,  and  show  bad  faith  or 
want  of  honesty  on  the  part  of  plaintiffs,  that  would  not  be  a 
fair  and  reasonable  value,  and  they  cannot  be  protected. 

"  What  is  meant  by  the  usual  course  of  trade  ?  It  does  not 
mean  tliat  plaintiffs  must  have  been  accustomed  to  buy  notes 
like  1  ho  one  in  controversy ;  but  if  they  paid  a  fair  and  reason* 
able  sum  for  the  note,  ajs  defined  above,  and  bought  it  before 
due,  and  if  it  does  not  appear  that  plaintiffs  acted  in  bad  faith 
in  such  purchase,  then  they  did  purchase  in  the  usual  ^course  of 
trade.  But  if  they  did  not  pay  a  reasonable  sum  for  the  note, 
but  if  the  sum  was  grossly  inadequate,  or  if  they  did  not,  in 
buying,  act  in  good  faith,  then  yon  should  find  that  they  did 
not  purchase  in  the  usual  course  of  trade.  ^ 

"  If  the  plaintiffs  bought  the  note  before  due,  for  a  valuable 
consideration,  fair  and  reasonable  value,  and  in  the  usual  course 
of  trade,  then  the  plaintiffs  ought  to  recover  unless  the  defend- 
ant shows  affirmatively  that  they,  the  plaintiffs,  had  knowledge 
of  facts  which  impeach  or  destroy  its  validity,  as  between  Pool 
and  Tod. 

"  If  the  jury  find  that  the  plaintiffs,  at  the  time  they  obtained 
the  note,  knew  that  the  note  was  given  for  an  interest  in  a 
patent  right,  then  they  would  hold  the  note  on  the  sam^  terms 
as  Forbes  and  Pool,  and  subject  to  the  same  defenses  as  against 
-  them,  and  if  for  any  reason  they  could  not  recover,  then  plaint- 
iffs would  not  be  protected  by  the  commercial  rule. 

'^  The  patent  of  Forbes,  mentioned  in  the  answer  and  exhib- 
ited in  evidence  is  not  a  patent  for  any  of  the  things  or  devices 
or  functions  mentioned  in  the  specifications  attached,  but  sim- 
ply for  the  combination  of  all,  as  stated  in  his  daim  at  the  end 
of  the  specifications— crank,  pitjnan,  &c.  I  refer  you  to  the 
paper  introduced  in  evidence.  If  the  machine  made  under  the 
letters  patent,  and  according  to  the  claim  therein,  was  substan- 
tially the  same  as  other  machines  which  had  been  in  use  before 
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the  claimed  invention  of  Forbes,  then  this  patent  right  was  of 
no  value.  So  ^Iso  it  is  of  no  value  in  preventing  others  from 
making  and  using  other  machines  which  would  contain  any  less 
or  any  greater  number  of  parts,  nor  a  combination  of  the  same 
number  of  parts,  any  one  of  which  should  substantially  differ 
from  any  of  the  parts  in  the  machine  described  in  the  letters 
patent,  and  therefore  it  would  not  constitute  an  exclusive  or 
valuable  monopoly  if  other  machines  slightly  variant  in  parts, 
or  form  or  combination  would  produce  the  same  result. 
.  "The  Forbes  patent,  if  not  valid,  or  if  worthless,  would  not 
be  a  sufficient  consideration  for  the  note  in  the  hands  of  the 
original  parties  to  the  note." 

To  the  various  propositions  of  the  foregoing  charge  the 
plaintiffs  excepted. 

The  jury  returned  a  verdict  for  the  defendant,  Tod,  on 
wiiich  judgment  was  rendered. 

On  error  to  the  district  court  the  judgment  was  reversed,  on 
the  ground  thrft  the  court  below  erred  in  charging  the  jury  as 
follows :  ■ 

"If  the  note  was  given  for  a  patent  right,  and  if  Forbes  and 
Pool  knew  that  the  statute,  under  a  penalty  and  iine  and  im- 
prisonment, required  said  words  to  be  written  or  printed  on  it, 
and  if,  for  the  purpose  of  evading  said  law,  they  omitted  said 
words  from  said  note,  they  could  not,  either  of  them,  if  suing, 
recover  upon  it,  even  if  the  patent  right  was  valid  and  valuable. 

^' But  neither  Forbes  nor  Pool  could  recover  if  they  were 
plaintiffs  here,  if  said  note  was  obtained  by  fraud,  or  given  for 
a  worthless  patent  right,  or  if  said  words  were  omitted  by  de- 
sign, for  the  purpose  of  evading  the  law,  even  if  the  patent 
right  was  valuable. 

"  If  the  jury  find  that  the  plaintiffs,  at  the  time  they  ob- 
tained the  note,  knew  that  the  note  was  given  for  an  interest 
in  a  patent  right,  then  they  would  hold  the  note  on  the  same 
terms  as  Forbes  and  Pool,  and  subject  to  the  same  defenses  as 
against  them ;  and  if  for  any  reason  they  could  not  recover, 
then  plaintiffs  could  not  be  protected  by  the  commercial  rule." 

No  other  questions  arising  on  the  record  were  passed  upon 
by  the  district  court. 


Digitized  by  VjOOQIC 


JANUARY  TERM,  1881..  377 

Tod  V,  Wick  Brothers  &  Co. 

The  defendant  below  now  seeks  the  reversal  of  the  judgment 
of  the  district  court  and  the  affirmance  of  that  of  the  common 
pleas. 

George  M.  TiUtlej  for  plaintiff  in  error  : 

As  to  what  is  meant  by  the  words,  '^  fair  and  reasonable 
value,"  see  6  Ohio  St.  448;  9  Ohio  St.  461 ;  14  Ohio  St.  396; 
•20  Ohio  St.  281 ;  9  Bam.  &  Cress.  208. 

As  to  the  validity  and  construction  of  the  act  of  1869  (66 
Ohio  L.  93), — it  applies  to  only  negotiable  notes  or  instru- 
ments.    30  Ohio  St  101. 

It  is  conceded  that  notice  of  the  general  nature  of  the  con- 
sideration of  a  note  does  not  constitute  notice  of  defects  in  it 
nor  in  the  note  based  upon  it.  This  not  only  seems  to  me  rea- 
sonable, but  it  has  been  determined  in  this  court.  Socket  v. 
Kella/r^  22  Ohio  St.  654.  Independently  of  the  statute,  there- 
fore, the  presence  in  the  note  of  the  words  required,  would  not 
idone  be  sufficient  to  qualify  the  negotiability  of  the  note.  It 
is  the  statute,  therefore,  which  thus  qualifies  the  effect  of  paper 
thus  made. 

The  power  to  make  the  statute  in  question  involves  the 
power  to  act  upon  the  negotiability  of  promissory  notes  given 
for  patent  rights.  But  at  the  same  time  it  must  be  conceded  • 
that  where  the  power  exists  to  cut  off  this  negotiability  in  the 
•cases  in  question,  still  giving  it  in  others,  there  the  power  exists 
to  pass  this  statute  with  all  its  penalties  and  prohibitions.  If 
the  legislature  may,  and  does  undertake  restrictions  upon  njBgo- 
tiability  to  this  extent,  then  the  use  of  such  paper  in  terms 
negotiable  must  tend  to  defraud  the  rights  of  some  one,  either 
that  of  the  maker  or  that  of  the  indorsee,  and  this  may  be  met 
by  prohibitions  and  penalties. 

That  sudi  power  exists  somewhere  cannot  be  denied.  That 
it  exists  in  our  legislature,  in  the  absence  of  positive  restriction 
upon  it,  18  equally  clear.  Baker  v.  OmGinnatiy  11  Ohio  St. 
542 ;  Zeh7nan  v,  McBride,  15  Ohio  St.  592. 

If  the  act  in  question  be  in  contravention  of  any  superior 
law,  it  is  that  of  tliis  legislation,  which,  for  distinction,  we  may 
<^  the  patent  law  of  congress.     And  it  must  do  this,  by  reason 
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that  it  undertakes  to  restrict  the  negotiability  of  paper  in  the 
cases  in  question,  and  that  by  doing  so  it  would  contravene  the 
law  in  question,  if  it  should  prevail. 

But  before  this  can  be  shown,  it  must  be  shown  that  the 
patent  law  of  congress  gives  negotiability  to  such  paper  when 
in  terms  negotiable,  that  it  does  this  without  state  legislation, 
and  so  does  it  that  state  legislation  cannot  take  it  away.  If  the 
patent  laws  do  not  so  give  negotiability  to  paper,  then  some 
other  law  gives  it,  and  the  law  which  takes  it  away  only  con- 
travenes that  law,  and  does  not  contravene  the  patent  law  of 
congress.  A  law  which  contravenes  the  patent  law  must  either 
take  away  what  the  patent  law  gives,  or  must  give  what  the 
patent  law  denies,  or  must  qualify  the  one  or  the  other  in  a 
way  in  which  the  patent  law  does  not  qualify  it.  And  this- 
giving  or  denying  by  the  patent  law  must  be  such  a  gift  or 
denial  that  a  State  law  cannot  take  it  away. 

On  the  contrary,  if  state  legislation  gives  negotiability  to- 
promissory  notes  that  are  in  terms  negotiable,  the  patent  law 
does  not  give  it.  And  whether  negotiability  in  such  cases  is 
or  is  not  given  by  legislation  in  the  first  instance,  yet  if  state 
legislation  can  take  it  away,  then  the  patent  law  of  congress 
does  not  give  it. 

•  In  this  view,  it  is  entirely  idle  to  say  that  the  present  Jaw 
discriminates  against  patents,  and  that  patents  have  their  exist- 
ence and  their  value  by  act  of  congress. 

The  question  is  not  whether  the  right  of  the  patentee  i» 
given  by  congress,  but  wliat  is  that  right  which  is  grven  by 
congress ;  not  whether  congress  gives  value  to  a  patent,  but 
wliat  arc  tlic  elements  of  that  value ;  not  whether  the  act  in 
qncstion  discriminates,  but  whether  in  discriminating  it  contra- 
venes any  right  given  by  the  law  of  congress.  If  in  any  sense 
the  supposed  rights  are  given  by  the  patent  law,  are  they  so 
given  that  they  caimot  be  tiiken  away  by  state  legislation  ? 

As  to  the  negotiability  of  promissory  notes,  and  their  origin, 
see  Clerle  v.  Martin,  2  Ld.  Raym.  757 ;  9  13.  &  C.  213 ;  4 Term 
R.  148;  2  E;ist,  359;  Chitty  on  Bills,  517,  ch.  12,  pt.  1,  12th 
Am.  from  0th  London  ed.;  Bylcs  on  Bills,  4 ;  Biiyley  on  Bills, 
1 ;  1  Crancli,  290  ;  2  Crancli,  311  ;  5  Cnmch,  322 ;  2  Pet.  321  ; 
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4  Pet.  366;  4  How.  404;   9  How.  263;   5  Call,  16;  Hardin, 
217;  2  Bibb,  34 ;   1  Dallas,  441 ;  1  Blackf.  14 ;  2  Oainea  Cas. 
321;  16  Martin,  277;   Chase  (Ohio)  Statutes,  221 ;   14  Ohio, 
542 ;  3  Kent,  72 ;  Story  on  Prom.  Notes,  §  6. 
From  these  authorities  it  seems  to  be  evident : 

1 .  That  in  the  division  of  power  ]>etween  the  federal  and 
Btate  governments,  the  power  to  create  and  to  regulate  the  nego- 
tiability of  promissory  notes  is  vested  in  the  state  government. 
Upon  this  subject  the  determinations  of  the  United  States 
court  must  be  conclusive  when  made.  I  take  it  to  be  clear 
that  there  is  no  want  of  authority  of  that  court.  But  with  that, 
all  state  authority  is  found  to  concur. 

2.  No  law  of  any  state,  which  can  be  justified  by  pre-sup- 
posing  that  the  negotiability  of  promissory  notes  within  it& 
limits  must  be  conferred  by  an  act  of  the  legislature,  can  be  held 
to  be  in  conflict  with  the  constitution  of  the  United  States. 

3.  The  power  to  put  an  end  to  the^  making  of  negotiable 
promissory  notes  in  the  state  of  Ohio,  so  far  as  respects  a  trans- 
fer free  of  the  equities  of  the  maker,  inconsistent  with  the 
terms  of  the  note,  is  in  the  state. 

4.  With  this  power  necessarily  exists  the  power  to  prohibit 
the  use  in  Ohio  of  paper  made  therein,  which  is,  in  terms, 
negotiable. 

As  already  observed,  if  such  paper  be  made  of  no  effect  as  to 
this  quality  of  it,  its  use  must  tend  to  defraud,  and  the  legisla- 
ture has  the  power  to  proliibit  it  and  to  punish  it. 

5.  It  is  a  necessary  consequence  of  these  doctrines  that  tlie 
patent  law  of  congress  does  not  confer  the  power  to  make  such 
paper  in  Ohio,  nor  the  right  to  use  it  in  Oliio  when  made 
therein. 

6.  It  is  a  necessary  consequence  that  to  take  away  the  right 
to  make  such  paper  in  Ohio,  and  the  right,  when  made  in  Ohio, 
to  use  it  therein,  does  not  contravene  any  right  granted  by  the 
patent  law  of  congress. 

It  seems  to  mc  the  constitutionality  of  this  statute  is  demon- 
strated. But  it  is  not  necessary  to  demonstrate ;  it  is  enough 
that  the  contrary  is  not  clearly  shown.  And  see  Haskell  v. 
J(nves,  17  Alb.  L  J.  2G7. 
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As  to  the  instruction  to  the  jury  as  to  what  would  have  beei 
the  right  of  Pool  and  Forbes  to  recover,  under  cei-tain  circuin 
stances.  These  instructions  must,  of  course,  have  been  predi 
eated  upon  the  state  of  the  case,  at  that  time  before  the  court 
which  was : 
^  1.  In  this  case  it  is  admitted  that  the  statutory  words  wen 

^  not  in  the  note. 

gf  2.  The  words  not  being  in,  it  must  be  assumed  in  the  absent 

^rr  of  denial,  that  the  payee  and  his  agents,  to  whom  it  was  given 

— •  knew,  when  it  was  received,  that  the  words  were  not  in  th( 

instrument.  Thei-e  was  no  evidence  tending  to  conthidict  sucl 
knowledge.  I  should  say  there  was  no  averment  to  that  effect 
but  certainly  no  proof.  The  court,  therefore,  had  the  right  U 
assume  that  such  knowledge  existed. 

3.  The  party  "taking"  the  note  must  be  considered  to  knov 
what  the  statute  required. 

4.  The  party  thus  acting  intelligently  and  voluntarily,  musi 
be  presumed  to  have  acted  with  the  design  to  evade  the  pravis 
ions  of  the  statute. 

5.  The  object  of  this  st-atute  is  protection  against  fraud.  Ii 
is  important  to  observe  that  it  does  not  place  the  opposite 
parties  in  such  a  case  in  pari  delicto.  It  inflicts  a  penalty  on  but 
one.  The  question  now  is,  where  the  taking  of  the  note  is  ii 
violation  of  the  second  section,  not  merely  in  the  act,  but  in  the 
intention,  is  it  a  valid  instrument  ?  There  are  three  considera 
tions  wliich  seem  to  rac  conclusive  of  the  matter. 

1.  The  act,  with  the  intent,  is  visited  with  a  penalty.  Thai 
implies  a  prohibition.  Cliitty  on  Conti^acts,  694,  095  ;  Vinirig 
V.  Bricker,  14  Ohio  St.  334. 

2.  The  act  is  expressly  prohibited.  Prohibition  is  as  direct- 
ly contained  in  the  mandatory  words  of  the  iirst  section  as  if 
they  were  in  the  form  of  a  pi\>hibition. 

3.  The  object  is  the  prevention  of  fraud. 
There  is  no  stronger  case  of  a  i)roliibition  in  a  statute ;  and 

unless  the  act  clearly  evinces  that  this  note  is  not  to  be  void,  it 
must  be  so  held.  Chitty  on  Cent.  093,  5  Am.  cd. ;  Viaiing 
Y.  Jiricker,  14  Ohio  St.  334. 
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A.  W.  JoneSj  of  Janes  <&  Murray,  for  defendants  in  error : 

The  act  of  May  4,  1869  (66  Ohio  L.  93),  is  unconstitutional 
and  void,  because  in  conflict  with  the  constitution  of  the  United 
States  and  the  powers  expressly  delegated  to  congress.  U.  S. 
Const,  art.  1,  §  8 ;  MoOuUough  v.  Maryland,  4  Wheat. 
486;  Weston  v.  ChoHeston, 'J^  Pet.  462;  12  WaU.  457;  9 
Wheat.  740 ;  6  Otto,  488 ;  95  U.  S.  475 ;  Sinot  v.  Dammporty 
22  How.  227;  Bank  v.  New  York,  2  Black,  620;  Waa^dy. 
Marylomd,  12  Wall.  418. 

The  statute  of  the  United  States  gives  to  an  inventor  the 
right  for  a  certain  term  to  a  monopoly  of  his  invention,  abso- 
lutely, and  as  his  private  property,  with  the  right  to  sell  as  any 
other  property  is  sold.    And  see  22  Ohio  St.  554. 

But,  by  the  said  act  of  1869,  the  presumption  now  being, 
both  In  fact  and  in  law,  that  the  patent  is  void  and  worthless, 
the  invention  neither  new  or  novel,  and  that  the  letters  patent 
were  procured  by  a  fraud  and  deceit,  and  that  the  purchaser 
of  snch  must  know  all  the  facts  by  instinct,  and  more,  that  the 
commissioner  of  patents  did  not  properly  understand  the  patent 
laws  of  congress,  and  either  through  ignorance  or  corrupt 
motives  granted  a  patent  wholly  beyond  the  line  of  his  duty. 

I  insist  that  the  Ohio  statute  is  more  than  a  limitation  upon 
the  right  to  sell ;  it  is  actually  a  limitation  npon  the  right  of 
property  in  the  invention.  It  takes  away  that  very  valuable 
presumption  that  says  that  it  is  valuable,  and  substitutes  in  its 
place  the  presumption  that  it  is  utterly  worthless,  and  procured 
by  frauds  and  perjuries,  and  that  it  is  a  matter  of  sudi  public 
notoriety  that  every  person  at  his  pefil  must  know  of  it.  10 
How.  190. 

If  any  limitations  are  to  be  made  upon  these  rights  granted 
the  patentee,  it  certainly  must  be  by  the  power  that  creates, 
and  that  has  the  sole  and  exclusive  management  thereof.  2 
Bisl.  809 ;  43  Ind.  167 ;  87  Mich.  809 ;  70  111.  109 ;  28  Minn.  24. 

Thomas  W.  Sanderson,  also  for  defendants  in  error. 

BoYNTON,  J.  The  several  questions  arising  upon  the  record 
will  be  considered  without  special  reference  to  the  order  in 
which  they  were  presented  in  argument.     We  meet  at  the  out- 
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set  the  question  of  the  validity  of  the  act  of  May  4,  1869  (0 
O.  L.  93),  oniitled  "  An  act  to  regulate  the  execution  and  tram 
fer  of  notes  given  for  patent  rights."  Tlie  court  of  comrao 
pleas  held  the  act  valid,  and  gave  to  it  the  effect  of  preventing 
judgment  in  favor  of  the  plaintiffs  below  upon  the  note  sued  on,  i 
the  words, "  Given  for  a  patent  right,"  were  omitted  therefrom  b 
design,  and  the  plaintiffs  had  knowledge  that  the  consideratio 
of  the  note  was  an  interest  in  a  patented  invention,  although  th 
patent  was  perfectly  valid.  Whether  the  district  court  wa 
moved  to  reverse  the  judgment  of  the  court  of  common  plea 
upon  the  ground  that  the  act  above  referred  to  was  in  conflic 
with  section  8  of  article  1  of  the  constitution  of  the  Unite 
States,  and  of  the  act  of  congress  relating  to  granting  lettei 
patent,  or  upon  the  ground  that,  assuming  the  validity  of  tli 
statute,  the  court  erred  in  the  construction  placed  upon  it,  doc 
not  clearly  appear.  But  as  the  validity  of  the  act  is  direct! 
involved,  it  becomes  our  duty  to  decide  upon  it.  The  whol 
purpose  of  the  act,  as  was  stated  in  State  v.  Brawer,  30  Qui 
St.  101,  was  "  to  enable  the  makers  of  negotiable  instruments 
given  for  patent  rights,  to  make  the  same  defense  thereoi 
against  any  holder  thereof,  that  could  be  made  against  th 
original  holder  or  party  to  whom  it  was  given."  This  beinj 
the  manifest  aim  and  purpose  of  the  act,  it  follows,  that  befor 
it  can  be  declared  to  be  in  conflict  with  the  act  of  congress,  i 
must  clearly  and  decisively  appear,  from  a  consideration  am 
comparison  of  the  provisions  of  the  two  acts,  that  the  right 
which  the  act  of  the  state  was  intended  to  secure  to  the  make 
of  the  note,  are  repugntmt  to  the  rights  of  the  patentee,  derive< 
under  the  act  of  congress.  To  determine  whether  this  repng 
nancy  exists  or  not,  it  is  necessary  to  ascertain  what  effect  th( 
granting  of  letters  patent  has  upon  the  right  of  property  ii 
the  thing  or  article  patented.  Tliis  can  best  be  done  by  refer 
ence  to  decided  cases. 

In  Joidon  v.  Overseers  of  Dayton^  4  Ohio,  295,  the  court 
upon  consideration  of  the  nature  and  extent  of  the  riglits  ac 
quired  under  letters  patent  for  useful  discoveries,  said :  "  Al 
though  the  inventor  had,  at  all  times,  the  right  to  enjoy  th< 
fruits  of  his  own  ingenuity,  in  every  lawful  form  of  whicli  it 
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iise  was  susceptible,  yet,  before  the  enactment  of  tlie  statute, 
lie  had  not  the  power  of  preventing  others  from  participating 
in  thai  enjoyment  to  the  same  extent  with  himself;  so  that, 
however  the  world  might  derive  benefit,  no  profit  ensued  to 
himself.  The  ingenious  man  was  tlierefore  led  either  to  aban- 
don pursuits  of  this  nature,  or  to  conceal  his  results  from  the 
'World.  The  end  of  the  statute  was  to  encourage  useful  in- 
ventions, and  to  hold  forth,  aa  inducements  to  the  inventor,  the 
exclusive  use  of  his  invention  for  a  limited  period  of  time. 
The  sole  operation  of  the  statute  is  to  enable  him  to  prevent 
others  from  using  the  products  of  his  labors,  except  with  his 
consent.  But  his  own  right  of  using  is  not  enlarged  or  af- 
fected." This  doctrine  was  expressly  approved  by  the  supreme 
•court  of  the  United  States,  in  Patteraon  v.  Kentucky^  97  U.  S. 
501,  although  the  question  arising — and  decided — in  that  case, 
had  more  especial  reference  to  the  right  of  a  state,  in  the  exer- 
•cise  of  its  police  powers,  to  regulate  and  control  the  use  of  an 
article  patented  under  the  act  of  congress. 

By  a  statute  of  Kentucky,  oils  and  fluids,  which  might  or 
<;ould  be  used  for  illuminating  purposes,  and  which  would 
ignite  and  permanently  burn  at  a  temperature  less  than  ISO'' 
Fahrenheit,  were  condemned  for  illuminating  purposes,  and 
their  use  prohibited.  Patterson  was  indicted  for  selling  Aurora 
•oil  in  violation  of  said  act.  He  claimed,  in  defense,  that  the 
Tight  to  sell  said  oil  in  any  part  of  the  United  States,  although 
ivithin  the  dass  of  oils  condemned  by  the  statute,  was  secured 
to  him  as  assignee  of  the  patentee  by  an  assignment  of  letters 
patent  granting  to  the  patentee  and  his  assigns  the  exclusive 
right  to  sell  said  oil  in  any  part  of  the  United  States  and  the 
territories  thereof ;  and  insisted,  that  "  no  state  could,  consist- 
ently with  the  federal  constitution  and  the  laws  of  congress, 
prevent  or  obstruct  the  exercise  of  that  right,  either  by  express 
words  of  prohibition,  or  by  regulations  which  prescribe  tests  to 
ivhich  the  patented  article  could  not  be  made  to  conform."  In 
denying  the  validity  of  this  claim,  tte  court,  speaking  through 
Mr.  Justice  Harlan,  said :  *'  Congress  is  given  pDwer  to  pro- 
mote the  progress  of  science  and  the  useful  arts.  To  that  end 
it  may,  by  all  necessary  and  proper  laws,  secure  to  inventors, 
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for  limited  times,  tlie  exclusive  right  to  their  inventions.  That 
power  has  been  exerted  in  the  various  statutes  prescribing  the 
terms  and  conditions  on  which  letters  patent  may  be  obtained. 
It  is  true  that  letters  patent,  pursuing  the  words  of  the  statute,, 
do,  in  terms,  grant  to  the  inventor,  his  heirs  and  assigns,  the 
exclusive  right  to  make,  use,  and  vend  to  others  his  invention 
or  discovery,  throughout  the  United  States  and  the  territories 
thereof.  But,  obviously,  this  right  is  not  granted  or  secured^ 
without  reference  to  the  general  powers  whicli  the  several 
states  of  the  Union  unquestionably  possess  over  their  purely 
domestic  affairs,  whether  of  internal  commerce  or  of  police.'' 
And  further  on  in  the  opinion  it  was  added,  that  "  the  right  to 
sell  the  Aurora  oil  was  not  derived  from  the  letters  patent,  but  it 
existed,  and  it  could  have  been  exercised  before  they  .were  issued^ 
unless  it  was  prohibited  by  valid  local  legislation.  All  which 
they  primarily  secure  is  the  exclusive  right  in  the  discovery." 
From  these  cases,  it  'v^onld  seem  clearly  to  follow,  that  the  oYily 
right  the  patentee  acquired  by  his  letters  patent,  which  he  did 
not  possess  before  they  were  granted,  is  the  right  to  exclude 
others  from  a  common  use  and  enjoyment  of  the  thing  or  arti- 
cle patented,  without  his  consent,  thereby  securing  to  himself, 
for  a  limited  period  of  time,  a  monopoly  of  the  benefits  arising 
from  its  lawful  use. 

The  act  of  congress  under  which  the  letters  patent  were 
issued  does  not  undertake  to  impart  negotiability  to  promissory 
notes ;  nor  does  it,  in.  any  manner,  prescribe,  or  attempt  to 
prescribe,  the  cliaracter  or  fonn  of  security  that  may  be  taken 
upon  a  sale  of  an  interest  in  the  patent.  Nor  does  it  give  to  a 
note  payable  to  order  or  bearer  when  in  the  hands  of  an  inno- 
cent holder  the  effect  to  cut  off  defenses  existing  against  the 
payee  or  indorser.  It  grants  to  the  patentee,  and  his  assigns, 
the  exclusive  right,  for  a  fixed  period,  to  make,  use,  and  vend 
to  others  his  invention  or  discovery  throughout  the  United 
States  and  the  territories  thereof.  U.  S.  Revised  Statutes, 
§  4884. 

This  is  the  extent  of  the  immunity  or  privilege  which  the 
act  confers.  The  right  to  regulate  the  form  and  prescribe  the 
effect  of  paper  taken  in  commercial  transactions  has  always 
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been  regarded  as  belonging  to  the  states,  and  such  right  has 
been  exercised  in  this  state  during  the  whole  period  of  its  ex- 
istence.    1  Chase,  221. 

If  the  act  of  congress  were  held  to  confer,  of  its  own  force, 
the  right  to  receive  negotiable  paper  upon  a  sale  by  the  pat- 
entee of  an  interest  in  the  invention,  accompanied  by  such  in- 
cidents or  unmunities  as  will  protect  the  some  in  the  hands  of 
an  innocent  holder  against  prior  equities  or  defenses,  it  would 
seem  to  require  a  uniform  operation  throughout  the  United 
States;  and  hence,  in  those  states  where  it  is  provided  that  a 
transfer  of  ])aper,  although  in  f onn  and  in  fact  negotiable,  shall 
not  impair  the  right  to  any  defense  existing  against  the  pa^^ee, 
the  effect  would  be  to  defeat  the  operation  of  the  law  of  the 
state  as  respects  property  in  patented  inventions  and  discov- 
eries, thereby  giving  to  such  property  an  immunity  which  is 
denied  to  every  other  species  or  kind.  It  is  very  clear  that  the 
act  was  intended  to  have  no  such  effect. 

But  the  objection  is  urged,  that  such  legislation  imposes  con- 
ditions upon  the  transfer  of  patent  rights,  and  thereby  inter- 
feres with,  and  discriminates  against,  the  right  that  the  pat- 
entee acquired  imder  bis  letters  patent.  This  is  the  ground 
upon  which  those  decisions  rest,  tliat  hold  such  legislation  void 
as  in  conflict  with  the  act  of  congress. 

The  fact,  however,  seems  to  be  completely  ignored  that  the 
exclusive  right,  secured  to  the  patentee  and  his  assigns,  to  make, 
use,  and  vend  the  discovery,  is  property,  in  no  higher  sense,  and 
possesses  no  greater  incidents  or  immunities,  than  property  ac- 
quired by  purchase  at  common  law. 

In  a  strict  legal  sense,  property,  whether  the  term  is  applied 
to  things  animate  or  inanimate,  consists  in  the  right  to  their 
use,  enjoyment,  and  disposition.  1  Black.  Com.  138 ;  2  Kent, 
320 ;  Wymhamer  v.  The  People,  13  N.  Y.  378 ;  Morri&m  v. 
Smiple,  6  Binn.  98;  Eaton  v.  B.  G,  <&  M.  R.  R.  Co.,6l  N. 
H.  511.  The  right  of  property  in  a  patented  invention  or  dis- 
covery, and  a  right  of  property  in  any  other  article  or  thing 
which  is  the  subject  of  ownership,  are  the  same.  Tlie^'i^  dia- 
ponendi  belongs  to  both.  The  owner  of  either  has  the  com- 
plete right  to  sell  or  give  away  the  entire  interest  that  he  pos- 
voL.  XXXVI.— 26 
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aesses.  With  this  right  the  statute  in  nowise  interferes.  Bnt 
the  legislature,  in  our  judgment,  has  as  complete  power  to  with- 
draw from  negotiable  paper  that  quality  which  protects  an  in- 
doi-see  against  defenses  existing  against  the  payee  or  indoi'ser, 
where  the  same  was  given  for  an  interest  in  a  patented  inven- 
tion, as  where  the  same  was  given  for  any  other  kind  of  property.  '\ 
To  hold  otherwise  would  be,  in  effect,  to  deny  the  power  of  the 
legislature  to  repeal  the  act  of  February  20,  1820  (1  S.  &  C. 
862),  which  prescribes  the  form  and  effect  of  negotiable  instru- 
ments, and  to  substitute  therefor  another,  limiting  the  effect  of 
such  paper  in  its  power  to  cut  off  prior  defenses  thereto,  to 
certain  classes  of  commercial  transactions.  That  this  may  be 
done  by  the  legislature  is  obvious  enough. 

But  there  is  another  consideration  which  has  a  very  signifi- 
cant bearing  upon  the  point  under  discussion,  and  that  is,  that 
no  injury  results  to  the  patentee  by  subjecting  negotiable  paper 
received  for  an  interest  in  the  invention  to  the  same  defenses 
in  the  Ifmds  of  an  indorsee  before  maturity,  as  could  be  inter- 
posed against  it  before  it  was  negotiated.  If  the  patent  is 
valid,  and  there  is  no  fraud  in  its  sale,  there  can  be  no  defense 
to  the  note  in  ap  action  against  the  maker  by  whomsoever 
brought.  Whoever  in  such  case  owns. the  note  may  recover  its 
full  amount.  And  whether  the  note  is  negotiable  or  not,  is 
quite  immaterial 

But  if  the  patent  is  worthless,  and  consequently  furnishes  no 
consideration  for  the  note,  such  note  in  the  hands  of  the  payee 
is  void ;  and  if,  being  negotiable,  he  sells  or  transfers  it  to  an 
innocent  holder  before  maturity,  for  value,  he,  by  that  act,  per- 
petrates a  fraud  upon  tlie  maker,  for  which  he  is  liable  to  the 
full  extent  of  the  injury  caused  by  such  sale  and  transfer. 
Da/rst  y.  Brochway^  11  Ohio,  462 ;  Decker  v.  Mathewsy  2 
Kern,  813 ;  Calkms  v.  Smithy  48  N.  Y.  614 ;  Kost  v.  Bender, 
25  Mich.  615 ;  Murray  v.  Burling^  10  Johns.  172. 

Upon  the  same  principle,  and  as  a  sequence  from  it,  where 
the  payee  transfers  negotiable  paper,  void  in  his  hands,  to  an 
innocent  holder,  and  re-purchases  from  him  or  a  subsequent 
holder,  the  paper  becomes  affected  with  the  original  infinnity, 
and  the  payee  cannot  recover.     Koat  v.  Bender,  supra  ;  Ken^ 
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nedi/  V.  Dalj/^  1  Scho.  &  Lef.  379;   1  Daniels  on  Neg.  Ins. 
§  805. 

Tlie  same  principle  applies  where  estates  held  in  trust  are 
conveyed  by  the  trustee  to  a  bona  fde  purchaser,  and  re-pur- 
ijliased  by  him  from  the  same  or  a  subsequent  purchaser.  In 
fiuch  case  the  trust  re-attaches.  Church  v.  RuLand,  64  Penn. 
St.  432  J  Shwtt  V.  Large,  6  Barb.  373  ;  1  Story  Eq.  Juris.  §§ 
409,  410 ;  1  Perry  on  Trusts,  §  222.  Hence,  the  only  effect  of 
the  statute  being  to  let  in  defenses  against  the  indorsee  or 
transferree,  upon  which  defenses,  or  the  facts  constituting  them, 
if  the  statute  did  not  exist,  the  payee  would  be  liable  to  the 
maker,  if  the  latter  was  compelled  to  pay  the  note  to  an  inno- 
cent holder,  it  is  difficult  to  see  that  the  statute  interferes  with 
or  deprives  the  payee  of  any  substantial  right. 

The  cases  cited  in  argument  in  support  of  the  alleged  inval- 
idity of  the  statute  are  divisible  into  two  classes.  To  the  first 
Ex  parte  Rof/inson,  2  Biss.  309,  and  Chittenden  v.  White,  23 
Miim.  24,  may  be  sidd  to  belong ;  but  an  examination  of  the 
statute,  the  effect  of  which  was  there  involved,  shows  the  two 
<;ase8  to  be  cleai*ly  distinguishable  from  the  present.  Tiie  other 
cases  seem  to  support  the  claim  of  the  defendants  in  error 
{ffoUida  V.  Hunt,  70  111.  109 ;  Woolen  v.  Ba/nker,  6  Am.  L. 
Record,  236 ;  Cranson  v.  Snbith,  37  Mich.  309 ;  IMm  v.  First 
National  Bank  of  Huntington,  43  Ind.  167 ;  53  Ind.  454) ; 
but  it  is  a  noticeable  fact  that  in  none  of  them,  except  IloUida 
V.  Hunt,  is  any  allusion  made  to  the  question  of  the  power  of 
the  state  to  prescribe  the  form  and  declare  the  effect  of  nego- 
tiable paper;  and  in  that  case,  all  that  is  said  upon  the  subject 
is  that  the  section  requiring  the  words,  "  Given  for  a  patent 
right,"  to  be  written  or  printed  on  the  note,  cannot  be  regarded 
as  limited  to  that  object. 

The  implication  from  this  intimation  seems  to  be,  that  if  the 
statute  were  limited  to  the  object  of  regulating  the  form  and 
declaring  the  effect  of  negotiable  paper,  it  would  not  be  op- 
posed to  the  act  of  congress ;  but  not  being  limited  to  that  ob- 
ject, the  repugnancy  exists.  If  this  is  the  principle  asserted, 
it  seeius  to  us  to  be  opposed  to  the  decided  current  of  authority, 
which  holds  that  the  motives  of  the  legislature,  in  the  exercise 
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of  an  admitted  power,  cannot  be  inquired  into.    Cooley  Con 
Liin.  186,  and  cases  there  cited. 

This  point  was  directly  involved  in  Doyle  v.  Contin^nA 
Ins.  Co.j  94:  U.  S.  535,  where  it  was  said,  in  a  case  of  alleg 
conflict  between  a  state  statute  and  an  act  of  congress,  that 
the  act  of  the  state  \%  otherwise  legal,  it  is  quite  out  of  t 
power  of  any  court  to  inquire  what  was  the  intention  of  the 
enacting  the  law. 

In  Haskell  v.  Jones^  86  Penn.  St.  173,  in  construing  a  simil 
act  to  the  one  under  discussion,  the  court,  while  granting  tl 
no  state  could  interfere  with  the  right  of  a  patentee,  seeing 
him  by  the  acts  of  congress,  to  sell  and  assign  his  patent,  he 
tliat  such  was  not  the  operation  of  the  act,  and  that  there  \i 
nothing  therein  interfering  with  any  just  right  of  the  holder 
a  valid  patent. 

To  the  same  eftoct  is  Hunter  v.  tTenninger^  subsequently  c 
cided  by  the  same  court  (37  Leg.  Int.  412).  Such  seems  to 
the  sound  3r  doctrine,  and  we  therefore  hold  th^t  the  act 
question  is  not  in  conflict  with  the  constitution  of  the  Unit 
States,  nor  with  the  act  of  congress  relating  to  the  issuing 
letters  patent. 

The  comi;  charged  the  jury,  that  if  the  words  "  Given  foi 
piitent  right "  were  omitted  from  the  note  by  design,  and  t 
plaintiflE  below  had  knowledge  that  the  note  was  given  for 
interest  in  the  patent,  they  could  not  recover  upon 
although  the  patent  was  perfectly  valid.  It  is  tr 
tliat  the  second  section  of  the  act  makes  it  a  penal  i 
fcnse,  "  to  take,  purchase,  sell  or  transfer "  any  promisso 
note,  not  having  said  words  written  or  printed  legibly  ai 
prominently  on  the  face  thereof,  with  knowledge  that  the  cc 
-si'ioration  of  the  same  consisted  of  a  right  acquired  in  t 
p  c  jnted  invention ;  and  it  is  also  true,  as  a  general  rule,  ti 
.  .  ji-e  a  statute  prohibits  an  act  and  afiixes  a  penalty  to 
]>(  I'ormance,  the  act  is  void.  But  where  the  law  which  pi 
lii^ts  the  act,  or  contract,  at  the  same  time  limits  its  eflFect, 
<lc  lares  the  consequences  which  shall  follow  its  violation,  t 
g.:  leral  rule  does  not  apply.  Bossman  v.  McFarland^  9  Ob 
St.  309 ;    Vining  v.  Brieker,  14  Ohio  St.  331.     The  questi< 
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is  one  of  legislative  intent.  Harris  v.  RunnelUy  12  How.  79 ; 
Smith  V.  Mawhood^  14  M.  &  W.  450.  That  the  legislaturo 
did  not  intend  any  other  eflfeet  to  follow,  where  the  note,  not 
having  the  statutoiy  words  thereon,  was  received  by  an  indorse**, 
or  purchaser  with  notice  of  its  consideration,  than  if  such  words 
were  placed  thereon,  is,  we  think,  obvious  from  the  language 
of  the  iii-st  section.  After  providing  that  such  note  or  instru- 
ment, that  is,  a  note  or  instrument  having  the  words  "  Given  for 
a  patent  right "  written  or  printed  thereon,  in  the  hands  of  any 
puchaser  or  holder,  shall  be  subject  to  the  same  defenses  as  in  the 
hands  of  the  original  owner  or  holders,  the  act  proceeds  as  fol- 
lows :  "  And  any  person  who  shall  purchase  or  become  the  holder 
-of  any  promissory  note,  or  other  negotiable  instrument,  knowing 
the  same  to  have  been  given  for  the  consideration  aforesaid, 
«hall  hold  such  note  or  other  iustiniment  subject  to  the  same 
-defenses  as  in  the  hands  of  the  original  owner  or  holder,  al- 
though the  words '  given  foi*  a  patent  right,'  shall  not  be  written 
or  printed  thereon."  The  word  "  defenses "  in  both  of  these 
clauses  has  the  same  meaning,  and  is  limited  to  such  matters 
of  defense  as  grow  out  of  the  transaction  in  which  the  note  or 
other  negotiable  instrument  originated. 

It  follows,  therefore,  that  the  action  of  the  district  court  in 
reversing  the  judgment  of  the  common  pleas  was  proper,  unless 
counsel  for  the  plaintiff  in  error  is  right  in  the  claim  that  the 
effect  of  such  erroneous  instruction  was  obviated  by  the  verdict 
of  the  jury  upon  the  other  issues.  The  jury  found  "  the  issues 
joined"  for  the  defendant.  This,  doubtless,  means  all  the 
issues,  and  hence,  if  there  was  any  issue  upon  the  trial  of  whicli 
no  error  intervened,  the  finding  upon  which  will  support  the 
judgment,  it  is  quite  immaterial  whether  the  court  erred  in  its 
rulings  touching  the  other  issues  or  not.  Sites  v.  Haverstick^ 
2Z  Ohio  St.  626 ;  BvHer  v.  KnedaTid,  Id.  196 ;  Union  C&ivtrdl 
Life  Ins,  Co.  v.  Sutphin^  35  Ohio  St.  360.  While  this  rule  is 
well  settled,  the  fact  is  not  to  be  overlooked  that  we  are  asked 
to  reverse  a  judgment  of  reversal,  and  that  in  order  to  do  this 
we  must  be  satisfied  that  that  judgment  was  clearly  wrong. 
The  court  will  not  interfere  and  prevent  a  new  trial  already 
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ordered  by  an  inferior  reviewing  tribunal,  unless  clearly  sal 
lied  that  such  trial  ought  not  to  have  been  granted. 

The  issue  upon  the  trial  of  which  it  is  alleged  that  no  en 
intervened,  is  the  one  arising  out  of  the  allegations  by  the  < 
fendant  below,  that  the  note,  to  the  knowledge  of  Wick  Bn 
&  Co.,  was  given  for  a  worthless  patent  right,  and  was  c< 
seqnently  void  for  want  of  consideration,  and  the  denial 
these  allegations  upon  the  part  of  the  plaintiffs.     Under  tl 
issue  the  defendant  below  was  required  to  show,  in  the  fi; 
place,  that  the  patent  was  of  no  value.     It  then  became  t 
duty  of  the  plaintiflfe,  in  order  to  avoid  the  consequences  : 
suiting  from  a  want  of  consideration  in  the  note,  to  show  tl 
they   purchased  the  note  before  due,  in  the  usual  course 
trade,  and  for  value,  upon  showing  which,  the  burden  shift 
to  the  defendant,  to  establish  the  fact  that  the  plaintiff  receiv 
the  note  with  notice  of  its  infirmity.    Dcmia  v.  Ba/rUett^ 
Ohio  St.  534. 

Evidence  was  offered  upon  tliese  questions  by  both  parti 
the  pleadings  agreeing  upon  the  fact,  that  the  amount  paid 
the  plaintiffs  for  the  note  was  $4,400,  and  upon  the  further  ft 
that  the  note  was  purchased  by  the  plaintiffs  at  the  counter 
tlieir  bank,  long  before  it  was  due.  In  view  of  the  facts  th 
admitted  by  the  pleadings,  the  only  question  open  to  pre 
had  respect  to  the  validity  of  the  patent,  and  if  worthle 
notice  of  that  fact  by  the  plaintiffs,  as  well  as  of  the  fact  th 
an  interest  in  the  patent  formed  its  consideration.  The  coi 
charged  the  jury,  that  "  to  bring  the  plaintiffs  within  the  pi 
tcction  of  the  commercial  rule,"  before  stated,  "they  mi 
satisfy  you  aflSrmatively  that  they  paid  a  fair  and  reasonal 
value  for  the  note,  and  [purchased  the  same]  in  the  usual  com 
of  trade."  And  further,  "  If  you  find  from  the  proof  tl 
$4,400  was  much  less  than  the  fair  and  reasonable  value 
said  note  in  the  market  of  Youngstown,  where  the  note  ^ 
made  payable,  and  where  the  plaintiffs  and  defendant  Uvc 
and  if  you  find  that  plaintiffs  were  acquainted  with  the  defer 
ant,  his  means  and  circumstances,  and  knew  him  to  be  perfect 
good  and  responsible,  then  plaintiffs  would  not  be  regarded 
bona  jid^  purchasers  for  a  fair  and  reasonable  value  in  t 
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nsnal  course  of  biieiness,  in  the  commercial  sense,  and  could 
not  i-ecover  of  defendant,  unless  Pool  and  Forbes  could  recover. 
By  this  fair  and  reasonable  value,  which  they  must  have  paid 
for  the  note,  I  mean  such  sum  as  would  not  notify  them  that 
thei-e  was  sometliing  wrong  in  the  note. 

"  What  is  meant  by  the  usual  course  of  trade  i  It  does  not 
mean  that  plaintiflEs  must  have  been  accustomed  to  buy  notes 
like  the  one  in  controversy ;  but  if  tliey  paid  a  fair  and  reason- 
able sum  for  tlie  note  as  defined  above  and  bought  it  before 
due,  and  if  it  does  not  appear  that  plaintiffs  acted  in  bad  faith 
in  such  ])nrcha6e,  then  they  did  purchase  in  the  usual  course  of 
trade.  But  if  they  did  not  pay  a  reasonable  sum  for  the  note, 
but  if  the  sum  was  grossly  inadequate,  or  if  they  did  not,  in 
buying,  act  in  good  faith,  then  you  should  find  that  they  did 
not  purchase  in  the  usual  coui'se  of  trade." 

Now,  while  it  is  very  true,  that  the  court  said  to  the  jury, 
by  a  somewhat  unhappy  use  of  language,  that  "  by  fair  and 
reasonable  value,"  he  meant  such  "  as  would  not  notify  them," 
the  plaintiflEs,  "  that  there  was  something  wrong  in  the  note,"  he 
had  just  said  to  them,  as  a  matter  of  law,  that  if  the  sum  paid 
was  less  than  the  fair  and  reasonable  value  of  the  note  in  the 
place  where  the  note  was  made,  and  where  both  plaintiflEs  and 
defendant  lived,  and  if  they,  the  plaintiflBs,  were  acquainted 
with  the  fact  that  the  defendant  was  perfectly  good  and  re- 
sponsible, then  they  could  not  be  regarded  as  htTna  Jlde  pur- 
chasers for  a  fair  and  reasonable  value,  and  in  the  usual  course ' 
of  business,  and  hence  could  no*  recover,  unless  the  note  was 
valid  in  the  hands  of  the  payee.  This  proposition  in  its  length 
and  breadth  amounts  to  this:  that  no  one,  no  matter  how 
honestly  he  may  act,  can  safely  purchase  negotiable  paper,  void 
in  the  hands  of  the  payee,  for  a  sum  less  than  a  jury  would 
say  was  its  fair  and  reasonable  value,  if  he  knows  that  the 
maker  is  pecuniarily  responsible.  Or  in  other  words,  that  the 
circumstance  that  the  maker,  to  the  knowledge  of  the  purchaser, 
is  abundantly  able  to  pay  his  debts,  when  coupled  with  the  fact 
that  the  paper  is  bought  at  a  vahie  much  less  than  its  actual 
worth,  makes  the  purcliase,  as  matter  of  law,  maia^e.  Tins, 
we  think,  is  not  the  law.     The  circumstance  that  the  note  was 
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purchased  afc  a  value  less  than  it  was  fairly  worth,  was  in 
otherwise  important  than  as  bearing  upon  the  good  faitli  of  1 
purchase ;  and  this  was  a  question  for  the  jurj'.  Cromwell 
Ccmnty  of  Sac,  96  U.  S.  60  ;  2  Parsons  on  Notes  &  Bills,  4S 
1  Daniel  on  Neg.  Inst.  §  777. 

Again,  the  court  gave  tlie  jury  to  understand  that  in  on 
to  a  purcliase  of  a  note  in  the  usual  course  of  trade,  it  is  Ik 
necessary  that  a  reasonable  sum  should  be  paid  therefor,  a 
that  the  same  should  be  purchased  in  good  faith.  This  wa 
misconception  of  the  meaning  of  that  phrase.  It  is  said,  ii 
Daniel  on  Neg.  Inst.  &  Prom.  Notes,  §  780,  that  the  term  "  usi 
course  of  trade,"  "  is  meant  to  describe  a  transfer  according 
the  usages  and  customs  of  commercial  transactions."  Withe 
undertaking  to  deiine  its  exact  scope  or  meaning,  it  is  evidc 
that  a  purchase  of  negotiable  paper  by  a  bank  at  its  coxm 
for  cash  is  I'eceiving  the  paper  in  the  usual  course  of  tra< 
u^ag  whether  its  fair  or  reasonable  value  was  paid  or  not. 

^^3  The  remaining  question  involves  the  correctness  of  the 

^^5  struction  relating  to  the  validity  of  the  patent.     After  instru 

ing  the  jury  that  the  patent  was  not  for  any  of  the  things,  < 
vices  or  functions,  mentioned  in  the  specilications  therefor,  t 
simply  for  the  combination  of  all  of  them,  and  that  if  the  maohi 
made  under  the  letters  patent,  and  according  to  the  clai 
therein,  was  substantially  the  same  as  other  machines  whi 
had  been  in  use  before  the  claimed  invention  of  Forbes,  Xh 
the  patent  was  of  no  value,  the  court  added :  "  So  also  it  is 
no  value  in  preventing  others  from  making  and  using  oth 
machines  which  would  contain  any  less,  or  any  greater  numb 
of  parts,  or  a  combination  of  the  same  number  of  paints,  ai 
one  of  which  should  substantially  diflEer  from  any  of  the  pai 
in  the  machine  described  in  the  letters  patent,  and  therefore 
would  not  constitute  an  exclusive  or  valuable  monopoly, 
other  macliines  slightly  variant  in  pai'ts,  or  form  or  combii 
tion  would  produce  the  same  result. 

"  The  Forbes  patent,  if  not  valid,  or  if  worthless,  would  n 
be  a  suificient  consideration  tor  the  note  in  the  hands  of  t 
original  parties  to  the  note." 

We  have  encountered  some  difficulty  in  our  endeavor 
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ascei1;aiu  the  exact  meaning  of  this  language.  If  it  was  designed 
to  say,  that,  admitting  the  patent  to  be  valid,  it  still  was  of  no 
value,  if  other  machines  containing  a  less  or  a  greater  number 
of  parts,  or  a  combination  of  tlie  same  number  of  parts,  if  any 
one  of  them  differed  substantially  from  any  of  the  parts  of  the 
Forbes  patent,  the  charge  was  erroneous.  If  the  patent  is 
valid,  any  interest  in  it,  without  regard  to  the  degree  of  its  util- 
ity, or  its  pecuniary  value,  constitutes  a  suflScient  consideration 
for  a  promissory  note. 

If  capable  of  being  applied  to  some  practical  or  beneficial 
use,  and  is  not  frivolous  or  injurious  to  the  well-being  or  morals 
of  society,  it  is  a  valid  patent,  although  other  similar  machines 
may  be  of  greater  utility.  Lowdl  v.  Lewis^  1  Mason,  182, 
185 ;  Bedford  v.  Runt,  Id.  303 ;  Nash  v.  Luell,  102  Mass. 
^0 ;  Kneaas  v.  Schuylkill  Bank,  4  Wash.  C.  Ct.- 12 ;  Many  v. 
JaggeVy  1  Blatchf.  372.  So,  too,  the  charge  was  erroneous,  i^ 
the  court  meant  to  say  that  the  patent  would  be  of  no  value,  if 
other  machines  subsequently  patented,  or  not  patented  at  all, 
which  were  slightly,  but  not  substantially  variant  in  parts, 
form  or  combination,  would  produce  the  same  result. 

In  Water  Meter  Co,  v.  Deeper,  101  U.  S.  335,  it  was  said 
to  be  "a  well-known  doctrine  of  patent  law,  that  the  claim  of 
a  combination  is  not  infringed  if  any  of  the  Tnaterial  parts  of 
the  combination  are  omitted.  It  is  equally  well  known  that  if 
any  of  the  parts  is  only  fomiaUy  omitted,  and  is  supplied  by 
a  mechanical  equivalent,  performing  the  same  office  and  pro- 
ducing the  same  results,  the  patent  is  infringed."  See  also 
Pla/ning  Machine  Co.  v.  Keith,  Id.  479,  and  Buck  v.  Herrnxmce, 
1  Black,  398.  Without  pursuing  the  question  further,  it  is 
sufficient  to  say,  the  judgment  of  the  court  of  common  pleas 
having  been  reversed  by  the  district  court,  that  we  are  not  con- 
vinced that  the  error  appearing  on  the  record  did  not  justify 
«uch  reversal. 

Judgment  affirmed. 
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The  State  op  Ohio  on  relation  of  Hugh  Houston,  v.  John 
Oglevie,  Auditor  of  State. 

Under  the  act  of  April  16,  1867,  entitled  "An  act  to  authorize  and  reqi 
the  payment  of  bounties  to  veteran  volunteers,"  as  amended  April 
1880  (77  Ohio  L.  294),  the  class  of  volunteers  therein  designated 
"re-enlisted  veteran  volunteers "  does  not  embrace  "veteran  vol 
teers  **  who  were  not  in  the  field  at  the  time  of  their  enlistment  as  vete 
volunteers. 

Mandamus. 

J.  ff.  Bowmcm^  for  plaintiff. 

Oeorge  K,  Nmh^  Attorney  Gteneral,  for  defendant. 

By  the  Court.  The  relator  seeks  a  peremptory  writ  of  rax 
damns  to  compel  the  auditor  of  state  to  issue  to  him  a  warra 
on  the  state  treasury  for  $100,  under  section  1  of  the  act 
April  16,  1867,  entitled  "  An  act  to  authorize  and  require  t 
payment  of  bounties  to  veteran  volunteers,"  as  amended  Ap 
16,  1880.     77  Ohio  L.  294. 

To  entitle  the  relator  to  the  relief  sought,  it  must  appear  tl 
he  was  a  "re-enlisted  veteran  volunteer,"  as  the  statute  dc 
not  confer  the  right  to  bounty  upon  any  other.  There  is 
doubt  that  the  title  of  the  act  refers  to  troops  in  the  Unit 
States  service,  during  the  late  war  of  the  Rebellion,  known  ai 
designated  in  such  service  as  "  veteran  volunteers,"  and  the  ai 
in  express  terms,  confers  the  right  to  bounty  upon  "  re-enlist< 
veteran  volunteers,"  thereby  excluding  such  "  veteran  voln 
teers  "  as  do  not  come  within  the  description  of  "  re-enlisted 
veteran  volunteers. 

The  "  veteran  volunteer"  force  was  organized  under  genei 
order  No.  191,  of  the  War  Department,  issued  on  June  2 
1863.  That  order  provides  for  the  enlistment  and  re-enlij 
ment  of  troops  for  three  years  or  during  the  war,  from  thr 
classes  of  pei-sons :  1.  Able-bodied  men,  between  the  ages 
eighteen  and  forty-live  years,  who  had  theretofoi^e  been  enli?te 
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and  had  served  for  not  less  than  nine  montliB.  2.  Volunteere 
or  militia,  then  in  the  service,  whose  term  of  service  would 
expire  within  ninety  days,  and  who  would,  at  the  expiration  of 
such  term,  have  been  in  the  service  at  least  nine  months,  pro- 
vided their  re-enlistment  should  take  place  before  the  expiration 
of  their  then  term  of  service.  3.  Volunteers  serving  in  three 
years'  organizations  who  might  re-enlist,  after  the  expiration  of 
ninety  days ;  provided,  under  amendatory  General  Order  305, 
of  September  11, 1863,  that  at  the  date  of  their  re-enlistment 
they  had  less  than  one  year  to  serve. 

That  "  veteran  volunteers "  were  confined  to  these  classes 
does  not  admit  of  a  doubt ;  but  whether  all  who  went  into  the 
service,  under  this  order,  for  three  years  or  during  the  war^ 
from  each  of  these  classes,  became  "  veteran  volunteers,"  is  not 
so  clear. 

Order  191  defines  veteran  volunteers,  as  follows :  "  In  order 
to  increase  the  armies  now  in  the  field,  volunteer  infantry,  cav- 
alry and  artillery  may  be  eiiUstedy  at  any.  time  vnthm  ninety 
days  from  this  date,  m  the  respective  states^  under  the  regula- 
tions hereinafter  mentioned.  The  volunteers  ^o  enliatedy  and 
such  of  the  tiiree  years  troops  now  in  the  field  as  may  re-enlist 
in  accordance  with  the  provisions  of  this  order,  will  constitute 
a  force  to  be  designated  "  Veteran  Volunteers."  From  this 
definition  or  description,  it  is  quite  clear  that  the  veteran  force 
was  composed  of  volunteers  who  "enlisted  "  under  the  order, 
and  of  volunteers  who  "  re-enlisted  "  under  the  order ;  and  it  is 
equally  clear  that  the  "re-enlisted  veterans"  wei'e  confined  to 
such  of  the  three  years  troops  then  in  the  field  as  might  re-en- 
list under  the  order.  Whether  "  enlisted  "  veterans  were  con- 
fined to  such  able-bodied  men  who  had  been  discharged  after 
nine  months'  service,  and  who  "  enlisted  "  in  the  respective 
states,  or  embraced  also  volunteers  or  militia  then  in  the  ser- 
vice, whose  term  of  service  expired  within  ninety  days,  and 
who  again  enlisted  while  in  the  service  for  three  years,  or 
during  the  war,  is  not  so  clear.  But,  however  that  may  be,  we 
are  satisfied  that  "  re-enlisted  veteran  volunteera,"  under  tliis 
order,  embrace  only  those  of  the  three  years'  troops  then  in  the 
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:field,  wlio  re-enlisted  after  two  years'  service,  as  provided 
General  Order  No.  305. 

This  view  of  the  legislative  intent  is  the  more  satisfactoi 
because  of  the  fact  that  the  phrase  "re-eii  listed  veteran  volu 
teers,"  has  been  so  construed  ever  since  the  passage  of  the  a 
of  April  16,  1867,  by  the  executive  department  of  the  sta 
government,  and  nevertheless,  the  legislature,  in  the  amen 
ment  of  April  16,  1880,  retained  the  identical  phrase  witho 
Any  expression  of  dissatisfaction  with  its  uniform  constructio 

Writ  refused. 


June  v,  Pubcell. 

1.  The  principle  decided  in  Qatii  v.  CluimbersiS  Ohio,  496),  that  the  owm 
of  lands  situate  on  the  banks  of  navigable  streams  running  through  t 
state  are  also  owners  of  the  beds  of  the  rivers  to  the  middle  of  t 
stream,  as  at  common  law,  has  become  a  rule  of  property,  and,  in 
spective  of  the  question  of  its  original  correctness,  ought  not  to  be  d 
turbed. 

3.  The  same  rule  applies  to  lands  bordering  on  the  Sandusky  river,  in  t 
tract  of  two  miles  square  surveyed  and  sold  under  the  act  of  congrc 
of  April  26,  1816.     8  Statutes  at  Large,  808. 

•8.  Hence,  the  riparian  owner  can  recover  for  sand  tortiously  taken  fro 
the  bed  of  the  river. 

E&BOB  to  the  District  Court  of  Sandusky  County. 

The  oiiginal  action  came  into  the  court  of  common  pleas  I 
appeal. 

April  8,  1873,  John  Purcell  filed  his  petition  in  said  cor 
mon  pleas  court  against  Daniel  L.  and  Daniel  S.  June,  settir 
forth  that  he  is  the  owner,  in  fee  simple  and  in  actual  posse 
fiion,  of  out-lots  number  61  and  62,  in  said  city  of  Fremon 
Sandusky  county,  Ohio,  which  said  lots  were  designated  in  tl 
original  survey  thereof  as  tracts  number  23  and  24  in  tl 
United  States  Keservation  of  two  milas  square  at  the  foot  < 
the  lower  rapids  of  the  Sandusky  river.     That  said  lots  < 
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tracts  comprise  all  of  the  large  island  in  the  Sandusky  river, 
which  is  a  navigable  stream. 

Tliat  said  Purcell  owns  to  the  center  of  the  river,  subject, 
however,  to  the  right  in  the  public  to  navigate  the  same. 

That  a  portion  of  the  bed  of  the  river  immediately  adjacent 
toHhe  westerly  side  of  said  island  had,  at  the  time  of  commit- 
ting the  wrongs  complained  of,  risen  so  high  as  to  form  a  dis- 
tinct ridge  or  bar,  which  at  ordinary  stage  of  water  was  left  dry. 
That  said  bar  lies  wholly  between  the  center  of  said  river  and 
said  island,  and  connects  with  said  island  by  a  narrow  neck,  bar 
or  ridge. 

That  about  December  1,  1870,  and  at  other  times  between 
that  day  and  the  commencement  of  this  action,  the  said  Daniel 
L.  and  Daniel  S.  June,  wrongfully  and  unlawfully  entered 
upon  said  premises,  dug  up,  took  and  carried  away  from  said 
bar  or  ridge,  and  converted  to  their  use,  one  hundred  and 
twenty  wagon  loads  of  said  Piu-cell's  sand,  earth  and  soil,  being 
the  alluvium  and  accretions  so  as  aforesaid  deposited  upon  the 
bed  and  shore  of  said  river  adjacent  to  and  on  the  westerly  side 
of  said  island,  to  said  PuroelPs  damage,  Ac. 

Daniel  L.  and  Daniel  S.  June,  answering,  admit : 

That  the  lots  described  in  Purcell's  petition  comprise  the 
large  island  in  the  Sandusky  river,  which  is  a  navigable  stream; 
That  said  island  is  situate  in  the  city  of  Fremont,  Sandusky 
county,  Ohio,  and  within  the  United  States  Reservation  of  two 
miles  square  at  the  foot  of  the  lower  rapids  of  the  Sandusky 
river. 

They  also  admit  that  during  the  month  of  December,  1870, 
they  caused  to  be  taken  and  removed  from  the  bed  of  tlie 
river,  below  the  low-water  mark  thereof,  opposite  said  island 
and  between  it  and  the  center  of  the  river,  about  sixty  wagon 
loads  of  sand.  They  deny  all  statements  of  facts  contained  in 
said  Purcell's  petition  not  in  this  their  answer  specifically  ad- 
mitted. 

At  the  April  term,  1873,  the  court  found  the  issues  in  favor 
of  the  plaintifE  and  assessed  his  damages  at  $10  for  which 
judgment  was  rendered. 

The  motion  of  the  defendants  for  a  new  trial  having  been 
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overruled,  a  bill  of  exceptions  was  taken,  embodying  all 
evidence. 

The  following  are  the  material  parts  of  the  bill  of  exception 
"  Be  it  remembered,  that  on  the  trial  of  said  action  to  maint 
the  issues  on  the  part  of  tlie  plaintiff,  the  following  facts  ^k 
agreed  to  by  the  defendants,  and  with  the  consent  of  both 
plaintiff  and  defendants,  received  and  considered  by  the  co 
as  evidence  in  said  action  on  belialf  of  the  plaintiff,  that  ii 
«ay,  that  at  the  date  of  the  alleged  trespass  herein,  the  plain 
was  the  owner  in  fee,  and  was  in  the  actual  possession  to 
ordinary  or  low- water  mark,  of  out-lots  sixty-one  (61)  and  sb 
two  (62),  the  same  being  out-lots  twenty-three  (23)  and  twer 
four  (24),  according  to  the  original  survey  thereof,  in  the  c 
of  Fremont,  Sandusky  county,  and  state  of  Ohio.  That  e 
out-lots  comprise  all  of  the  large  island  in  the  Sandusky  ri\ 
which  is  a  navigable  stream,  and  within  the  Reservation  of  t 
miles  square  at  the  foot  of  the  lower  rapids  of  said  river.  T 
witliin  the  bed  of  said  river,  on  the  north-west  side  of  s 
island,  opposite  the  willow  tree  designated  in  the  sixth  cou 
in  the  record  of  the  survey  and  field  notes  hereto  attached,  a 
marked  exhibit '  A,'  as  being  *  10  inches  in  diameter,  beari 
very  much  down  stream,  marked  with  six  notches,'  and  betw< 
«aid  island  and  the  center  or  thread  of  the  stream  there  h 
sand-bar,  lying  parallel  with  said  island,  tlie  result  of  grad 
and  imperceptible  accretions  to  the  bed  of  said  river,  wh 
sand-bar  at  ordinary  or  low-water,  is  surrounded  by  wat 
That  during  the  month  of  December,  a.  d.  1870,  the  defei 
ants  dug  up,  took,  and  carried  away  from  the  north-west  s 
of  said  sand-bar,  and  between  said  island  and  the  center 
thread  of  said  stream,  about  60  wagon  loads  of  sand,  of  t 
value  of  ten  dollars.  Wliereupon  the  plaintiff  rested.  The 
upon,  the  defendants,  to  maintain  the  issues  on  their  pai-t,  ga 
in  evidence  on  the  trial  of  stiid  action,  the  record  of  the  p 
and  field  notes  of  a  survey  of  said  out-lots,  made  by  the  Unil 
States  in  the  month  of  July,  a.  d.  1816,  under  and  ;n  acco 
ance  with  an  act  of  Congress  approved  April  26th,  1816,  ai 
'  entitled  an  act  providing  for  the  sale  of  the  tract  of  land 
the  lower  rapids  of  the  Sandusky  river,'  of  which  record  a  co 
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Illy  certified  is  hereto  attached,  marked  exhibit  'A'   and 

[ladc  part  hereof.     Also,  the  following  facts  were  agreed  to 

y  the  plaintiff,  and,  with  the  consent  of  both  parties,  admitted 

nd  considered  by  the  court  as  evidence  on  the  trial  of  said  ac- 

ioii  on  behalf  of  the  defendants,  that  is  to  say,  that  by  the 

iirv'ey  of  the  Keservation  of  two  miles  square  at  the  foot  of 

be  lower  rapids  of  the  Sandusky  river,  made  by  the  United 

itates,  in  the  month  of  July,  1816,  under  and  in  accordance  ^^ 

rith  tlie  act  of  congress  aforesaid,  none  of  the  subdivisional  ^^ 

nes  of  said  survey  extended  to  or  embraced  the  bed  of  the  "3 

iver,  but  that,  on  the  contrary,  all  of  the  subdivisional  lines  of  ^ 

lid  sm-vey,  approaching  the  river,  were  so  run  as  to  extend 

nly  to  ceilain  points  on  the  bank  of  the  river  at  greater  or  ^^ 

JS8  distances  from  the  margin  of  the  water,  which  points  are  *^ 

esignated  by  said  survey  as  corners  to  the  respective  subdi- 

isions  of  said  Reservation.     And  also  that  the  river  was  mean-  *Z^ 

ered  on  the  bank  thereof,  to  and  from  said  respective  corners.  ~^ 

Liid  thereupon  defendants  rested.    Whereupon  the  court  found  dZ 

Dd  ruled  that  the  aforesaid  act  of  congress  under  which  said  _  - 

arveys  were  made,  reserved  only  an  easement  to  the  public  ^ys 

f  the  right  to  navigate  the  waters  of  said  river,  and  that  by  j^   ■* 

lid  act  and  the  said  surveys  of  the  United  States,  made  under 

dd  act  as  aforesaid,  the  boundary  line  of  plaintiff 's  said  land 

as  not  restricted  to  the  margin  of  the  water  at  ordinary  or  low- 

ater  mark,  but  that  the  same  extended  to  the^nter  or  thread 

f  the  stream,  and  that  the  plaintiff,  being  the  owner  of  the 

land  aforesaid,  was  by  virtue  thereof  the  owner  of  the  bed  of 

le  river  opposite  to  said  island  to  the  center  or  thi*ead  of  the 

;ream,  subject  only  to  the  right  of  the  public  to  navigate  the 

raters  thereof,  and  thereupon  rcndered  a  judgment  in  favor  of 

be  plaintiff  against  the  defendants." 

The  following  is  exhibit  "  A,"  attached  and  referred  to  in 
ill  of  excoj)tions. 

"  Meandere  of  the  big  island  below  the  lower  rapids  in  the 
Sandusky  river,  opposite  the  town  of  Croghansville. 

"Beginning  at  a  sycamore  12  inches  in  diameter,  marked 
eith  3  notches  on  the  north  side,  thence : 
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Ho. 

Coonea. 

Ob's. 

U'ka. 

Bemarka. 

1 

N  12Ji°  W 

95 

2 

N  15H°  E 

1 

74 

3 

N  31°  E 

5 

50 

4 

N4rE 

3 

57 

1  Blver  SO  Unka  on  the  lef t,  and  M.  E.  If  the  lomr 
)    end  ot  a  amall  ialand. 

6 

N  SSJi"  E 

6 

83 

6 

N  51Ji°  E 

21 

94 

rAt6ehaiiia,8Dllnka,iaawllknrtreel0ineheal]i 
diameter,  bearing  very  moeh  down  atream, 
marked  with  S  notches,  at  U  ehainei  th» 

[    river  la  100  linka  to  the  left. 

7 

S  15M°  E 

2 

80 

At  middle  of  the  river  SEO  linka  to  the  left. 

8 

S  29H°  W 

11 

38 

Lower  end  of  laleNaO'K 

9 

S54=W 

« 

2 

15 

Same  Me  8  (M*  X. 

10 

S68°"W 

80 

11 

S72JiW 

2 

32 

12 

S71HW 

4 

48 

13 

S  55H°  "W 

14 

8 

( At  7.70  upper  end  of  ialand  8  S7*  S. 
{    LowerendSa«i''K. 

14 

S  5Ji»  W  # 

2 

52 

Upper  and  of  aame  Me  se*  X. 

"  Found  this  island  to  contain  15H  acres ;  then  divided  the 
island  into  two  equal  parts,  setting  the  post  at  the  N.  W.  side 
of  it  at  the  willow  tree,  notched  on  the  sixth  course,  and  run  a 
division  line  thence  across  the  island  S.  46  deg.  £.  and  set  a 
post  on  the  river  bank  comers,  to  lots  23  and  24. 

"July  11,  1816." 

The  judgment  having  been  affirmed  by  the  district  court,  the 
present  proceeding  in  error  is  prosecuted  by  the  plaintiflBs  in 
en-or,  in  tliis  court,  to  obtain  the  reversal  of  the  judgments  of 
both  coui'ts. 
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/.  R.  Bartlett^  for  plaintiflE  in  error : 

I.  The  Sandusky  river  is  a  public  navigable  stream,  and  as  ft 
iorollary  from  tliis,  the  riparian  proprietors  own  the  fee  ol  tlie 
oil  only  to  high-water  mark,  and  the  proprietorsliip  of  the 
)ed  of  the  stream  below  ordinary  high  water  is  in  the  state  for 
he  use  of  the  public. 

II.  If  the  Sandusky  river  is  not  navigable  in  the  supposed 
oimnon  law  sense  of  that  term,  then  the  common  law  doctrine 
hat  the  riparian  owner  of  the  bank  owns  to  the  center  of  the 
tream  has  no  application  to  this  case,  because  the  premises 
[ranted  are  clearly  and  explicitly  limited  to  the  l)anks,  and  the 
[rantor  had  no  power  to  go  beyond.  The  English  rule  of  de- 
ermining  the  character  of  a  public  navigable  river  by  the  ebb 
md  flow  of  the  tide  is  inapplicable  to  this  country.  If  the 
irater  is  navigable  in  fact,  it  is  to  be  deemed  public  The 
)andu8ky  river  is  navigable  in  fact,  above  this  island,  and  by 
he  acts  of  congress  of  May  18,  1796  (1  U.  S.  Laws,  468,  §  9), 
Jid  April  26,  1816  (3  U.  S.  Laws,  308,  309),  it  is  declared  to 
>e  2k public  hiyhtoay  ;  consequently,  in  law  it  must  be  regarded 
\  public  navigable  river.  Bttel  v.  Long^  18  Ohio  St.  629, 531 ; 
Uickok  V.  Iline^  23  Ohio  St.  623 ;  People  v.  Ca/nal  Apprain- 
rsj  33  N.  Y.  461,  490 ;  McManus  v.  Carmichcid,  3  Iowa,  1, 
J7;  Ti/ffnlvn  v.  D.  B.  <&  M.  R,  R.  Co.,  32  Iowa,  106,  cited  7 
im.  Eep.  176 ;  Hine  v.  T^ar,  4  Wall.  555-565 ;  The  Gen^- 
'see  Chief y  12  How.  U.  S.  445-454 ;  ^¥00117011  on  the  Law  of 
(latere,  40 ;  The  Daniel  WaUy  10  Wall.  557.  The  Sun- 
lusky  being  a  le^al  public  namgable  streorni,  the  common  law 
roDseqnences  of  navigability  attach  to  8uch  legal  navigability^ 
md  one  of  the  common  law  consequences  of  navigability  is^ 
that  the  riparian  proprietor  owns  the  fee  of  the  soil,  only  ti> 
w-dinary  high-water  mark,  and  the  proprietorship  of  the  bed 
of  the  stream,  below  oi'dinary  high-w^ater,  is  in  the  State,  for 
the  use  of  the  public.  3  Kent  Comm.  "Riparian  Rights,*' 
§427 ;  1  Bouv.  Inst.  No.  428,  p.  171 ;  Woolrych  on  the  Law  of 
Watere,  ch.  1,  2 ;  Angell  on  Tide  Wutei-s,  10,  G7 ;  Hale  Do 
Jure  Maris,  in  6  Cow.  539  ;  Cliapman  v.  Kimhcdl^  9  Con.  38^ 
40,  citing  Harg.  Law  Tracts,  12,  13,  17,  32;  McManvs  v, 
Camichael,  3  Iowa,  1,  29,  48 ;  Ilaight  v.  Keokuk^  4  Iowa, 
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199 ;  TamZin  v.  D,  B,  <&  M.  R.  R,  Co,,  32  Iowa,  106,  cite 
in  7  Am.  Bep.  176 ;  People  v.  Canal  Appraisers,  33  N.  ^ 
487 ;  La  Plauam<ie  Bay  Harbor  Co,  v.  Monroe,  Walker  CI 
(Mich.)  166,  168 ;  PoUa/riTs  Lessee  v.  Haga/n,  3  How.  U.  i 
213,  229,  230 ;  GoodtMe  v.  Kibbe,  9  How.  U.  S.  471 ;  Stever^ 
V.  Paterson,  Ac.  R,  R,  Co.,  34  N.  J.  Law,  632 ;  Smith  ^ 
Leonnis,  8  N.  Y.  472 ;  Monongahela  Bridge  Co.  v.  Kirk,  4 
Penn.  112;  BuOock  v.  Wilson,  2  Port.  436;  Elder  ^ 
Bums,  6  Humph.  368,  336 ;  Stewart  v.  Clark,  2  Swan,  9 
People  V.  Outches,  38  Barb.  666,  666,  668  ;  Wisconsin  Rvoe 
Imp.  Co.  V.  Lyons,  30  Wis.  61 ;  Railroad  Co.  v.  Schv/r^neii 
7  Wall.  272,  287-289. 

If  the  Sandusky  is  not  a  public  navigable  stream  in  tb 
supposed  common  law  sense  of  that  term,  then  we  say  the  con 
mon  law  doctrine  that  the  proprietor  of  either  bank  of  an  ui 
navigable  stream  owns  to  the  middle  or  thread  of  the  streau 
or,  aa  usually  expressed,  ad  medium  jiLwm  aqum,  never  was  c 
universal  application,  and,  as  understood  at  the  present  da^ 
operates  only  in  giving  construction  to  calls  in  a  grant,  or  coi 
veyance,  referring  in  general  terms  to  a  river  or  stream  as 
boundary,  and  when  the  intention  is  not  clearly  apparent  1 
stop  short  of  the  middle  of  the  stream.  3  Kent  Comm.  §  42^2 
Angell  on  Water-courses  §  9,  23 ;  5  Wend.  423 ;  17  Wend.  57C 
26  Wend.  403.  It  could  never  be  applied  where  the  terms  c 
the  grant  clearly  denote  the  intention  to  stop  at  the  edge  c 
margin  of  the  river,  or  where  the  grantor  had  no  power  to  g 
beyond.  The  right  of  a  riparian  owner  to  claim  to  the  middl 
of  the  stream  is  therefore  merely  prim^a  fa^e,  and  may  be  n 
butted  by  showing  that  the  calls  in  his  conveyance  limit  him  t 
the  bank  or  shore,  or  that  his  grantor  had  no  power  to  carry  hii 
f  urtlier.  The  United  States  being  the  exclusive  proprietor  an 
exercising  the  right  of  eminent  domain,  has  the  undoubte 
right  to  deal  with  its  property  in  such  manner  as  it  deem 
best,  and  if  the  precaution  is  taken  to  express  its  intention  i: 
clear  and  explicit  language,  there  is  nothing  left  for  a  court  o 
justice  to  do  but  to  enforce  its  grants,  according  to  such  inter 
tion. 

In  giving  construction  to  government  grants,  the  rule  of 
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grant  being  construed  most  strongly  against  the  grantor,  does 
not  apply.  The  government  being  but  a  trustee  for  the  pub- 
lic, its  grants  are  to  be  constnied  strictly  against  the  grantee  in 
favor  of  the  government.  McMamis  v.  Carmichael^  3  Iowa, 
^8 ;  Varrick  v.  Smithy  9  Paige,  547 ;  Wettnon  v.  Story ^  22 
Barb.  414;  Canal  Company  v.  People^  5  Wend.  444,  4G0, 
464 ;  Canal  Company  v.  People^  17  Wend.  574,  note  612 ;  La 
Plaisance  Bay  v.  Monroe^  Walker  Ch.  (Mich.)  155 ;  Clmrle9 
River  Brid/fe  v.    Warren  Bridge^  11  Pet.  544 ;  Stombridga  -^_ 

Canal  v.  WJieeley,  2  Bam.  Add.  792.  ^ 

In  the  case  of  United  States  grants  by  patent  for  lands  bor-  .p^ 

Bering  on  meandered   and  unsurveyed  streams,  it  cannot  be  ;^ 

presumed  that  it  was  the  intention  to  convey  to  the  middle  of  ***^ 

the  river,  for  the  sale  being  regulated  by  law,  which  pmvides 
only  for  disposal  of  lands  previously  surveyed  and  platted,  and  ^^ 

the  grants  by  the  United  States  in  their  patents  therefore  have  r— 

only  relation  to  the  surveys,  plats,  and  field  notes.     Railroad  "^ 

Co.  V.  Sehurm^r,  7  Wall.  272,  287-289 ;  Jackson  v.  Freer,  17  ^^ 

Johns.  28 ;  La  Plaisance  Bay  v.  Monroe^  Walker  Ch.  155, 
IGS ;  Chenneworth  v.  HaskeU^  3  Pet.  96 ;  Mclver  v.  Walker^ 
4  Wheat.  447 ;  Pea/rsaU  v.  Post,  20  Wend.  116 ;  W.  Riv. 
Imp,  Co.  V.  Lyons,  30  Wis.  61-64. 

These  surveys  and  plats  are  the  guides  of  the  land  officers 
in  making  their  sales,  and  they  have  no  authority  to  embmce 
unsurveyed  land  in  the  patent. 

Such  a  sale  is  therefore  wanting  in  all  the  characteristics 
which  at  common  law  are  necessary  to  call  into  force  the  maxim 
<id  medium,  filum  aqu(B. 

No  language  could  more  emphatically  denote  the  intention 
to  stop  at  tlie  margin  of  the  water,  than  that  used  in  the  act 
referred  to  for  the  sale  of  the  reservation  at  the  foot  of  the  lower 
rapids  of  the  Sandusky  river,  viz. :  "  Provided,  thai  in  no  case 
^haU  the  svhdivisional  lines  he  so  run  as  to  extend  to,  or  emr 
irace  tJie  hed  of  tlie  river P  The  surveys,  field  notes,  plats,  and 
patents,  and  all  the  terms  employed  in  the  description,  have 
reference  only  to  the  premises  actually  surveyed,  platted,  and 
<ireafi  computed,  and  they  could  not,  by  any  rational  construc- 
tion be  applied  to  the  unsurveyed  bed  of  the  river,  iK^ither 

Digitized  by  VjOOQ IC 


404 


SUPREME  COURT  OP  OHIO. 


June  V,  Purcell. 


could  there  well  be  a  clearer  case  of  want  of  power  to  car 
the  grantee  beyond  the  margin  of  the  river.  So  well  establish 
is  the  rule,  that  the  United  States  officera  can  make  no  sale 
conveyance  of  land,  except  in  pursuance  of  statutory  provisioi 
that  the  supreme  cx)urt  of  the  United  States,  has  repeated 
decided  that  patents  issued  without  such  prerequisite  anthori 
are  entirely  void,  PoWs  Leasee  v.  WendaU^  9  Cranch,  9 
Stodd^d  V.  Cha7nbers,  2  How.  U.  S.  289 ;  Wills  v.  S^odda7 
8.  How.  U.  S.  345 ;  United  States  v.  Stone,  2  Wall.  52 
McManus  v.  Carmichaelj  3  Iowa,  38,  39. 

The  bed  of  a  river  is  a  substantive  matter  of  grant,  and  c 
only  pass  as  such.  It  can  never  pass  as  incident  or  appurtc 
ant  to  a  grant  Child  v.  St<irr,  4  Hill  (N.  Y.)  382 ;  17  Ma 
289 ;  4  Hill  (N.  Y.)  369 ;  2  Oliio,  308 ;  11  Ohio,  311 ;  32  Ho 
Pr.  439;  13  N.  Y.  296;  53  III  19;  45  Me.  9;  4  Rob.  35; 
Rob.  192;  42  Bai-b.  60;  5  Wheat.  374. 


Everett  dk  Fowler,  for  defendant  in  error : 
The  question  as  to  who  owns  the  beds  of  navigable  rivers 
Ohio,  or,  in  other  words,  what  are  the  rights  of  riparian  owim 
in  such  streams,  was  clearly  settled  in  Gavit  v.  Chambers^ 
Ohio,  496,  cited  and  approved  in  Lamb  v.  Rickets,  11  Ohio,  31 
Walker  v.  Board  of  Public  Works,  16  Ohio,  544 ;  and  abc 
dantly  supported  by  the  text-books  and  numerous  authorities 
other  state«.  Some  of  these  authorities  arc :  Angell  on  Wat< 
courses,  6  ed.,  edited  by  J.  C.  Perkins,  p.  16,  §§  10,  11,  12,  1 
14,  15,  16;  3  Kent  Comm.  11  ed.,  p.  427;  2  Wash.  Re 
Estate,  451,  452,  and  §  46  on  p.  632;  Brown  v.  Chadbourr 
31  Maine,*  9;  Storer  v.  Freeman,  6  Mass.  439;  Haich 
DwigJU,  17  Mass.  289 ;  Clermont  v.  Carlton,  2  N.  H.  36: 
Adams  v.  Pease,  2  Conn.  438;  Warner  v.  Souihworth, 
•Conn.  471 ;  People  v.  Plati,  17  Johns.  195 ;  Hooker  v.  Cm 
inings,  20  Johns.  90 ;  Exp.  Jennings,  6  Cow.  518 ;  5  Paig 
137 ;  5  Wend.  447 ;  14  Wend.  358 ;  17  Wend.  571 ;  20  Wen 
111;  22  Wend.  425;  26  Wend.  404;  Arnold  v.  Mundy, 
llalst.  1 ;  Brown  v.  Kennedy,  5  Har.  &  J.  195  ;  Hays  v.  Ba 
man,  1  Rand.  417 ;  Hammon  v.  McLaughlin,  Taylor,  84;  Ha 
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^en  V.  Camj}beU,  8  Ala.  9 ;  Young  v.  Harrison,  6  Geo.  141 ;  Jones 
V.  Water  Lot  Co.^  18  Geo.  539 ;  Morgan  v.  Reading,  3  Sniedee 
<fe  M.  366 ;  Morgan  v.  Livingston^  6  Martin,  216 ;  Municipal- 
ity No.  2  V.  Cotton  Press  Co,^  18  La.  278;  Middleton  v. 
Pretcha/rd^  8  Scaram.  510. 

The  United  States  statutes  at  large  (vol.  3,  p.  309),  under 
which  the  survey  of  the  Reservation  was  made,  including  the 
island  in  question,  contains  this  provision :  "  That  in  no  case  shall 
the  suhdi  visional  lines  be  so  run  as  to  extend  to  or  embrace  tho 
bed  of  the  river,  which  is  hereby  declared  a  public  high- 
way." 

The  ordinance  of  1787  provides  that  the  navigable  waters 
leading  into  the  Mississippi  and  St.  Lawrence  shall  be  common 
highways  and  forever  free,  &c. 

Considered  in  connection  with  this  proviso  in  the  ordinance, 
and  in  connection  with  section  3  of  the  act  under  which  this 
survey  was  made,  the  reason  for  the  proviso  in  the  act,  and  its 
efEect,  become  clear. 

The  proviso  in  the  act  of  congress  referred  to  was  simply  a 
<;ompliance  with  the  terms  of  the  ordinance.  The  Sandusky 
river  is  a  navigable  river ;  it  leads  to  the  St.  Lawrence.  Con- 
gress was  bound  to  preserve  it  a  highway. 

Section  3  of  the  act  directs  the  sale  of  "  all  the  land  contained 
in  the  cession  of  two  miles  square,  excepting  salt  springs  and 
lots  set  apart  for  the  support  of  schools. 

Is  not  the  bed  of  the  river,  where  sand  can  be  taken  above 
the  water,  land  ?  Was  it  not  ordered  to  be  sold  ?  The  whole 
bed  of  the  river  under  water  is  land,  and  we  claim  it  was  sold 
under  the  provision  of  the  act. 

White,  J.  The  ruling  of  the  courts  below  is  in  accordance 
with  the  decision  of  this  court  in  Gamt  v.  Chambers  decided 
in  1828.  3  Ohio,  496.  In  that  case  it  was  held,  that  in  this 
state  the  owners  of  land  situate  on  the  banks  of  navigable 
streams  running  through  the  state,  are  also  owners  of  the  bo<l8 
of  the  rivers  to  the  middle  of  the  stream,  as  at  common  law. 
The  same  doctrine  has  been  recognized  in  subsequent  ca8<»y 
and  has  become  a  rule  of  property  in  this  state.     Larnh  v.  RidJcr 
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ets,  11  Ohio,  311 ;  Walker  v.  Board  of  Puhlio  Works,  16- 
Ohio,  544.  The  rule  is  in  accordance  with  the  doctrine  of  the* 
common  law,  which  regards  all  non-tidal  streams,  that  are  nav> 
igftble  in  fact,  as  mere  highways  ;  and  the  same  rule  prevails  ia 
most  of  ti)e  states. 

In  Jones  v.  SouLard,  decided  in  1860,  the  rule  was  applied 
by  the  supreme  court  of  the  United  States,  to  the  Mississippi 
river.  In  speaking  of  the  rule,  it  is  said  in  the  opinion  :  "  We 
think  this  as  a  general  rule  too  well  settled,  as  part  of  the  Amer- 
ican and  Englisli  law  of  real  property,  to  be  open  to  discussion  ; 
.  .  .  The  doctrine,  that  on  rivers  wliere  the  tide  ebbs  and 
.flows,  grants  of  land  ai-e  bounded  by  ordinary  high-water  mark, 
has  no  application  in  this  case ;  nor  does  the  size  of  the  river 
alter  the  rule.  To  hold  that  it  did,  would  be  a  dangerous  tam- 
pering with  ripaidan  rights,  involving  litigation  concerning  the- 
size  of  rivers  as  matter  of  fact,  rather  than  proceeding  on  estab- 
.  lished  principles  of  law."  24  How.  U.  S.  65.  See  also,  Delor- 
plaine  v.  C,  cfe  J^,  W.  E^y  Co.,  decided  in  1877,  by  the  supreme- 
court  of  Wisconsin,  42  Wis.  214 ;  and  Braxton  v.  Bresslevy. 
decided  by  the  supreme  court  of  Illinois  in  1872,  64  111.  488^ 

In  Sloan  v.  Bi^emiZler,  35  Ohio  St.  492,  it  was  held  that  the 
rule  did  not  apply  to  Lake  Erie  and  its  bays ;  and  a  similar 
ruling  was  made  in  Wisconsin,  in  Delaplane  v.  C.  <&  N.  W. 
jy.  W.  R'y  Co.,  supra. 

The  plaintiffs  in  error  rely  on  the  case  of  Railroad  Company 
V.  Schvrmier,  decided  by  the  supreme  court  of  the  United 
States  in  1868.     7  Wall.  272. 

In  that  case  it  was  declaimed  that  the  common  law  rules  of 
riparian  ownership  did  not  apply,  under  the  acts  of  congress,, 
to  lands  bordering  on  navigable  non-tidal  streams,  where  the 
title  to  such  lands  is  derived  from  the  United  States. 

But  in  the  subsequent  case  of  Barney  v.  Keokuk  (94  U.  S. 
838),  it  is  said,  whether,  as  rules  of  property,  it  would  now  be 
safe  to  change  tlie  doctrines  of  the  common  law  where  they 
have  been  applied,  is  for  the  several  states  themselves  to  deter- 
mine. "  If  they  choose  to  resign  to  the  riparian  proprietor^ 
rights,  which  properly  belong  to  them  in  their  sovereign  capac- 
ity, it  is  not  for  othei-s  to  raise  objections." 
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The  common  law  doctriac,  liaving  been  incorporated  into  the 
jurisprudence  of  this  state  at  bo  early  a  day,  and  having  been 
regarded  as  a  rule  of  property  for  more  than  half  a  century,  it 
ought  not  now,  irrespective  of  the  question  of  its  original  cor- 
i-ectness,  to  be  disturbed..  To  disturb  the  rule  now,  "would be 
a  dangerous  tampering  with  riparian  rights." 

The  decision  in  Oavit  v.  Chamiers  related  to  the  Sandusky 
river,  the  same  river  that  is  involved  in  the  present  case ;  but 
the  Innd  In  question  in  that  case  was  surveyed  and  sold  under  (he 
act  c*  ilay  18,  1796.  Ohio  Land  Laws,  35.  In  the  present 
case  the  hind  was  surveyed  and  sold  under  the  act  of  April  26,  -J 

1810.     3  U.  S.  Statutes  at  Large,  308.  ^^^ 

It  is  contended  on  behalf  of  the  plaintiffs  in  error,  that  the  *^ 

decision  in   Gavit  v.   Chambers  does  not  apply  to  the  act  last  ^^ 

named.  It  is  true  the  case  arose  under  the  former  act,  but  the 
doctrine  of  the  common  law  which  it  lays  down  in  regaixl  to  Z^ 

tlie  rights  of  riparian  owners  must  be  kept  in  view  in  giving  j» 

construction  and  application  to  the  act  now  in  question.  ^■*— 

It  is  admitted  in  the  agreed  statement  that  "  none  of  the  .^.— 

Bubdivisional  lines  of    the  survey  extended  to,  or  embraced  ^^ 

the  bed  of  the  river,  but  that,  on  the  contrary,  all  of  the  sub-  ^"^ 

divisional  lines  approaching  the  river  were  so  run  as  to  extend 
only  to  certain  points  on  the  bank  of  the  river,  at  greater  or 
less  distances  from  the  margin  of  the  water,  which  points  are 
designated  by  the  survey  as  corners  to  the  respective  subdivi- 
MORs  of  the  i*eservation.  And  also  that  the  river  was  mean- 
dered on  the  bank  thereof,  to  and  from  said  respective  cornens."^ 

That  the  meander-lines  run  in  surveying  portions  of  the  pub- 
lic lands  bordering  upon  navigable  rivers,  ai*erun,  not  as  bound- 
aries of  the  tract,  but  as  a  means  of  asceiiaining  the  quantity 
of  land  to  be  paid  for  by  the  purchaser,  was  decided  in  Hailr' 
road  Company  v.  Schvnrmeir^  mipra.  The  meander-line,  there- 
foit),  in  the  present  instance,  not  being  a  boundary  line,  the  only 
boundary'  was  the  river ;  and  the  question  is,  when  the  boundary 
line  of  a  riparian  owner  is  thus  described,  where  is  it  to  be 
lociited  ?  Gavit  v.  Chamhers  answei's,  at  the  middle  of  the 
stream,  as  at  common  law. 

The  act  ^*n  question  provided  for  the  survey  and  sale  of  the 
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tract  of  two  miles  square,  at  the  lower  rapids  of  the  Sandnsk 
river,  ceded  by  the  Indians  to  the  United  States,  by  the  treat 
of  Greenville. 

The  second  section  provided  that,  previously  to  the  dispoa 
of  the  tract,  the  surveyor-general  should  i-e-survey  and  mai 
the  exterior  lines  of  the  tract,  conformably  to  a  survey  pr 
viously  made.  It  also  required  him  "to  cause  divisional  lin^ 
to  be  run  through  each  fractional  section,  and  that  of  the  a 
joining  quarter  section,  so  that  each  subdivision,  having  07 
front  on  the  rivevy  may  contain,  as  near  as  may  be,  eighty  acre 
And  in  like  manner  to  cause  the  large  island,  lying  i:i  the  we 
half  of  section  number  one,  to  be  surveyed,  and  the  same  to  1 
divided  into  two  equal  parts." 

One  of  the  provisos  in  the  section  is,  "  That  in  no  case  sha 
the  subdivisional  lines  be  so  run  as  to  extend  to,  or  embra< 
the  bed  of  the  river,  which  shall  be  deemed,  and  is  hereby  d 
1^-^  clared  to  be,  a  public  highway." 

The  third  section  provides, "  T/iat  aU  tJie  land  contained  wit 
in  the  aforesaid  cession^  of  Puoo  miles  sqtoare,  shall,  with  the  e 
ception  of  as  many  town  lots  and  out-lots  as  in  the  opinion  < 
the  secretary  of  the  treasury  may  be  necessary  to  reserve  for  d 
support  of  schools  within  the  same,  and  with  the  excepti( 
also  of  the  salt  springs,  and  the  land  reserved  for  the  use  of  tl 
same,  be  offered  for  sale  to  the  highest  bidder,"  &c.  It  is  al 
pi*ovided  that  "the  divided  quarter  sections  and  fraction 
sections  shall  not  be  sold  for  less  than  two  dollars  per  acre ;  tl 
in-lots  for  less  than  twenty  dollars  each,  nor  any  out-lot  for  le 
than  at  the  rate  of  five  dollars  per  acre." 

It  seems  to  us  that  the  only  exceptions  or  reservations  f  i-o: 
sale  intended  by  the  act,  were  the  lots  for  the  support  of  school 
the  salt  springs,  and  the  land  for  the  use  of  the  same,  and  tl 
use  of  the  river  for  the  purposes  of  a  highway. 

In  the  argument  for  the  plaintiffs  in  error,  stress  is  laid  c 
the  provision  requiring  the  subdivisional  lines  to  be  so  nin  j 
not  to  extend  to  or  embrace  the  bed  of  the  river.  But  if 
was  intended  not  to  embrace  the  bed  of  the  river  as  land  to  I 
paid  for,  which  was  in  accordance  with  the  policy  of  the  go' 
erriment,  it  was  necessary  for  the  lin^  to  be  thus  run,  in  oixl( 
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to  ascertain  the  quantity  of  land  in  each  subdivision  and  the 
Amou'it  to  be  paid  therefor  by  the  purchaser. 

Judgment  affirmed. 


TThe  State  of  Ohio  on  relation  of  Charles  Parrott  and  oth- 
ers V.  The  Board  of  Public  Works  of  the  State  of  Ohio. 

1.  The  special  appropriation  act  of  May  13, 1878  (75  Ohio  L.  589),  whereby 
the  board  of  public  works  was  limited  to  $20,000  of  the  appropriation 
from  the  general  revenue  in  the  purchase  of  dredges,  &c.,  required  to 
keep  the  public  works  in  repair,  was  not  intended  as  a  limitation  upon 
the  power  to  purchase  implements  necessary  to  keep  tlie  works  in  re- 
pair, as  conferred  upon  the  board  by  the  act  of  April  4,  1859  (Revised 
Statutes,  1901),  nor  upon  the  power  of  the  board  to  use  the  income  of 
the  public  works,  arising  from  tolls,  fines  and  water  rents,  for  the  pur- 
chase of  such  necessary  implements,  as  appropriated  by  such  special 
act.  And  although  the  appropriation  thus  made  expired,  by  constitu- 
tional limitation,  at  the  end  of  two  years,  a  like  appropriation  was  made 
in  the  general  appropriation  act  of  1880. 

•2.  The  board  of  public  works  having  purchased  of  the  lessees  of  the  public 
works  certain  dredges,  &c.,  for  $^8,820,  to  be  paid  as  follows  :  $20,- 
000  in  hand,  and  balance  in  equal  payments  at  three  and  six  months, 
and  being  afterwards  advised,  and  believing  that  the  promise  to  pay  in 
excess  of  $20,000  was  unauthorized  and  void  :  Besolved,  to  pay  on 
such  contract  the  said  sum  of  $20,000,  leaving  it  to  the  lessees  to  obtain 
a  ratification  of  tbe  contract  by  the  general  assembly,  and  an  appropri- 
ation to  pay  the  balance  ;  and,  thereupon  the  lessees,  with  knowledge 
of  said  resolution,  accepted  the  $20,000. 

JBeld,  That  the  lessees  were  not  thereby  precluded  from  demanding  pay- 
m«^nt  from  the  board,  in  accordance  with  the  terms  of  the  contract. 

-8.  The  state  is  not  bound  by  the  terms  of  a  general  statute,  unless  it  be  so 
expressly  enacted. 

4.  In  the  absence  of  a  statute  requiring  it,  or  a  promise  to  pay  it,  interest 
cannot  be  adjudged  against  the  state  for  delay  in  the  payment  of 
money. 

■S.  In  a  proceeding  in  mandamus,  where  Judgment  is  given  for  the  plaint- 
iff, section  675d  of  the  Revised  Statutes  does  not  authorize  the  assess- 
ment of  damages  against  the  state  in  favor  of  the  relator. 

Mandamus. 

Previous  to  the  year  1861,  the  public  works  of  the  state 
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were  under  the  exclusive  control  of  the  board  of  public  wc 
During  that  year,  the  public  works  were  leased  to  tlie  rela 
for  a  term  of  ten  years,  which  was  afterward  extended  ten  y 
more.  In  1878,  the  lessees  having  abandoned  the  public  wc 
because  of  an  alleged  violation  of  the  contract  of  lease, 
general  assembly,  by  joint  resolution  adopted  May  11, 
quired  the  board  of  public  works  to  take  immediate  poeeee 
thereof.  On  the  18th  of  same  month,  the  board,  bein^ 
possession  of  the  works,  entered  into  an  agreement  with 
lessees  for  the  purchase  of  dredges,  boats,  tools  and  other  im 
ments  necessary  to  keep  the  public  works  in  repair  and  fil 
navigation,  and  agreed  to  pay  therefor  the  sum  of  $38,82( 
three  payments,  to  wit :  $20,000  in  cash  and  the  balance  in 
equal  payments  in  three  and  six  months. 

The  property  so  purchased,  having  been  on  the  day  of 
delivered  by  the  lessees  to  the  board,  on  May  23,  the  bo 
by  proper  warrant  upon  the  state  treasury,  did  cause  the 
sum  of  $20,000  to  be  paid  to  the  lessees ;  but  upon  matu 
of  said  deferred  payments,  the  board  neglected  and  refuse 
pay  the  same,  or  cause  the  same,  or  any  part  thereof,  to  be  j 
and  have  liitherto  so  neglected  and  refugee'. 

Whereupon,  on  this  sliowing,  and  the  further  allega 
that  there  is,  in  the  treasury  of  the  state  of  Ohio,  subject 
the  oi-der  and  control  of  said  board,  more  than  $40,000, 
plicable  to  the  payment  of  said  indebtedness,  an  alternative 
of  mandamus,  upon  the  relation  of  said  lessees,  has  I 
issued  by  this  court,  commanding  said  board  to  issue  its  ' 
rant  to  the  auditor  of  state  in  favor  of  said  relators  for 
amount  due  them  (including  interest)  on  said  contract,  or  si 
cause  why  the  same  is  not  done. 

By  answer,  the  board  of  public  works  shows  for  cause  ^ 
they  have  not  complied  with  the  command  of  this  writ,  cer 
matters  wliich  are  sufficiently  stated  in  the  opinion  of  the  co 

The  cause  is  now  submitteii  on  demurrer  to  this  answer. 

.  Eddy  ds  Ilalm^  for  plaintiff. 

e/.  T.  Ilolincs  and  George  K,  Nash^  attorney-general,  for 
fendant. 
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McIlvaine,  C.  J.  In  the  first  place,  the  defendants  claim, 
that  at  the  time  the  agreement  was  made,  there  was  no  author- 
ity or  power  in  tlie  board  of  public  works  to  purchase 
dredges,  boats  and  other  implements  at  a  price  in  excess  of 
$20,000,  and,  therefore,  the  agreement  to  pay  in  excess  of 
that  sum  is  void.  This  claim  is  based  on  an  act  passed  May 
13,  1878,  entitled  "An  act  to  appropriate  money  to  repair  the 
public  works  and  render  them  fit  for  navigation."     By  this  ^-^ 

act,  in  addition  to  tolls,  fines  and  water-rents  of  the  public  B^ 

works,  the  sum  of  $30,000,  from  the  general  revenue  of  the  "^ 

sti\te,  was  appropriated    "for  the    purpose  of    putting  said  j 

works  in  sucli  state  of  rej^air  as  will  prevent  an  overflow  and 
render  them  fit  for  use  at  the  opening  of.  navigation,"  and  it  ^ 

was  provided,  that  of  said  sum  of  $30,000,  "  that  not  exceed-  C^ 

ing  twenty  thousand  dollars,"    ..."  may  be  used  in  leasing  or  "*^ 

purchasing  the  necessary  dredges,  and  other  boats,  implements,  "^ 

tools,  horses  and  mules,  required  to  keep  said  works  in  repair."  ^^ 

In  this  statute  we  find  no  limitation  upon  the  power  of  the  C^ 

board  in  making  such  purchases.     The  limitation  is  solely  ^^ 

upon  the  use  of  the  appropriation  from  the  general  revenue.     If  J35 

necessary,  any  .sum  in  excess  of  $20,000,  to  be  paid  for  such  ^& 

implements,  might  have  been  taken  from  the  tolls,  fines  and  ^*^ 

water-rents  of  the  public  works.  So  that,  in  this  act  of  appro- 
priation, there  was  ample  provision  made  for  the  payment  of 
the  whole  amount  of  relator's  claim,  provided  only,  that  in  ad- 
dition to  the  $20,000,  the  receipts  of  tolls,  fines  and  water-rents 
should  prove  sutficient  to  make  up  the  amount. 

Ample  power  to  enter  into  the  contract  with  the  relators 
was  conferred  upon  the  board  of  public  works,  by  the  act  of 
April  4,  1859,  entitled  "  An  act  conferring  certain  powers  on, 
and  prescribing  certain  duties  of,  the  board  of  public  works.'^ 
Although  the  necessity  for  the  exercise  of  the  powers  herein 
conferred  was,  in  a  great  measure  suspended  during  the  time 
the  lessees  were  in  possession  of  the  public  works,  it  was  fully 
revived  (the  act  not  having  been  repealed)  as  soon  as  the 
board  was  again  put  in  possession  of  the  works,  under  the  reso- 
lution of  May  11,  1878.  And  here  it  may  be  remarked,  that 
the  necessity  and  propriety  of  making  the  purchase,  at  the  time 
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and  under  the  circumstances,  are  not  questioned ;  while,  on  the 
other  hand,  it  appears  that  the  purchase  was  verj'  advanta- 
geous to  the  state. 

In  the  next  place,  it  is  claimed,  that  the  funds  in  the  treas- 
ury subject  to  the  control  of  the  board  are  not  applicable  to  the 
payment  of  relator's  demand.  It  is  true  that  the  special  ap- 
propriation act  of  May  13, 1878,  cannot  now  be  looked  to  as  an 
authority  for  using  the  funds  in  the  treasury  for  such  payment, 
as  section  22  of  article  2  of  the  constitution  provides,  "No 
money  shall  be  drawn  from  the  treasury  except  in  pursuance 
of  a  specific  approi>riation  made  by  law ;  and  no  appropriation 
fihall  be  made  for  a  longer  period  than  two  years."  But  section 
3  of  the  general  appropriation  act  of  April  15,  1880  (77  Ohio 
L.  254)  provides, "  That  there  is  hereby  appropriated  from  anj' 
money  coming  into  the  treasury,  as  receipts  from  the  public 
works,  the  following  sums,  to  wit :  For  the  maintenance,  re- 
pairs, compensation  of  superintendent,  and  other  employees  of 
the  public  works,  not  otherwise  herein  provided  for,  the  re- 
<^ipts  from  tolls,  rents,  fines  and  other  income,  heretofore,  and 
«ince  the  15th  day  of  November,  1879,  received  or  hereafter 
arising  from  the  use  of  the  public  works,  not  otherwise  appro- 
priated." The  funds  in  the  treajBury  sought  to  be  reached,  are 
•of  this  description,  and  we  see  no  reason  why  they  should  not 
1)0  used  for  the  payment  of  relator's  claim.  To  hold  that  this 
appropriation  can  be  applied  only  to  liabilities  incurred  after 
the  passage  of  the  act,  would  be  unjust  and  unwarranted. 

The  answer  further  sets  up,  that  on  May  23,  1878,  the  con- 
tract with  relators  was  modified  by  the  Board  of  Public  Works, 
l)y  the  following  action,  as  recorded  upon  its  minutes : 

"Board  met.  Present,  Messrs.  Thatcher,  Schilder  and 
Evans. 

"The  attorney-general  verbally  submitted  his  opinion,  as 
requested  yesterday,  to  the  effect,  that  the  board  could  not  ex- 
<»ed  in  the  purchase  of  the  boats,  tools,  &c.,  of  the  lessees,  the 
«um  of  $20,000,  appropriated  for  that  purpose. 

"On  motion  of  Mr.  Evans,  the  following  preamble  and 
order  were  then  adopted  by  a  unanimous  vote  of  the  board,  to 
wit : 

Digitized  by  VjOOQIC 


JANUARY   TERM,  188I.  413 

Ohio  ex  rd,  &c.  v.  Board  of  Public  Works. 

"  Whereas^  This  board,  on  Saturday,  the  18th  inst.,  resolved 
to  buy  the  dredges,  boats,  tools,  &c.,  belonging  to  tlie  lessees 
of  the  public  works  of  this  state,  at  the  sum  of  $38,820, 
under  the  erroneous  impression  that  the  board  could  use  a  part 
of  the  revenues  of  the  public  works,  in  their  purchase,  in  part, 
aud 

"  WhereaSy  The  attorney-general  has  given  his  opinion,  that 
no  such  use  can  be  made  of  the  revenues  of  the  public  works 
under  the  existing  laws ;  therefore, 

"  ResoVoed^  That  the  terms  of  said  agreement  to  purchase  be 
modified  in  this,  to  wit :  That  the  board  of  public  works  will 
now  pay  to  said  late  lessees  the  sum  of  $20,000  on  account  of 
said  tools,  &c.,  the  same  being  the  amount  appropriated  for 
that  purpose,  May  13, 1878,  leaving  the  lessees  to  depend  upon 
the  affirmance  of  said  contract  of  purchase  by  the  general  as- 
sembly, and  the  making  of  the  necessary  appropriation  to  pay 
the  remainder  of  said  consideration  to  the  general  assembly. 

"  Thereupon,  on  motion  of  Mr.  Schilder,  the  following  order 
was  adopted,  to  wit : 

"  Ordered^  That  the  president  of  this, board  issue  his  dieck 
on  the  auditor  of  state  in  favor  of  the  lessees  of  the  public 
works  for  $20,000,  on  account  of  the  purchase  of  dredges, 
boats,  horses,  tools  and  implements,  bought  of  them  on  the  18th 
inst.,  as  per  schedule  furnished." 

And  it  is  aveiTed  that  relators,  with  full  knowledge  of  the 
above  action  of  the  board,  acquiesced  therein,  and  received  the 
payment  of  said  $20,000. 

It  is  quite  evident,  that  the  sole  inducement  which  led  to 
the  action  of  the  board  on  the  23d  inst,  was  the  belief  induced 
by  the  opinion  of  the  attorney-general,  that  the  contract  of  the 
18th  inst.  was  void  for  want  of  power  in  the  board  to  make  it, 
and  the  sole  object  of  such  action  was  to  afBnn  the  conti*act  as 
far  as  was  in  the  power  of  the  board,  leaving  it  to  the  legisla- 
ture to  ratify  the  unauthorized  stipulations. 

Except  for  this  belief,  which  we  have  already  shown  was 
erroneous,  no  such  action  would  have  been  taken  by  tlio  board  ; 
and  certainly  any  acquiescence  on  the  part  of  the  lessees  to  a 
modification  of  the  conti-act  (if  any  were  shown)  must  be  at- 
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tributed  to  the  same  mistake.  But  the  only  fact,  or  act  of 
lessees  tending  to  show  acquiescence  in  a  modification  of 
agreement  of  the  18th  inst.  was  the  receipt  of  the  $20,C 
after  knowledge  of  the  action  of  the  board  on  the  23d.  1 
is  not  sufficient  to  bind  the  lessees  to  such  modification.  '! 
payment  and  receipt  of  the  $20,000  were  in  strict  accorda 
with  the  contract  of  the  18th.  Plainly,  there  was  no  confii( 
ation  moving  to  or  from  either  party,  to  induce  or  suppoi 
modification  of  the  contract,  and,  for  all  that  appears,  the 
lators  may  insist  upon  the  original  tenns  of  the  agreement. 

It  is  also  insisted  by  the  defendants,  that  the  claim  of 
lators,  being  one  against  the  state,  interest  thereon  cannol 
allowed. 

On  the  other  hand,  it  is  claimed  that  the  relators  are  wit 
the  terms  and  meaning  of  the  statute  wliich  provides  "  Thai 
creditors  shall  be  entitled  to  receive  interest  on  all  money  a 
the  same  shall  become  due,  either  on  bond,  bill,  promise 
note,  or  other  instrument  of  writing,  or  contract  for  monej 
property."  That  the  words  of  this  statute  are  broad  enoi 
to  embrace  the  claim  of  relatore  is  not  disputed ;  but  it  is  ( 
tended  that  the  state  is  not  embraced  within  the  general  wc 
of  a  statute,  and  can  be  held  to  be  ^7ithin  the  purview  of  a  stat 
only  when  so  declared  expressly  or  by  necessary  implicatioi 

The  doctrine  .seems  to  be,  that  a  sovereign  state,  which 
make  and  unmake  laws,  in  prescribing  general  laws  inte 
thereby  to  regulate  the  conduct  of  subjects  only,  and  nol 
own  conduct. 

It  is  a  familiar  doctrine,  that  a  state  is  not  affected  by 
statute  of  limitations,  however  general  its  terms  may 
Greene  Township  v.  Campbell^  16  Ohio  St.  11 ;  Josselyti 
Stoney  28  Miss.  753.  Upon  the  same  principle,  it  has  b 
held,  that  a  statute  providing  that  "  ex)sts  shall  follow  the  ot 
of  every  action  or  petition,"  does  not  apply  to  a  party  pre\ 
ing  against  the  state  even  in  a  civil  cause.  State  v.  Kir 
41  N.  H.  238.  Indeed,  the  doctrine  of  the  common  law 
pressed  in  the  maxim,  "  The  king  is  not  bound  by  any  stati 
if  he  be  not  expressly  named  to  be  so  bound "  (Broom  I 
Max.  51),  applies  to  states  in  this  country  as  well.     Moreo 


Digitized  by  VjOOQ IC 


JANUARY  TERM,  1881.  415 

Ohio  ex  rel.  (fee.  <j.  Board  of  Public  Works. 

upon  the  same  principle  rests  the  well-settled  doctrine  that  a 
state  is  not  liable  to  be  sued  at  the  instance  of  a  citizen.  Not 
because  a  citizen  may  not  have  a  just  claim  against  the  state, 
or  may  not  suflEer  injury  at  the  hands  of  the  state ;  but  because 
it  must  be  assumed  that  the  state  will  ever  be  ready  and  willing 
to  act  justly  toward  its  citizens  in  the  absence  of  statutes  or 
the  intervention  of  courts.     Coster  v.  Mayor ^  43  N.  Y.  399. 

In  view  of  these  principles,  we  must  hold  that  the  state,  as  a 
debtor,  is  not  within  the  purview  of  the  statute  above  quoted, 
•and  cannot  be  adjudged  to  pay  interest  upon  any  claim  against 
her  in  the  absence  of  a  promise,  expressed  or  implied,  to  do  so ; 
and  it  is  not  claimed  that  any  such  promise  has  been  made  to 
relators.  Attorney- General  v.  Cape  Fear  Navigation  Co,  2 
Ired.  Eq.  444 ;  Avditorial  Board  v.  Arles^  15  Texas,  72 ;  State 
V.  Thompson^  5  English  (Ark.)  61 ;  9  Opinions  of  Attorneys- 
•General,  57. 

It  is  suggested,  however,  that  even  in  the  absence  of  a  stat- 
ute, or  an  agreement,  requiring  the  state  to  pay  interest  upon 
relator's  claim,  that  damages,  in  place  of  interest,  might  be 
awarded,  under  section  6753  of  the  revised  statutes,  which 
provides,  "  If  judgment  be  given  for  the  plaintiff,  the  relator 
may  recover  damages  which  he  has  sustained,  to  be  ascertained 
by  the  court,  or  a  jury,  or  by  a  referee,  or  master,  as  in  a  civil 
action."  This  section  certainly  does  not  contemplate  an  award 
of  damages  against  the  state,  in  whose  name  alone  the  writ  of 
mandamus  can  be  prosecuted.  And  to  assess  damages  in  tliis 
case  to  be  paid  out  of  moneys  in  the  treasury  belonging  to 
the  state,  would  be  in  effect  an  assessment  against  the  state. 
And  to  assess  them  against  the  members  of  the  board  of  pub- 
lic works  would  be  unjust,  for  several  reasons :  1st.  The  mem- 
bers now  composing  the  board,  and  sued,  are  not  the  same 
members  who  composed  the  board  during  the  greater  part  of 
the  time  during  which  payment  has  been  delayed.  2d.  The 
delay  has  been  occasioned  by  an  honest  conviction  that  there 
was  no  authority  in  the  board  to  make  payment. 

If  the  relators  have  been  injured  by  delay  in  making  pay- 
ment, they  can  look  only  to  the  general  assembly  for  redress. 

Peremptory  writ  awarde'L 
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Yeoman  et  al.  v,  Lasley  et  al. 

1.  The  allowance  of  an  injunction  by  this  court  in  a  case  on  error,  ui 

section  5573  of  the  Revised  Statutes,  is  not  the  exercise  of  original, 
of  appellate  jurisdiction,  and  is  intended  only  for  the  protection  ol 
rights  of  the  parties  in  the  suit  or  matter  under  review. 

2.  Where  the  judgment,  for  the  reversal  of  which  error  Is  prosecute 

this  court,  is  pleaded  as  an  estopi)el  in  another  suit  between  the  s 
parties,  it  is  competent  for  this  court  to  enjoin  the  prosecution  of  i 
suit  until  the  case  in  error  is  determined. 


Error  to  the  District  Court  of  Jackson  County, 
tion  for  injunction. 


Appl 


r^r 


HarrUon^  Olds  <&  Marshy  for  the  application. 
W.  A.  HutchiTis^  contra. 

White,  J.    Application  is  made  on  behalf  of  two  of 
plaintiffs  in  error,  JoL   and  Jonathan  M.  "Welch,  for  the  all 
ance  of  an  injunction  by  this  court  pending  the  proceeding 
error.     The  application  is  submitted  on  an  agreed  statemen 
facts  and  upon  affidavits. 

The  object  of  the  pending  proceeding  in  error  is  to  obi 
the  reversal  of  the  judgment  of  the  district  court  of  Jack 
county,  rendered  in  a  suit  instituted  by  Hiram  G.  Lasley, 
mortgagee,  for  the  foreclosure  of  a  mortgage.  The  court  foi 
the  amount  of  the  mortgage  debt,  and  in  default  of  paym 
ordered  a  sale  of  the  mortgaged  premises. 

The  mortgage  was  given  to  secure  the  unpaid  portion 
the  purchase-money  of  a  tract  of  land  purchased  of  Lasley 
the  defendants  below,  the  present  plaintiffs  in  error.     In  t] 
answer  to  the  suit  on  the  mortgage,  they  set  up  that  the 
of  the  land  was  effected  by  fraud  on  the  part  of  Lasley, 
prayed  a  rescission. 

The  purchasei-s  gave  to  Lasley  their  separate  notes  for  tl 
respective  portions  of  the  unpaid  purchase-money ;  and  as  J 
and  Jonathan  M.  Welch  took  a  half  interest  in  the  purcl 
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they  gave  their  joint  notes  in  that  proportion.  The  notes  were 
dl  incbided  in  the  mortgage. 

Besides  tlie  snit  for  the  foreclosure  of  the  mortgage,  Lasley 
ilso  instituted  separate  suits  on  the  notes  to  recover  personal 
judgments  against  the  makers. 

In  the  personal  action  against  John  and  Jonathan  M.  Welch, 
iie  defendants,  among  other  things,  set  up  by  way  of  defense, 
1)  the  same  fraud  pleaded  in  the  answer  to  the  suit  on  the 
noitgage ;  (2)  an  agreement  between  the  parties,  that  the  suit 
)n  tlie  notes  should  not  be  prosecuted  until  the  mortgage  suit 
)n  error  should  be  determined. 

To  these  defenses  the  plaintiff,  Lasley,  pleads,  by  way  of 
■eply :  1.  The  finding  and  judgment  of  the  district  court  in 
;he  suit  on  the  mortgage,  as  an  adjudication  of  the  question  of 
fraud  thus  raised.  2.  A  denial  of  the  making  of  the  alleged 
tgreement. 

The  present^  application  asks  that  Lasley  be  enjoined  from 
prosecuting  this  personal  action  to  final  judgment. 

The  gi'anting  of  the  application  for  an  injunction  is  resisted, 
)n  the  groimd  that  it  would  be  the  exercise  of  original  juris- 
liction  by  this  court ;  and  Kent  v.  Mahaffy  (2  Ohio  St.  498) 
fl  relied  upon  hi  support  of  the  position.  It  was  there  held 
;hat  the  power  to  grant  an  injunction  in  a  case  pending  in  the 
sourt  of  common  pleas  cannot  constitutionally  be  conferred  on 
:hi8  court.  To  the  same  effect  is  the  case  of  Railway  Coinr- 
may  v.  Uu/rdy  17  Ohio  St.  144. 

We  do  not  question  the  authority  of  these  cases ;  and  in  so 
far  as  the  application  is  founded  on  the  alleged  agreement  to 
>Q8pend  proceedings  in  the  action  on  the  notes,  we  think  the 
objection  is  well  taken.  If  such  an  agreement  was  made,  the 
[Mirties  must  seek  to  avail  themselves  of  it  in  the  court  of  com- 
mon pleas,  where  tlie  action  is  pending. 

But  in  so  far  as  Lasley,  the  defendtmt  in  error,  relies  on  the 
finding  and  judgment  of  the  district  court,  in  the  suit  on  the 
mortgage,  to  support  his  action  on  the  notes,  he  stands  on  a 
different  footing.  That  finding  and  judgment  are  under  review, 
on  petition  in  error,  in  this  com-t ;  and  the  execution  of  the 
VOL.  xxxvi. — 27 
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judgment  or  decree  has  been  staid  until  the  case  in  error  sh 
be  determined. 

To  allow  the  judgment  of  the  district  court  to  bar  the  un 
ing  of  defense  in  the  action  on  the  notes,  is  only  an  indin 
way  of  enforcing  that  judgment ;  and  may  deprive  the  plai 
iflEs  in  error  of  the  benefit  of  its  reversal,  if,  on  the  final  heari 
of  the  petition  in  error,  it  should  be  reversed.  The  prooe( 
ings  in  error  in  the  mortgage  suit  would  form  no  part  of  1 
record  of  the  suit  on  the  notes ;  and  hence  would  constitute 
ground  for  reversing  the  judgment  rendered  in  the  persoi 
action  on  the  notes. 

Section  5573  of  the  Revised  Statutes  authorizes  this  court, 
a  judge  thereof,  to  allow  an  in  junction,,  as  atemporary  remo 
during  the  pending  in  this  court  of  a  case  on  error. 

The  making  of  such  an  allowance  is  not  the  exercise  of  oi 
inal,  but  of  appellate  jurisdiction,  and  is  intended  "^nly  for 
protection  of  the  rights  of  the  parties  in  the  suit  or  mat 
under  review,  on  error. 

Injunction  allowed 


The  Ibon  Railboad  Company  v.  John  Moweby. 

1.  On  the  trial  of  an  action  against  a  railroad  company  by  a  passenger, 
an  injury  received  through  a  collision  of  the  trains  of  the  compan; 
prima  fadt  presumption  of  negligence  arises  against  the  company. 

d.  YHiere  a  passenger,  to  avoid  impending  danger,  attempts  to  leave 
car  in  which  he  is  riding,  l>elicving,  upon  reasonable  grounds,  that 
so  doing  he  will  escape  injury,  and,  while  in  the  act  of  leaving 
injured  through  the  comp.'iny's  negligence,  he  is  not  chargeable  v 
contributory  negligence,  although,  hod  he  made  no  attempt  to  leave 
car,  the  injury  would  not  have  liappened. 

8.  Where  a  party  remits  a  part  of  a  judgment  in  his  favor  to  avoid  a 
versal  of  the  same,  he  canno*;  prosecute  error  to  reverse  the  Judgn 
thus  reduced  in  the  amount,  ulthough  the  court  may  have  been  wr 
in  finding  that  the  judgment  was  excessive. 

EsBOR  to  the  District  Comi;  of  Lawrence  County. 
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Tlie  plaintiff  took  passage  on  the  defendant's  railroad,  to  be 
•arried  from  the  city  of  Ironton  to  Etna  Station.  While  on 
he  way,  the  train  was  stopped  to  prevent  injury  to  some 
attle  that  had  strayed  upon  the  track,  and  as  the  locomotive 
igain  started,  a  coupling  broke  or  gave  way,  leaving  the  car  in 
vhich  the  plaintiff  was  riding,  and  othcra,  standing  on  the 
rack.  In  the  coui-se  of  from  eight  to  ten  minutes  a  coal  train 
)elonging  to  the  defendant  came  up  behind,  and  ran  into  the 
•ear  car  of  the  standing  cars,  causing  an  injury  to  the  plaintiff. 

To  the  plaintiff's  action  to  recover  for  the  injury,  alleging 
t  to  have  been  caused  by  the  company's  negligence,  the  com- 
)any  answered,  denying  its  own  negligence,  and  alleging  con- 
ributory  negligence  on  the  part  of  the  plaintiff.  It  appeared 
irom  the  evidence  in  the  case,  that  as  the  detached  cars  were 
;tanding  on  the  track,  the  plaintiff,  on  hearing  a  loud  noise 
from  without,  and  discovering  a  rapid  movement  of  some  of 
:he  passengers,  left  his  seat  for  the  purpose  of  going  out  of  the 
3ar,  and  as  he  reached  the  front  platform,  the  collision  occurred, 
ind  resulted  in  breaking  his  leg.  It  also  appeared  that  the 
conductor  of  the  train  told  the  passengers  to  keep  their  seats, 
md  that  if  the  plaintiff  had  not  left  his  seat,  he  would  not 
bave  been  injured.  But  the  jury  found,  specially,  that  the 
plaintiff  was  not  guilty  of  negligence  in  attempting  to  leave 
the  car,  this  being  the  only  negligent  act  charged  against 
liim. 

The  court,  among  other  things,  charged  the  jury  as  follows  : 

"1.  It  being  admitted  that  the  defendant  is  a  carrier  of 
passengers,  that,  on  the  occasion  mentioned  in  the  petition,  the 
plaintiff  was  a  passenger  on  defendant's  train,  having  paid  his 
fare  as  stated,  it  was  the  duty  of  defendant  to  carry  him  safely 
to  the  point  of  his  destination  without  injury  ;  and  when  it  is 
shown  that  the  defendant  failed  to  carry  the  plaintiff  safely  to 
tlie  place  of  his  destination,  tliis  failure  puts  the  defendant, 
prima  facie^  in  the  wrong,  and  the  burden  of  proof  devolves 
upon  it  to  show  that  the  injury  was  the  result  of  a  pure  acci- 
dent, and  that  it  could  not  have  been  prevented  by  the  exer- 
cise of  the  utmost  care  and  skill  which  pnideiit  men  are 
accustomed  to  employ  under  similar  circumstances. 
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"  5.  Altliough  the  defendant  did  not  exercise  the  degree 
care  required  of  it,  yet,  if  the  plaintiff  was  also  in  fault,  t 
that  fault  contributed  directly  to  produce  the  injury,  he  c 
not  recover.  His  riglit  to  recover,  however,  is  not  affected 
his  having  contributed  to  liis  injury,  unless  he  was  in  fault 
so  doing." 

To  each  of  these  instructions  the  defendant  excepted.     1 
jury  returned  a  verdict  for  the  plaintiff  for  $2,600,   n] 
which,  after  overruling  a  motion  for  a  new  trial,  made  on 
ground,  among  others,  that  the  damages  were  excessive,  ju 
ment  was  entered. 

They  also  specially  found  as  follows  : 

'/  Third  Question.  If  he  (plaintiff)  did  so  leave  and  go  c 
did  he  do  so  in  good  faith,  believing  and  having  reafiona 
grounds  therefor,  that  he,  or  his  wife,  was  in  great  danger 
remaining  seated  in  the  car,  and  that  he  could  better  av 
said  danger  iind  save  himself  and  wife  by  so  doing  ? 

"  Answer.    Yes." 

On  error  to  the  district  court,  the  following  judgment  a 
entry  were  made : 

"  This  cause  was  submitted  to  the  court  upon  the  petit 
and  the  assignment  of  errors  therein,  and  was  argued 
counsel,  on  consideration  whereof  the  court  do  find  that  th 
is  no  error  therein,  except  in  regard  to  the  amount  of  dama^ 
assessed  by  the  jury,  which  damages  the  court  do  find  w 
excessive,  and  for  that  reason,  a  new  trial  ought  to  have  b( 
granted.  The  court,  therefore,  are  of  the  opinion  that,  unl 
the  damages  in  excess  of  fifteen  hundred  dollars  are  remiti 
by  the  defendant  in  error  as  of  date  of  judgment,  said  ju< 
ment  of  the  court  of  common  pleas  should  be  reversed  ; 
.  which  ruling  of  the  court,  tliat  said  damages  are  excessive,  a 
in  requiring  said  defendant  in  error  to  enter  said  remittitur 
-said  damages,  as  a  condition  of  affirmance  of  judgment,  ( 
fendant  in  error  excepts,  and  asks  that  liis  exceptions  be  not 
whicli  is  done.  Thereupon  said  defendant  in  error,  while  i 
waivii^g,  but  insisting  on  his  right  to  the  whole  amou 
entered  said  remittitur  to  date  as  of  time  of  judgment 
damages  in  excess  of  fifteen  hundred  dollars;    and  said 
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xnittitur  liaving  been  entered,  it  is  considered  by  the  court, 
that  said  judgment  of  the  court  of  common  pleas,  with  said 
remittitur  so  entered  as  of  date  of  said  judgment,  be  and  the 
eame  is  lierebj  affirmed  with  costs,  and  it  is  ordered  that  a 
special  mandate  be  sent  to  the  court  of  common  pleas,  to  carry 
said  judgment  into  execution." 

The  plaintiff  assigns,  as  error  in  this  court,  the  judgment 
finding  the  damages  excessive,  and  compelling  him  to  remit 
$1,100  of  his  verdict. 

By  cross  petition,  the  defendant  assigns  as  error  the  fore- 
going instructions  to  the  jury. 

O,  F,  Mocrre  and  Neal  dk  GherringUm^  for  plaintiff  in  error : 
Moweiy  was  guilty  of  contributory  negligence.     Quinn  v. 

HaUroad  Co,^  51  111.  495  ;  Railroad  Co.  v.  Johnson^  38  Ga. 

409 ;  Hickey  v.  Railroad  Co,^  14  Allen,  429  ;  Wharton  on 

Neg.  §§  300,  302,  361,  and  notes ;  Lavng  v.  Colder,  8  Pa.  St 

479 ;  Railroad  v.  EUiott,  28  Ohio  St.  340  ;  Railroad  Co.  v. 

Rathgeby  32  Ohio  St.  66. 

As  to   a  prima  facie  case  of  negligence,  see  Sharman  & 

Redfield  on  Neg.  §  280 ;  HoWrooh  v.  Railroad  Co.,  12  N.  Y. 

236;  CaldweU  v.   Steamhoat   Co,,  ATI  N.  Y.   282;  Curtis  y. 

RaUroad  Co.,  18  N.  Y.  534. 

Leet  <6  Hamilton  and  W,  A.  Hutchins,  for  defendant  in 
•error : 

As  to  contributory  negligence,  see  Shearman  &  Redfield  on 
Neg.  §  28,  note  2 ;  Id.  §  29,  31,  and  notes  ;  Wharton  on  Neg. 
§  301,  304. 

BoYNTON,  J.  This  is  a  petition  in  error  by  the  plaintiff,  to  re- 
verse the  judgment  of  the  district  court  for  wrongfully  affirm- 
ing the  judgment  of  the  court  of  common  pleas ;  and  the  judg- 
ment of  the  court  of  common  pleas  for  alleged  error  in  the 
charge  of  the  court  to  the  jury  ;  and  a  cross  petition  in  error 
by  the  defendant  in  error  to  reverse  the  finding  of  the  district 
<30urt  that  the  judgment  rendered  on  the  verdict  was  excessive, 
and  that,  consequently,  the  judgment  ought  to  be  reversed,  un- 
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less  he,  tlie  defendant  in  error,  would  remit  the  amount  of  t 
judgment  in  excess  of  $1,500. 

Whether  a  presumption  of  negligence  arises,  in  all  caa 
against  a  railroad  company,  from  the  mere  fact  that  an  accidc 
has  occurred  from  which  a  passenger  receives  an  injury  wh 
being  carried  over  the  road  of  the  company,  is  a  question  i 
arising  in  the  present  case,  and  therefore  is  not  determine 
but  where  an  injury  results  to  a  passenger  from  a  collision 
the  trains  of  the  company,  we  have  no  doubt  that  i^jprin 
facie  presumption  of  negligence  arises  against  the  compar 
and  that  unless  the  company  relieves  itself  from  liability, 
showing  that  the  injury  did  not  result  from  its  carelessness, 
by  showing  contributory  negligence  upon  the  part  of  the  pi 
senger,  judgment  should  be  rendered  against  it.  To  this  < 
feet  the  authorities  seem  uniform.  Stokes  v.  SaXstonstaU, 
Pet.  181 ;  Zaing  v.  Colder^  8  Barr,  483 ;  ChriMie  v.  Grigi 
2  Campb.  79  ;  CarpuL  v.  London  (&  Brighton  Railway  C 
5  Ad.  &  El.  N.  S.  747 ;  HolJbrook  v.  Utica  &  Schme(^ady  . 
H.  Co.y  2  Kern,  236 ;  Curtis  v.  Rochester  <&  Syracuse  R. . 
Co.,  18  N.  Y.  534-542. 

We  therefore  think  the  court  did  not  err  in  charging  t 
jury  that  the  burden  of  proof  was  on  the  defendant  below, 
establish  the  fact  that  the  injury  did  not  result  from  its  neg 
gence. 

Nor  do  we  think  the  court  erred  in  saying  to  the  jury,  tl 
the  plaintiflPs  right  to  recover  was  not  affected  by  his  havi 
contributed  to  his  injury,  unless  he  was  in  fault  in  so  doir 
The  only  act  of  the  plaintiff  which  is  alleged  to  have  cc 
tributed  to  his  injury,  was  the  leaving  of  his  seat  in  a  momc 
of  excitement,  and  going  forward  to  the  platform  of  the  e 
which  he  had  just  reached  when  the  injury  was  received, 
respect  to  the  attempt  to  leave  the  car,  the  jury  found  special! 
that  in  so  doing,  the  plaintiff  believed,  upon  good  g^unds  i 
his  belief,  that  he  could  better  avoid  the  danger,  and  save  hi] 
self  and  wife  from  injury.  This  finding  established  the  fa 
that  the  plaintiff's  act  in  leaving  the  car,  although  contributij 
to  the  injury,  was  not  a  negligent  act,  and  hence,  if  the  langua 
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of  the  charge  was  at  all  objectionable,  no  prejudice  resulted  from 
it  to  the  defendant. 

The  remaining  question  arises  on  the  assignment  in  the 
cross  petition,  namely,  that  the  court  erred  in  finding  the 
judgment  to  be  excessive  in  amount,  and  in  determining  to  re- 
verse it  for  that  reason,  unless  the  plaintiff  should  enter  a 
remittitur  of  the  excess.  The  rernittity/r  was  entered  for  such 
excess,  and  judgment  rendered  for  $1,500.  In  our  opinion  the 
plaintiff  below  is  not  in  a  position  to  object  to  the  action  of  the 
court  in  this  behalf. 

The  defendant,  under  the  finding  of  the  district  court,  was 
entitled. to  a  new  trial,  unless  the  necessity  therefor  was  obvi- 
ated by  the  action  of  the  plaintiff.  The  court  gave  him  his 
choice  to  accept  a  reversal  of  tlie  judgment  and  a  new  trial 
upon  the  merits,  or  to  remit  the  sum  which,  in  the  judgment 
of  the  court,  was  in  excess  of  the  amount  that  ought  to  have 
been  recovered.  The  plaintiff  elected  to  receive  the  amount  of 
the  judgment  less  the  excess.  By  this  election  he  was  bound. 
He  obtained  a  judgment  for  $1,500,  which  he  would  not  have 
received  had  he  not  assented  to  the  action  of  the  court.  That 
he  assented  reluctantly  does  not  alter  the  case.  By  giving 
consent  he  became  bound  by  the  action  of  the  court 

Jvdgmeni  affirmed. 


The  State  of  Ohio  v.  John  Shannon. 

Under  section  83,  chapter  8,  title  1,  of  the  crimes  act  of  May  5»  1877,  it  is 
unlawful  to  shoot  at  or  kill  wild  ducks  on  the  lands  of  another  person, 
although  within  the  channel  of  a  navigable  river,  when  the  owner  has 
set  up,  in  a  conspicuous  place  on  the  shore,  "aboard  inscribed  in  legi- 
ble English  characters,  thus,  '  No  shooting  or  hunting  allowed  on  these 
premises.' " 

Bill  of  exceptions  to  the  Court  of  Common  Pleas  of  San- 
dusky County. 
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Shannon  was  arrested  on  a  warrant  issued  by  a  justice  of  tl 
peace  of  Sandusky  county  on  complaint  of  George  G.  Tindal 
charging  a  violation  of  section  33,  cliapter  8,.  title  1,  of  tl 
crimes  act  of  May  5, 1877.  This  section  provides :  "  Whoeve 
having  received  verbal  or  written  notice  from  any  owner  < 
inclosed  and  improved  lands,  or  any  lands  the  boundaries  ( 
which  are  defined  by  stakes,  posts,  water-courses,  ditches  < 
marked  trees,  his  agent,  or  a  person  in  charge  thereof,  not  1 
hunt  thereon,  shoots  at,  kills  or  pursues  with  such  intent  o 
such  lands,  any  of  the  birds  or  game  mentioned  in  sectior 
twenty  seven,  twenty-eight  and  thirty  of  this  chapter,  and  wh< 
ever  choots  at,  kills  or  pursues  with  such  intent,  any  of  sue 
birds  or  game  on  the  lands  of  another  upon  which  there  is  sc 
up  in  some  conspicuous  place,  a  boai'd  inscribed  in  legible  Enj 
liah  characters  thus,  '  No  shooting  or  hunting  allowed  on  thes 
premises,'  or  pulls  down  or  defaces  any  such  board,  or  the  letter 
thereon,  shall  be  fined,"  &c. 

Among  the  birds  or  game  mentioned  in  said  section  28,  ar 
"  wild  ducks,"  and  the  complaint  charged  Shannon  with  shoot 
ing  and  killing  wild  ducks  on  the  land  of  Tindall,  situate  h 
said  county,  &c. 

Shannon,  having  been  bound  to  appear  and  answer  said  charg 
m  the  probate  court,  was  there  tried,  convicted  and  sentenced 
On  the  trial,  a  bill  of  exceptions,  containing  all  the  testimony 
was  taken,  and  upon  proceedings  in  error,  in  the  court  of  com 
iijon  pleas,  said  judgment  was  reversed.  To  this  judgment  o 
reversal,  the  prosecuting  attorney,  under  sections  38  and  39 
chapter  5,  title  2,  of  said  act,  took  exceptions,  and  the  same  an 
now  submitted  to  this  court. 

The  uncontradicted  facts  appearing  in  the  bill  of  exception! 
are,  in  brief :  That  Tindall  was  the  owner  and  in  possession  o1 
a  ti'act  of  land  in  said  county,  bounded  on  one  side  by  tlic 
Sandusky  river — a  navigable  stream  ;  that  Shannon,  on  Octo 
l>er  29,  1877,  when  the  kilUng  of  wild  ducks  was  not  prohib 
ited  by  the  statute,  was  in  a  skiff  on  the  Sandusky  river,  betweer 
the  middle  thereof  and  the  shore  owned  by  said  Tindall,  from 
which  position  he  shot  and  killed  wild  ducks  swimming  in,  and 
flying  over  the  water  between  said  shore  and  the  middle  of  the 
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river;  that  boards  incribed  in  legible  English  characters,  "No 
shooting  or  hunting  allowed  on  these  premises,"  were  set  up 
in  conspicuous  places  on  said  shore ;  and  that  Shannon  liad 
been  duly  notified  by  Tindall  not  to  shoot  or  hunt  on  his  lands. 
It  also  appears  that  the  position  occupied  by  Sliannon  on 
the  river  was  witliin  the  limits  of  navigation  as  used  by  boats 
md  other  water  cmft  engaged  in  conmneree  ;  ^nd  also,  that  the 
public  generally  had  been  accustomed  to  fish,  and  kill  wild 
ducks,  in  the  same  location,  in  and  upon  the  river. 

Upon  this  state  of  facts,  the  state  of  Ohio  seeks  tlie  opinion 
)f  this  court.  Did  the  court  of  common  pleas  err  in  reversing 
;he  judgment  of  the  probate  court  ? 

Lemmonj  Finck  &  Lemraon^  for  plaintiff : 

It  is  well  settled  in  Ohio  that  the  riparian  proprietor  owns 

0  the  center  of  the  river.  Gavit  v.  Chamhe'^s^  3  Ohio,  496 ; 
Imfih  V.  Rickets^  11  Ohio,  311;  16  Ohio,  540;  Angell  on 
Watercourses,  §  10  ;  Jones  v.  Pettihone^  2  Wis.  308 ;  State  v.  Pot- 
mger,  33  Ind.402  ;  Phifer  v.  Cox,  21  Ohio  St.  248  ;  Marine^. 
^  Schulte,  13  Wis.  692,  775  ;  Bingham  v.  Doane,  9  Oliio 
65;  Brown  v.  Chadhonn,  31  Me.  9;  Lm^mon  v.  Benson,  8 
Cch.  18,  29;  Bury  v.  Snijder,  3  Bush  (Ky.)  266  ;  Tyler  v. 
Willia7nSj  4  Mas.  397 ;  Delaplain  v.  Railroad  Co,,  42  Wis. 
14;  Rice  y.  Rwldiirvan,  10  Mich.  143.  Tindall  was  there- 
ore  entitled  to  possession}  to  the  middle  of  the  river  (channel). 
Viehaus  v.  Shepherd,  26  Ohio  St.  40,  44,  45;  Angell  on 
Watercourses,  §  53 ;  Lamb  v.  Rickets,  11  Ohio,  311.  The 
iver  being  boundary,  presumption  is,  Tindall  owns  to  center 
f  it.  Jo7}£s  V.  Soulard,  24  How.  41 ;  Brcuxner  v.  Bressler, 
i  111.  484  ;  Angell  on  Watercourses,  §§  10, 11, 17.  Now,  the 
parian  owner,  owning  to  the  center  of  the  river,  having  the 
ght  to  possession,  being  subject  only  to  the  easement  of  navi- 
ition,  has  a  qualified  property  in  the  wild  game  (ducks)  while 

1  or  over  his  premises.  Crimes  Act  of  1877,  ch.  8,  §  33 ;  2 
lackstone,  419 ;  1  Addison  on  Torte,  412, 413 ;  11  East,  571 ; 
)  Wend.  550;  7  Johns.  16;  2  Kent  Comm.  (11  ed.)  348;  8 
jch.  32 ;  Angell  on  Watercourses  (7  ed.)  §§  87,  72 ;  2  Black- 
one,  18;  2  Johns.  Ch.  163 ;  5  Mas.  191 ;  108  Mass.  440. 
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W.  J,  Boardrtian^  also  for  plaintiflf. 

Everett  eft  Fowler^  for  defendant :. 

Did  Shannon  violate  anj'^  law  ?     He  was  in  a  public  h 
way,  made  so  by  law,  which  the  state  cannot  annul  or  rej 
The  ordinance  of   1787  provides  that,  "  the  navigable  wa 
leading  into  the  Mississippi  and  St.  Lawrence  rivers  shall 
common  highwfly,  and  forever  free,"  &c.     Shannon,  then, 
a  right  to  be  where  he  was.     The  ducks  were  wild,  and  it 
fore  the  property  of  no  person,  until  captured.     Tindall 
no  property  in  the  ducks.     Shannon  was  not  on  Tindall's  la 
nor  did  any  of  his  acts,  in  any  way,  affect  the  land  or  prop 
of  Tindall.     Then  where  is  the  violation  of  the  law,  or  any  r 
of  Tindall  ?     Tindall  did  not  own  to  the  center  or  middle  thi 
of  the  stream.     RaH/road  Co,  v.  Shusemire^  7  Wall.  272  ; 
Manua  v.  Carmickaly  3  Iowa,  38,  39 ;  12  How.  Pr.  443. 

McIlvaine,  C.  J.    This   cause,  and  June   v.  PurceUj 
cided  at  this  term  and  reported  ante^  396,  having  a  ques 
in  common,  were  considered  together.     In   that  ca«e  it 
held,  that  the  title  of  a  riparian  owner  of  land  bounded 
a  navigable  stream  in  this  state,  extended  to  the  middle 
thread   of  the   stream.     It  follows,   upon   the    principle 
nounced  in  that  case,  that  the  locics  of  the  offense  alleged 
this,   though   upon   the   surface   of  a  navigable  streiim, 
within  the  boundaries  of  Tindall's  land,  and  was  embra 
within   the   literal  meaning   of   the  notice,  "No  shootiuiJ 
hunting  allowed  on  these  premises." 

It  is  true,  however,  that  the  right  of  Tindall  to  so  mucl 
his  lands  as  was  covered  by  the  waters  of  the  Sandusky  ri^ 
the  same  being  a  navigable  stream,  was  not  exclusive, 
subject  to  tlie  right  of  tlie  public  to  use  the  same  as  a  hi 
way,  so  that  the  entry  of  Shannon  within  the  boundaries 
Tindall's  premises,  to  wit,  witln'n  the  limits  of  this  public  hi 
way,  did  not,  per  se^  make  him  a  trespasser ;  and  clearly, 
action  against  him  for  trespass  quare  clausum  f regit ^  co 
not  be  maintained.  Hence,  it  was  claimed  by  defcndj 
that  his  conviction  was  WTong,  because,  as  is  claimed,  i 
section  of  tlie  statute  applies  only  to  j^ei'sons  who  wmngfi 
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break  and  enter  the  close  of  another  contrary  to  his  expressed 
will. 

The  provisions  of  the  statute  were  not  intended  to  punish 
trespassers  3"i«ir6  clcmsum /regit,  merely  because  they  may  have 
been  guilty  of  a  trespass  ;  but  were  intended  to  punish  the  act 
of  killing,  shooting  at,  or  pursuing  game  on  the  lands  of 
another,  against  which  notice  may  have  been  given  as  pro- 
vided in  the  statute;  so  that  a  person  rightfally  on  the 
premises  of  another  may  commit  the  unlawful  act,  as  well  as 
one  who  commits  a  trespass  by  entering  upon  the  premises. 

It  seems  to  us,  that  whatever  change  this  statute  may  have 
made  in  respect  to  the  law  in  relation  to  trespass  on  real 
property,  the  main  purpose  of  the  legislature  was  to  confer 
upon  the  owner  of  lands  within  this  state  the  exclusive  right 
to  hunt  and  kill  the  designated  game  upon  his  own  premises^ 
and  to  protect  him  in  such  right,  provided  he  complies  with 
the  prescribed  conditions  in  regard  to  notice. 

And  with  regard  to  notice,  if  the  lands  be  ^^  inclosed  and 
improved,"  or  if  the  boundaries  be  "  defined  by  stakes,  posts^ 
water-courses,  ditches  or  marked  trees,"  verbal  or  written 
notice  "  not  to  hunt  thereon,"  will  bring  the  offender  within 
the  operation  of  the  statute.  And  wliere  a  water-course,  for 
instance,  a  navigable  stream,  constilfites  a  boundary,  it  is  the 
opinion  of  a  majority  of  the  court,  that  all  persons  who  have 
received  verbal  or  written  notice  not  to  hunt  upon  the  lands 
of  the  owner,  are  bound  to  take  notice  that  his  lands  extend 
to  the  middle  of  the  waterKK)urse,  if  such  be  the  fact. 

But  if  the  lands  be  not  "  inclosed  and  improved,"  or  if  they 
be  not  "  defined  by  stakes,  posts,  water-courses,  ditches  or 
marked  trees,"  as  well  as  where  they  are  so  defined,  the  owner 
may  bring  himself  and  his  lands  within  the  protection  of  the 
statute  by  setting  up,  in  some  conspicuous  place  thereon,  "  a 
board  inscribed  in  legible  English  characters  thus,  No  shooting 
or  hunting  allowed  on  these  premises."  And  in  such  case,  all 
persons  engaged  in  shooting  at,  kil^ng  or  pursuing  the  desig- 
nated game,  must  take  notice,  not  only  of  the  statute,'  but  of 
the  setting  up  of  such  boai-d,  and  also  of  the  extent  or 
boundary  of  the  lands  on  whicli  the  same  is  set  up.     And  in 
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respect  to  this  notice,  it  makes  no  difference  whether  the  la 
or  ^ny  part  thereof  be  covered  by  water  or  not. 

It  is  claimed,  however,  that  this  statute  was  not  intended 
protect  lands  covered  by  the  waters  of  a  navigable  river, 
majority  of  the  court  can  see  no  grounds  upon  which  la 
covered  by  navigable  streams  should  be  excluded.  They 
as  much  the  subject  of  private  ownership  as  unnavigs 
streams.  There  is  no  distinction  between  them  made  by 
terms  of  the  statute.  True,  navigable  streams,  in  this  state, 
declared  to  be  public  highways  ;  but  the  riglit  to  use  a  pu 
highway  is  not  abridged  by  protecting  the  owner  of  the  fe< 
the  exclusive  right  of  killing  game  therein.  Ti-avel  and  c 
merce  are  not  thereby  hindered.  And  as  the  ])ower  of 
legislature  to  protect  game,  or  the  exclusive  right  of  the  ow 
of  land  to  kill  the  same  on  his  own  premises,  is  as  ample  o 
land  covered  by  water,  whether  navigable  or  innavigable,  f 
is  over  dry  land,  and  as  there  is  no  attempt  to  distingi 
between  them  in  this  statute,  we  must  hold  that  all  alike 
within  the  protection  of  this  statute. 

Exceptiona  avstamec 

Whttb,  J.,  did  not  concur.     He  was  of  opinion  that 
statute,  being  penal,  must  be  strictly  construed,  and  that  it  < 
not  embraoe  game  found  upon  the  open  public  highways. 
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PRESENT. 

Hon.  W.  W.  BOYNTON,  Chibf  Jdbticb. 

Hour.  JOHN  W.  OKEY, 

HOH.  WILLIAM  WHITE, 

Hon.  W.  W.  JOHNSON, 

Hon.  GEORGE  W.  McILVAINE,  J 


JUDGBB. 


The  State  of  Orao  on  reUUion  of  Clinton  Bilkt  v.  John 
Blain,  Clerk  op  Jaokbon  Township,  Pike  Countt,  Ohio. 


The  wTongfal  exclusion  of  a  pupil  from  ttie  benefits  of  a  common  sub- 
district  school  by  a  teacher,  under  the  direction  of  the  local  directors, 
does  not  defeat  the  right  of  such  teacher  to  his  wages,  duJy  certified  by 
the  local  directors. 

A  township  clerk  to  whom  application  is  duly  made  by  a  teacher  of  a 
Bub^istrict  school  for  an  order  on  the  township  treasury  for  the 
amount  of  his  wages,  duly  certified  by  the  local  directors,  cannot  re- 
fuse to  draw  such  order  on  the  ground  that  the  contract  of  employ- 
ment, between  the  teacher  and  Uie  local  directors,  wrongfully  stipu- 
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latcd  for  the  exclusion  from  the  school  of  certain  of    the  youtl 
school  age  residing  within  the  sub-district. 
8.  Nor  can  such  refusal  be  justified  on  the  ground  that  it  was  made  in 
suance  of  an  order  of  the  township  board  of  education. 

Mandamus.     Error  to  the  District  Court  of  Pike  Count j 


~l 


i4 


( 


On  July  1, 1876,  the  relator  was  employed  by  the  local  dir 
ore  of  sab-district  No.  1,  Jackson  township,  Pike  county 
teach  school  in  said  sub-district  for  the  term  of  six  montlie 
consideration  of  $40  per  month.  In  pursuance  of  s 
employment,  the  relator  taught  sucli  school  for  six  months,  o 
mencing  September,  1876,  and  ending  March  2,  1877.  At 
close  of  the  terra  the  local  directors  certified  the  amount 
relator  to  the  defendant  as  township  clerk,  whereupon  the 
later,  having  furnished  said  clerk  with  all  the  certificates 
reports  necessary  to  entitle  him  to  payment,  demanded  of 
defendant  an  order  on  the  township  treasury  for  the  arnc 
due  to  him  under  said  employment,  to  wit,  $240.  The 
fendant,  having  refused  to  draw  such  order,  the  original  ] 
ceeding  in  mandamus  was  commenced  in  the  district  co 
where  an  alternative  writ  of  mandamus  was  issued  comma 
ing  the  defendant  to  draw  such  order  in  favor  of  relator 
show  cause  for  refusing  to  do  so.  To  this  writ  defenc 
answered,  and  for  cause  alleged,  in  substance,  that  the  cont 
between  the  relator  and  tlie  local  directors,  under  wliich 
relator's  services  were  rendered,  was  illegal  and  void. 

On  the  trial,  judgment  was  rendered  against  the  rela 
who,  having  duly  executed,  filed  his  bill  of  exceptione 
which  all  the  facts  admitted  and  proved  were  set  forth. 

From  the  bill  of  exceptions  it  appears  that,  by  the  terme 
the  contract,. the  children  of  one  B.  F.  Smith,  residing  in 
sub-district,  were  to  be  excluded  from  the  school.  That  tl 
children,  five  in  number,  of  proper  school  age,  were  of  A 
can  descent,  and  there  were  no  other  children  of  school  age 
African  descent,  residing  in  said  sub-district,  "  or  living  con 
uous  thereto  near  enough  for  the  purposes  of  school  bene 
That  the  board  of  education  of  the  township  had  made 
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other  provision  for  the  education  of  said  Smith  children,  but 
had  ordered  said  children  instructed  by  the  teachers  of  said 
sub-district,  and  had  ordered  that  if  said  Kiley  refuse  to  teach 
said  Smith  children  (contrary  to  the  order  of  said  board), 
that  the  township  clerk  refuse  to  giye  said  Riley  an  order  for 
his  services  as  such  teacher  in  said  sub-district."  That  relator 
had  notice  of  the  order  of  the  board  of  education.  That  after 
the  order  of  the  board  of  education -was  served  on  relator,  the 
•children  of  Smith  presented  themselves  at  said  school  for  in- 
struction and  were  received  and  taught  by  said  relator.  But 
within  a  week  after  said  children  were  admitted  to  the  privi- 
leges of  the  school  by  relator,  the  local  directors  of  the  sub- 
•district  ^^  notified  said  Eiley  that  unless  he  taught  said  school 
in  accordance  with  his  said  contt^ct  and  excluded  said  col- 
ored children,  he  should  be  dismissed  from  further  service." 
That  then  and  thereafter,  during  the  balance  of  said  term, 
said  colored  children,  Tinder  the  direction  of  the  local  directors, 
were  wholly  excluded  from  the  privileges  of  said  school. 

This  proceeding  in  error  is  now  prosecuted  to  reverse  the 
judgment  of  the  district  court. 

A.  B.  Cole^  for  plaintiff  in  error. 

H.  Dougherty  and  H.  JameSj  for  defendant  in  error. 

McIlvaine,  J.  The  arguments  of  counsel  have  been 
•directed,  chiefly,  to  the  question,  whether  or  not,  under  the 
"**act  for  the  re-organization  and  maintenance  of  common 
schools,"  passed  May  1,  1873,  which  provides  for  the  separate 
•education  of  white  and  colored  children,  colored  children,  in  a 
district  where  no  provision  has  been  made  for  the  separate  edu- 
cation of  such  children,  can  be  rightfully  excluded  from  the 
benefits  of  schools  in  which  white  children  are  instructed  ?  A 
majority  of  the  court,  however,  are  of  opinion,  that  the  solution 
of  that  question  would  not  determine  the  rights  of  the  parties  to 
this  action.  Let  it  be  conceded,  for  the  purposes  of  this  case, 
that  Smith's  children  were  wrongfully  excluded  by  the  teacher, 
under  the  direction  of  the  local  board  of  director.  The  rights 
of  the  parties  would  have  been  exactly  similar,  if  white  children 
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hail  l)een  wn">ngfiilly  excluded.  In  either  caise,  tlie  wrong^ 
would  I'esult  from  the  fact  of  exclusion,  and  not  from  the  mo- 
tive. The  stipulation  for  exclusion  in  the  contract  of  employ- 
ment, as  well  as  the  fact  of  exrJnsion  from  the  school,  must  be 
attributed  to  the  mistake  or  error  in  judgment  of  the  local 
board  of  directors;  and  tlie  simple  question  is,  should  the 
relator  be  deprived  of  liis  compensation  for  services  faithfully 
performed  under  the  direction  of  his  employers,  solely  on  the 
ground  that  such  direction  was  in  violation  of  the  rights  of 
certain  pupils  ? 

By  section  53  of  the  act,  it  is  provided,  "  that  in  each  town- 
ship district,  the  local  directors  shall  employ,  or  dismiss  for 
sufficient  cause,  tlie  teacher  or  teachers  of  the  school  or  schools 
in  the  sub-district  in  which  they  reside,"  and  it  is  only  "  in  case 
the  local  directors  of  any  sub-district  shall  fail  to  employ  a 
teacher  or  teachers  as  aforesaid,"  that,  "  the  board  of  education 
shall  employ  a  teacher  or  teachers  for  such  sub-district."  In 
the  case  before  us,  the  local  directors  employed  the  relator,  and 
continued  him  in  service  during  the  whole  period  of  his  em- 
ployment, and  at  the  end  of  the  term  certified  the  amount  due 
to  him  for  services  to  the  township  clerk,  whose  duty  it  was, 
upon  the  filing  of  such  certificate  by  the  teacher,  together  vrith 
such*  reports  as  were  required  by  the  rules  of  the  board,  and 
his  certificate  of  qualifications  from  the  board  of  county  exam- 
iners (all  of  which  were  done),  to  draw  an  order  for  the  amount 
upon  the  township  treasurer.  This  duty  was  required  of  the 
defendant  as  township  clerk,  and  not  as  clerk  of  the  township 
board  of  education.  In  order  to  ascertain  his  duty  in  the 
premises,  the  statute  prescribing  the  duties  of  township  clerk 
was  his  guide,  and  not  the  resolutions  or  orders  of  the  board 
of  education. 

Assuming  that  the  stipulation,  in  the  contract  of  employ- 
ment, for  the  exclusion  of  Smith's  children  from  the  school, 
was  void,  for  want  of  power  to  make  it,  and  supposing  further, 
that  the  act  of  excluding  these  pupils  was  in  violation  of  their 
rights,  it  is  nevertheless  true,  that  the  relat9r  was  employed  to 
teach  in  said  sub-district,  and  did  so  teach  during  tlie  whole 
term   of   his  employment.     And   it   is   also   true,  upon   this 
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assumption,  ths,t  the  excluded  ptipils  might  have  compelled 
tlieir  admission  to  the  beneiits  of  the  school  by  writ  of  man- 
damns,  or,  by  civil  action,  have  recovered  damages  for  their 
wrongful  exclusion.  Ample  remedy  was  and  is  provided  by 
the  law  for  the  redress  of  such  a  wrong.  Bat  the  idea  of  such 
a  wrong,  and  iuch  remedy,  is  based  on  the  assumption  that 
these  childi-en  were  excluded  from  a  public  school  to  the  bene- 
fits of  which  they  were  entitled ;  and  in  order  to  constitute  the 
seliool  from  wliich  tiiey  were  excluded,  a  public  school  to  which 
they  were  entitled  to  admission,  it  must  be  admitted  that  the 
relator  was,  in  fact  and  in  law,  employed  as  a  teacher  by  the 
local  directors — for  the  reason,  that  if  his  employment  as  a 
teacher  of  a  public  school  was  wholly  illegal  and  void,  it  must 
follow  that  these  children  suffered  no  wrong  in  being  excluded 
from  the  school  by  him,  inasmuch  as,  in  such  case,  the  school 
taught  by  him  was  a  private  school,  to  which  they  were  not 
entitled  to  admission.  But  such  view  of  the  case  cannot  be 
maintained ;  for  surely,  if  the  excluded  pupils  had  instituted 
proceedings  to  compel  their  admission  to  the  school,  as  taught 
by  the  relator,  neither  the  teacher  nor  local  directors  could 
have  defended  upon  the  ground  that  the  school  was  not  a  pub- 
lic school  organized  and  maintained  under  the  provisions  of 
said  statute.  Such  defense  would  have  been  denied,  not  upon 
any  ground  of  estoppel,  but  upon  the  ground  that,  in  fact 
and  in  law,  it  was  a  public  school  within  the  purview  of  said 
act. 

Judgment  of  the  district  court  reversed^  and 
peremptory  writ  of  mandumvs  awarded. 

BoYNTON,C.J.  I  concur  in  the  reversal  of  the  judgment  of 
the  district  court,  solely  on  the  ground  that  when  the  teacher 
presents  to  the  township  clerk  the  certificates  and  reports 
named  in  the  last  clause  of  section  53  of  the  act  of  May 
1,  1873,  for  the  reorganization  and  maintenance  of  common 
schools,  it  is  the  duty  of  the  clerk  to  draw  an  order  on  the  town- 
ship treasury  for  the  amount  due  the  teacher  for  his  services. 
He  cannot  go  back  of  the  certificate  of  the  local  directors,  and 
inquire  into  the  validity  of  the  contract  under  which  the  serv- 
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ices  were  perfonned.  That  a  contract  between  a  teacher  and 
local  directors,  by  wliich  the  former  agrees,  as  a  part  considera- 
tion of  his  employment,  to  exclude  from  the  school  pupils  that 
have  the  right  to  attend  the  school,  is  illegal,  and  consequently 
void,  I  entertain  no  doubt.  But  where  the  same  has  been  so 
far  executed,  as  to  leave  nothing  to  be  done  save  the  mere  min- 
isterial act  of  drawing  an  order  for  the  amount  certified  to  be 
due  the  teacher,  it  seems  to  me  to  be  entirely  beyond  the 
power  of  the  township  clerk  to  prevent  payment  of  the  services, 
by  withholding  the  order. 

Johnson,  J.,  dissenting.  The  statement  of  facts  shows  that 
the  relator,  in  making  his  contract  with  the  local  directors  to 
teach  the  school,  expressly  stipulated  for  the  exclusion  of  certain 
colored  youth  from  the  school,  and  that  he  faithfully  executed 
.this  contract  by  actually  refusing  to  admit  or  teach  them  ;  that  it 
was  not  practicable  for  the  board  of  education  of  tlie  township 
to  provide  for  them  a  separate  school,  and  that  said  board  had 
ordered  them  instructed  in  this  school. 

This  contract  being  made  and  performed  by  the  relator  in 
violation  of  the  school  law,  and  of  the  rights  of  these  children, 
.and  against  public  policy,  as  is  conceded  by  the  opinion  of 
a  majority,  I  think  it  follows,  that  no  court  of  justice  should 
lend  its  aid  to  its  enforcement,  especially  where  it  appropriates 
money  out  of  the  school  funds  provided  for  the  equal  benefit 
of  all.  Spurgeon  v.  McElwain^  6  Ohio,  442 ;  State  v.  FindUy^ 
10  Ohio,  51 ;  Eossman  v.  McFarUnd,  9  Ohio  St.  369 ;  lla- 
her  V.  German  Cong.^  16  Ohio  St.  371 ;  Delaware  v.  Andrews, 
18  Ohio  St.  49. 


The  State  of  Onio,  by  John  Little,  Attorney-General,  ex 
reL  V,  The  Dayton  &  South-eastern  Railroad  Company. 

1.  The  provision  in  section  16  of  the  corporation  act  of  May  1,  1858, 
wliich  requires  a  railway  company  to  place  ahigliway  crossed  or  divert- 
ed, "  in  such  condition  as  not  to  impair  its  former  usefulness,"  is  a  con- 
dition inseparable  from  the  right  or  franchise  granted  to  such  company 
to  cross  the  highway  with  its  railroad,  or  to  divert  it  from  its  location. 
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2.  Wbile  the  company  continues  in  the  exercise  of  the  franchise,  the  state 

has  the  right  to  compel  it  to  perform  the  condition  upon  which  the 
franchise  was  granted,  by  petition  invoking  the  equity  powers  of  the 
court,  prosecuted  by  the  attorney-general  in  the  name  of  the  state. 

3.  In  enjoining  the  railway  company  from  using  the  highway,  where  it  has 

been  diverted  by  the  company  from  its  location,  but  left  in  such  cloae  **^_ 

proximity  to  the  railway  as  to  make  it  dangerous  for  public  travel,  it  *^mp 

is  proper  for  the  court  to  prescribe  what  change  in  the  location  shall  f ._, 

operate  to  supersede  the  injunction.  ^ 

4.  On  allowing  an  injunction  against  the  company  from  any  further  work  !^ 

on  or  obstruction  of  the  highway,  the  court  may,  on  final  hearing, 
require  the  removal  of  the  obstructions  already  placed  thereon,  in  case 
the  company  refuse  to  restore  such  highway  to  its  former  usefulness. 

5.  The  remedy  given  to  the  county  commissioners  by  the  act  of  March  7, 

1873  (70  Ohio  L.  53),  for  the  obstruction  of  a  state  or  county  road,  is 
cumulative,  and  does  not  affect  the  right  of  the  state  to  maintain  tb^ 
present  action. 


Error  to  the  District  Court  of  Montgomery  County. 

The  original  action  was  prosecuted  in  the  name  of  the  state 
by  John  Little,  attorney-general,  on  the  relation  of  James  Cros- 
by, Patrick  McGee,  and  Francis  M.  Kemp,  citizens  and  trust- 
ees of  Mad  "River  township,  Montgomery  county. 

The  object  of  the  petition  was  to  enjoin  the  defendant  from 
obstructing  a  public  county  road,  by  the  construction  and  oper- 
ation of  its  railroad. 

It  is  averred,  among  other  things,  in  the  petition,  that  "  the 
defendant,  not  regarding  the  rights  and  interests  of  the  public, 
is  now  engaged  in  constnicting  its  road  in  such  a  manner,  and 
at  such  an  acute  angle,  that  its  track,  if  thus  completed,  will 
run  some  distance  upon  and  for  the  entire  distance  thence  to 
"  the  turnpike,  parallel  with,  and  but  a  few  feet  from,  tlie  trav- 
eled road-bed  of  said  public  road,  as  laid  out  and  used  by  the 
public  for  the  last  fifty  years.  At  no  point  from  said  proposed 
first  point  of  contact  to  the  turnpike,  a  distance  of  over  six 
hundred  feet,  is  said  proposed  railroad  track  more  than,  say  fif- 
teen feet  from  the  old  road-bed  of  said  public  road,  and  gen- 
erally along  said  distance  the  two  are  much  nearer  together 
than  this.  The  crossing  of  the  sixty  feet  in  width  belonging 
to  said  road,  is  not  completed  from  the  southerly  point  of  en- 
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trance  thereon,  until  said  railroad  enters  said  Springfield  pik< 
a  distance  of  over  six  hundred  feet,  and  travelers  on  said  roa 
to  or  from  Dayton  are  compelled  to  cross  said  railroad  trac 
twice,  the  crossing  at  the  pike  being  unusually  dangerous. 

"  The  proposed  crossing  at  the  south  is  at  an  angle  of  onl 
five  degrees  with  the  traveled  road-bed,  and  parties  approachinj 
it  from  the  south-east  will  be  unable  to  see  or  hear  approacl: 
ing  trains,  and  even  when  on  the  railroad  track,  at  said  pre 
posed  crossing,  will  not  be  able  to  see  a  locomotive  approacl 
ing  from  the  west  around  the  base  of  said  hill,  until  it  wi] 
be  so  near  as  to  make  it  impossible  for  such  parties  to  protec 
themselves  from  danger. 

"  The  plaintiH  alleges  that  the  public  road  aforesaid  is  ai 
exceedingly  convenient  and  valuable  highway,  much  used  bj 
the  people  of  the  neighborhood  adjacent,  and  the  citizens  of  th( 
city  of  Dayton,  for  business  and  ploasure.  If  the  defendan 
completes  and  operates  its  road  as  it  now  proposes  at  sai< 
— ^;  I  point,  said  road  will  be  very  greatly  damaged  as  a  public  high 

^    j  way;  its  usefulness  will  be  very  greatly  diminished  and  im 

^c:J  paired;  and  the  said  crossing  will  be  exceedingly  dangeroui 

J^mX  and  unsafe  to  the  traveling  public,  both  upon  the  road  an< 

upon  said  railroad. 

"  The  damage  to  the  public  will  be  iiTcparable,  and  not  t< 
be  estimated  in  damages,  and  the  present  structure  of  the  de 
fendant,  as  already  completed  and  contemplated,  will  be  a  con 
tinning  public  nuisance. 

"  Plaintiff  also  alleges  that  this  damage,  injury,  and  nuisanc< 
is  not  the  result  of  a  necessity  laid  upon  defendant  in  the  pros 
ecution  of  its  enterprise,  and  that  in  this  it  is  guilty  of  ar 
oppressive  and  unwarranted  use  of  its  authority  and  discretion 

"Plaintiff  avers  also  that  defendant  has  never  taken  anj 
legal  steps  to  appropriat-e  or  condemn  a  right  of  way  over  anc 
upon  said  roadway ;  neither  does  it  claim  the  right  to  thus  in 
terfere  with,  occupy,  and  use  said  roadway  by  virtue  of  anj 
purchase  or  agreement. 

"  Wherefore  plaintiff  prays  that  defendant,  by  order  of  thu 
c^urt,  be  perpetually  enjoined  from  any  farther  work  ^vithil] 
the  boundaries  of  said  public  road ;  from  completing  the  con 
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Btruction  thereof  as  now  proposed ;  from  running  or  operating 
its  road  with  locomotives,  while  said  public  road  is  in  its  pres- 
ent condition,  and  from  any  use  of  said  common  road  that  will 
impair  its  usefulness  to  the  public.  That,  upon  the  final  hear- 
ing of  tliis  case,  defendant  may  be  ordered  to  remove  tlie 
obstructions  it  has  already  placed  in  said  public  road,  or  may 
hereafter  place  therein  prior  to  the  final  disposition  of  this  case,  {^ 

and  that  it  may  be  required,  by  order  of  tliis  court,  to  place  t^ 

said  public  road  at  this  point  in  a  condition  which  will  leave  it  "tl 

as  valuable  and  useful  to  the  public  as  it  was  before  it  was  j 

interfered  with  as  aforesaid  by  said  defendant. 

"  And  plaintiff  prays  for  such  further  i  elief  as  may  be  necea-  i^ 

sary  to  guard  and  protect  the  public." 

To  the  petition  there  was  a  general  demurrer,  which,  being 
overruled,  the  case  was  heard  upon  testimony,  and  a  decree  ^ 

rendered  in  favor  of  the  plaintiff.  ^ 

The  decree,  in  effect,  enjoined  the  defendant  from  using  or  «. 

occupying  said  public  road  by  its  railroad,  and  required  the  ^ 

removal  of  the  obstructions    already  placed  thereon  by  the  S 

defendant,  unla&s  the  latter,  within  a  time  prescribed,  shoidd  3 

so  change  the  location  of  said  county  road  as  to  make  it  rea-  ™ 

sonably  safe  for  public  travel.  The  change  to  be  made  which 
should  operate  to  supersede  the  injunction  and  give  the  com- 
pany the  right  to  cross  and  occupy  the  road  as  previously 
located  was  prescribed  in  the  decree. 

On  error,  prosecuted  by  the  company,  the  judgment  or 
decree  of  the  court  of  common  pleas  was  reversed  by  the 
district  court  and  the  demurrer  to  the  petition  sustained. 

The  present  petition  in  error  is  prosecuted  for  the  reversal 
of  the  judgment  of  the  district  court,  and  the  affirmance  of 
that  of  the  court  of  common  pleas. 

Thomas  O.  Lowe^  with  whom  was  John  LitUe^  attorney- 
general,  and  John  M,  Spriggs^  prosecuting  attorney,  for  plaint- 
iff in  error : 

I.  The  injury  complained  of  is  admitted  to  be  a  public 
nuisance.  It  is  declared  to  be  such  by  statute.  Swan  & 
Critchfield,  881 ;  Id.  279,  §  33 ;  see  also  Moshier  v.  Bailroady 
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8  Barb.  427;  Wood  on  Nnisances,  §§  250-257,  inclusive. 
Public  nuisances  are  to  be  dealt  with  by  the  state  in  one  of 
two  ways  ;  either  by  indictment  or  by  information  in  equity. 
The  general  doctrine  concerning  infonnations  in  equity,  ap- 
plicable to  cases  of  purpresture  and  public  nuisances,  is  found 
in  the  following  text-books  and  authorities:  Story's  Equity 
Jurisprudence,  §§  920-924 ;  2  Johns.  Ch.  381 ;  Wood  on  Nui- 
sances, §  811,  et  seq. ;  Attomei/- General  v.  Hudson  River  i?. 
li.  Co.,  1  Stockt.  (N.  J.)  526 ;  Newark  v.  Elmer,  1  Stockt. 
(N.  J.)  754;  People  v.  Vanderbilt,  26  N.  Y.  287;  Attorney- 
General  v.  CohoeSy  6  Paige,  133  ;  State  v.  liallroad,  1  Dutch. 
436  ;  Peojyle  ex  rel.  TeschemacJier  v.  Davidson,  30  Cal.  379 ; 
Hodges  on  Railways,  439-445;  Attorney-General  \.  Londmi 
cfe  S,  W.  li.  It,,  3  De  G.  &  Smalley,  439 ;  Attorney-General 
V.  GL  Nortliern  li,  li,,  4  Id.  75 ;  American  Law  Register, 
April,  1877. 

II.  When  corporations  are  exceeding  the  legitimate  scope  of 
their  authority,  a  proper  preventive  remedy  is  a  suit  by  the 
attorney-general.  High  on  Injunctions,  §  770;  Putnam  v. 
Valentine,  5  Ohio,  187;  Walker  v.  Railroad  Co.,  8  Ohio, 
38. 

III.  In  all  cases  where  the  state  is  the  proper  party  plaintiff, 
it  is  the  law  officer  of  the  state  who  brings  the  action.  This 
officer,  at  common  law,  is  the  attorney -general.  Story  Eq.  PI. 
§  49.  Section  19  of  the  attorney-generars  act  of  tlie  state  of 
Ohio  (SAvan  &  Critchfield,  90).  A  duty  in  this  direction  is 
also  laid  upon  the  prosecuting  attorney.  Swan  &  Critchfield, 
1225,  §  2. 

IV.  By  the  act  of  March  7,  1873  (70  O.  L.  53),  county 
commissioners  appear  to  have  the  riglit  to  sue  for  damages, 
and  obtain  an  order  for  the  abatement  of  a  nuisance  in  a  coun- 
ty road.  This  is  simply  an  enlargement  of  their  legal  powers, 
and  the  remedy  is  only  concurrent  with,  and  not  exclusive  of, 
the  right  of  the  state  to  restrain  the  creation  of  the  nuisance. 
Darling  v.  Peek,  15  Ohio,  65,  71.  See  also  20  Ohio  St.  389, 
citing  1  Story's  Eq.  §  80.  Cram  v.  Greeri,  6  Ohio,  430.  It 
would  be  a  strange  proposition  to  say  that  the  state  cannot  re- 
Btniin  the  creation  of  a  nuisance  simply  because  the  county 
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commissioners  have  been  authorized  to  proceed  to  have  it 
abated.  It  is  no  objection  to  an  injunction  Uke  this  that  its 
form  is  mandatory.  It  amounts  to  the  same  thing  as  restrain- 
ing from  maintaining.     Hodges  on  Railways,  620. 

D,  B.  Corwine^  for  defendant  in  error : 

This  is  not  a  case  for  injunction.  The  damage  is  not  irrepa- 
i-ablo.  Stewart  v.  liailroad  Co,  14  Ohio,  358.  Compensation 
is  all  the  plaintiff  is  entitled  to.     18  Ohio  St.  169. 

The  plaintiffs  are  not  proper  parties. 

1.  The  trustees  ai"e  not  authorized  by  law  to  make  any  such 
relation  in  reference  to  a  county  road.  5  Ohio,  186 ;  2  Wall. 
501 ;  10  Ohio,  369 ;  and  ^qq  State  ex  rel.  cfic.  v.  Commissioners^ 
cfcc,  5  Ohio  St.  497 ;  liailroad  Co,  v.  Commissioners^  c£r.,  1  Ohio 
St.  105 ;  State  ex  rel.  <&g.  v.  Tarnpihe  Co,,  16  Ohio  St.  308. 

2.  In  all  cases  like  the  one  presented  in  tlie  petition,  the 
county  commissioners  are  alone  authorized  to  bring  suit,  and 
the  suit  must  be  brouglit  by  and  in  the  name  of  such  commis- 
sioners.    70  Ohio  L.  53,  §  17. 

White,  J.  The  original  petition  in  this  case  is  in  the  nature 
of  an  information  or  bill  in  equity  to- restrain  the  defendant 
from  the  pennanent  obstruction  of  a  public  highway,  to  the  in- 
jury of  the  public ;  and  the  first  question  arising  in  the  case  is, 
whether  the  attorney-general,  in  the  name  of  the  state,  can 
maintain  the  action. 

That  coui-ts  of  equity  exercise  jurisdiction  in  cases  of  pur- 
presture  and  nuisance,  of  encroachments  upon  the  public 
rights,  as  upon  highways,  rivers,  and  streets  of  towns,  is  well 
settled.  The  jurisdiction  is  predicated  npon  the  broad  gi'ound 
of  preventing  irrepaniblo  injury,  interminable  litigation,  a 
multiplicity  of  suits,  and  the  protection  of  rights.  Putnam  v. 
Valentine,  5  Ohio,  187 ;  Law  of  Nuisance  by  Wood,  §  769, 
and  notes. 

Under  the  system  of  equity  pleading,  prior  to  the  adoption 
of  the  code,  the  proper  remedy,  in  cases  of  nuisances  purely 
public,  was  by  information  or  bill  in  the  name  of  the  attorney- 
general,  or  of  the  government,  instituted  by  him.     Law  of 
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Nuisance,  supra^  §  811 ;  Story  Eq.  Jur.  §  923  ;  Story  Eq.  ' 
§8. 

That  the  attomey-geneml  was  authorized  to  institute  st 
euits  in  behalf  of  tlie  public  is  abundantly  shown  by  the  i 
thorities.  Attorney-General  v.  Johnson^  Mayor ^  Comrruma^ 
<&  Citizens  of  London^  Wilson  Ch.  87 ;  People  v.  Vanderb^ 
26  N.  Y.  287 ;  People  v.  Daoidson.,  30  Cal.  379 ;  Attorn 
General  v.  Stewart^  21  N.  J.  340 ;  Attorney-General 
Forhes,  2  Mylne  &  C.  123. 

When  the  suit  did  not  immediately  concern  the  rights 
the  crown  or  goverment,  its  officers  depended  on  the  rclati 
of  some  pei'son,  whose  name  was  insei-ted  in  the  inform ati 
as  the  relator.     A  relator,  however,  in  such  cases  was  by 
means  indispensable;    and  the  attorney-general  might,   if 
chose,  proceed  in  the  suit  without  one.     Story  Eq.  PI.  §  8. 

Section  19  of  the  act  prescribing  the  duties  of  the  attorns 
general,  authorizes  him  to  "  prosecute  any  suit,  information, 
other  suit,  either  at  law  or  in  equity,  in  behalf  of  the  state, 
in  which  the  state  may  be  interested."  S.  &  C.  90.  Unc 
this  provision  of  the  statute,  the  attorney-general  was  fu 
authorized  to  maintain  the  action. 

The  petition  describes  the  relators  as  citizens  and  trustees 
Mad  Kiver  Township,  in  the  county  of  Montgomery ;  and 
is  claimed  by  counsel  for  the  defendant,  that  as  such  trust( 
they  have  no  authority  to  act  as  relators.  This  may  be  c( 
ceded  ;  but  they  were  also  citizens,  and  as  such  were  co 
petent  relatoi-s.  Moreover,  as  already  remarked,  it  v 
competent  for  the  attorney-general  to  institute  the  suit  wi 
out  a  relator. 

The  defendant  was  incorporated  under  the  act  of  May 
1852,  to  i)rovide  for  the  creation  and  regulation  of  incor] 
i-ated  companies.     S.  &  C.  271. 

Section  IG  of  the  act  is  as  follows :  "  It  shall  be  lawful  j 
such  corporation,  whenever  it  may  be  necessary  in  the  a 
stniction  of  such  road,  to  cross  any  road  or  stream  of  water, 
divert  the  same  from  its  present  location  or. bed;  but  bj 
corporation  shall,  without  unnecessary  delay,  place  such  re 
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[)r  stream  in  sacb  condition  as  not  to  impair  its  former  nseful- 
Qess." 

This  provision  of  the  statute  forms  part  of  tlie  charter  of 
the  r.dlroad  company;  and  though  subject  to  alteration  or 
repeal,  yet  until  so  altered  or  repealed,  it  has  the  effect  of  a 
contract  between  the  state  and  the  company,  in  fixing  the 
rights  and  liabilities  of  the  latter. 

The  obligation  of  the  company  to  place  the  highway  in  such 
condition  as  not  to  impair  its  former  usefulness  tr  the  public, 
is  a  condition  inseparable  from  the  right  or  franchise  granted 
to  the  company  to  cross  the  highway  with  its  railroad,  or  to 
divert  it  from  its  location  for  the  accommodation  of  the  rail- 
road. Railroad  Co.  v.  Commissioners  of  Greene  Co.^  31  Ohio 
St  338. 

While  the  company  continues  in  the  exercise  of  the  fran- 
chise, we  entertain  no  doubt  of  the  right  of  the  state  to  compel 
it  to  perform  the  condition  upon  which  the  franchise  was 
granted.  This  may  be  done,  as  was  sought  in  this  case,  by 
petition  invoking  the  equity  powers  of  the  court,  prosecuted 
by  tlie  attorney-general  in  the  name  of  the  state.  Such  was 
the  form  of  remedy  in  Attotm^y-General  v.  London  cfe  Sauth 
Western  Railway  Co,y  3  De  G.  &  S.  439 ;  and  in  The  Same 
V.  Greai  Nortliern  Railway  Co.^  4  Id.  75. 

In  PeopU  V.  C  cfe  A.  R.  R.  Co.  (67  111.  118),  and  in  PeopU 
V.  i>.  c&  C.  R.  R.  Co.  (58  N.  Y.  152),  the  remedy  was  by 
mandamus.  But  no  injunction  was  sought  in  these  cases ;  and, 
without  saying  that  mandamus  might  not  have  been  resoi1;ed 
to  in  the  present  case,  yet,  the  mode  adopted  was  appropriate, 
and  afforded  a  more  flexible  remedy. 

The  plaintiff  having  been  found  entitled  to  an  injunction 
against  the  use  of  the  highway  by  the  railroad  company,  and  the 
latter  having  diverted  it  from  its  location,  but  leaving  it  in  such 
close  proximity  to  the  raihoad  as  to  make  it  dangerous  for 
piibUc  travel,  it  was  proper  for  the  court  to  presc^ribe  what 
change  in  the  location  should  operate  to  supersede  the  injunc- 
tion. Tlie  condition  was  im]x>sed  after  the  final  hearing  of 
the  cause,  on  testimony,  and  there  is  nothing  in  the  record 
showing  that  the  condition  prescribed  was  unreasonable. 
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There  was  no  error  in  the  court  after  enjoining  the  d< 
ant  from  any  further  work  on  the  higliway,  requiring 
failure  to  comply  with  the  condition  prescribed,  to  remoi 
obstructions  already   placed   tliereon  by   the  company. 
People   V.    Vanderbilty  supra^  295,  298;    Corning   v. 
Iron  <&  Nail  FactoTy,  40  N.  Y.  191.     The  plaintiff, 
entitled  to  a  perpetual  injunction,  it  was  competent  fc 
court  to  administer  full  relief. 

Counsel  for  the  defendant  relies  on  the  act  of  March  7, 
(70  Ohio  L.  53),  amending  the  act  establishing  boar 
county  commissionei's,  as  furnishing  the  only  remedy  in 
of  the  obstruction  of  a  state  o.-  county  road.  That  act  ai 
izes  an  action  to  be  brought  to  recover  damages  by  the  c< 
commissioners. 

We  regard  the  act  as  merely  cumulative,  and  not  as  i 
way  affecting  the  right  of  the  State  to  maintain  the  pi 
action.  Darling  v.  PecJc^  15  Ohio,  71 ;  People  v.  Vandi 
26  K  Y.,  294,  295. 

Judgment  of  the  district  court  revereed,  and  that  of  the 
mon  pleas  affirmed,  with  an  allowance  of  further  time  t 
defendant,  within  which  to  couiply  with  the  order. 


Elizabeth  McQuade  v.  Sylvester  II.  Rosecrans 

In  an  action  to  foreclose  a  mortgage,  the  defense  was  set  up,  that  th( 
gage  was  given  to  secure  double  the  amount  of  the  money  loaned 
on  by  the  mortgagee,  with  intent  to  defraud  the  creditors  of  the 
gagor.     Held, 

1.  That  tlic  consideration  of  said  mortgage  being  entire  and  illegal,  t 

of  equity  will  not  aid  its  foreclosure. 

2.  That  the  defense  of  illegality  of  consideration  in  such  case,  maj*^  b( 

by  the  mortgagor  or  by  any  person  succeeding  to  his  interest  ; 
it  is  error  for  the  court  to  exclude  testimony  offered  by  the  dcf< 
to  establish  such  defense. 

Error  to  the  District  Court  of  Scioto  County. 

The  action  below  was  brouglit  by  Sylvester  H.  Hose 
against  Elizabeth  McQuade  and  John  McQuade,  adniinisi 
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de  lonu  7wn  of  Ilugli  Reiley,  to  foreclose  two  mortgages  exe- 
cuted by  said  Reiley  and  his  wife  Elizabeth,  now  the  plaintiff 
Elizabeth  McQuade,  to  secure  the  payment  of  certain  promis- 
sory notes,  amounting  in  the  aggregate  to  $1,600,  executed  by 
Hugh  Reiley  and  delivered  to  Emanuel  Thinpoint,  the  de- 
fendant's testator,  in  the  years  1857  and  1858.  Said  Eliz- 
abeth was  sole  heir  of  the  said  Ilugh  Reiley.  The  answer 
averred,  among  other  things,  that  at  the  time  said  Hugh 
Reiley  executed  the  said  notes  and  mortgages,  he  was  in  em- 
baiTassed  circumstances,  and  involved  in  debt  beyond  his 
means  to  pay,  without  resort  to  the  real  estate  mortgaged,  and 
that  said  mortgages  were  executed  by  said  Reiley  and  received 
by  said  Tliinpoint  in  double  the  amount  actually  loaned,  for  the 
purpose  of  placing  the  property  mortgaged  beyond  the  reach  of 
the  creditoi-s  of  Reiley.  TJ^e  reply  admitted  that  the  considera- 
tion of  said  notes  secured  by  said  mortgages  to  tlie  amount  of 
$800  was  never  paid  to  said  Reiley  by  said  Thinpoint,  but  was 
a  trust  fund  created  by  said  Reiley  in  favor  of  said  Elizabeth, 
who  after  the  death  of  said  Hugh  Reiley  and  before  said  suit 
was  commenced,  intermarried  with  John  McQuade.  The  re- 
ply denied  that  said  conveyances  were  made  with  intent  to  de- 
fraud the  creditoi-s  of  said  Hugh  Reiley.  On  the  trial  in  the 
district  court,  to  which  the  cause  had  been  a])pealed,  tlie  plaint- 
iffs in  error  called  as  a  witness  Cornelius  McCoy,  who  stated 
that  he  was  acquainted  with  Hugh  Reiley  in  his  lifetime,  the 
former  husband  of  the  said  Elizabeth  McQuade,  and  counsel 
for  defendants  therein  propounded  to  the  witness  the  following 
question,  viz. : 

"  What,  if  anything,  do  yoM  know  as  to  the  pecuniary  cii^ 
cumstances  of  Hugh  Reiley,  prior  to  his  death  ?" 

To  which  question  the  plaintiff,  by  his  counsel,  objected,  and 
tlie  court  sustained  said  objection,  and  the  witness  was  not 
permitted  to  answer  said  question. 

Counsel  for  defendants  then  proposed  and  offered  to  prove 
by  said  witness,  and  other  witnesses,  tliat  at  the  time  of  the  ex- 
ecution of  said  notes  and  mortgages  sued  upon,  the  same 
were  given  for  just  double  the  amount  of  money  actually 
loaned.    That  the  said  Hugh  Reiley  was  being  sued  by  various 
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creditors  and  was  in  embarrassed  circumstances  and  wholly  in- 
solvent, which  facts  were  well  known  to  both  said  Hugh  Eeiley 
and  the  said  Emanuel  Thinpoint,  and  that  the  object  on  the 
part  of  botli  said  Reiley  and  Thinpoint  in  taking  the  notes  and 
mortgages  for  double  the  amount  loaned,  was  to  cover  up  and 
protect  said  real  estate  so  mortgaged  from  being  levied  on  and. 
sold  in  payment  of  the  debts  due  to  said  creditors ;  that,  in  fact, 
the  giving  and  taking  of  the  said  notes  and  mortgages  did 
operate  as  a  fraud  on  said  creditors ;  but  the  court  ruled  that 
said  evidence  and  each  part  thereof  was  incompetent ;  that  the 
contract,  as  between  the  said  Emanuel  Thinpoint  and  Hugh 
Reiley  must  be  regarded  as  executed,  and  that  the  defendant, 
Elizabeth  Reiley,  was  not  in  a  position  to  raise  the  question  of 
f i-aud  upon  the  creditors  of  the  said  Hugh  Reiley,  and  therefore 
excluded  the  testimony  offered.  Judgment  having  been  given 
for  the  plaintiff  below,  the  exclusion  of  said  testimony  is  here 
assigned  as  error. 

W.  A.  UutchinSy  N.  W.  Evarbs^  and  Duncan  Livingatoney 
for  plaintiffs  in  error  : 

Where  a  party  aids  another  in  an  illegal  object,  he  shall  not 
be  assisted  by  the  law,  nor  where  contracts  contrary  to  sound 
morals,  public  policy,  or  forbidden  by  law,  are  entered  into, 
will  they  be  executed  by  courts  of  justice.  Spurgeon  v.  McElr- 
wain,  6  Ohio,  442 ;  B.  &  P.  551 ;  1  M.  &  S.  593 ;  Piatt  v.  SL 
Clair,  6  Ohio,  227 ;  1  Ohio  St.  262  ;  6  Johns.  Ch.  117;  3  Dana, 
540;  Boltv.  Rodgers^Z  Paige,  157;  lioU  v.  If aguet,  4  Ohio, 
400 ;  Lradford  v.  Bycrs,  17  Ohio  St.  396 ;  Raguet  v.  Roll, 
7  Ohio,  })t.  1,  77.  The  same  principle  was  laid  down  by  the 
court  in  the  case  of  NeUis  v.  Clark,  20  Wend.  24,  and  Smith 
v.  Ilubhs,  1  Fair,  71 ;  Goudy  v.  Gebliart,  1  Ohio  St.  262,  in  all 
of  which  cases  the  question  is  thoroughly  considered,  and  to 
which  the  special  attention  of  the  court  is  called.    ' 

A  fraudulent  grantee  or  mortgagee  cannot  enforce  any  claims 
to  or  against  the  property  in  a  court  of  equity ;  his  only  remedy 
is  at  law.  Mason  v.  BaJcer,  1  A.  K.  Marsh.  208 ;  Caston  v. 
Ballard,  1  Hill,  406 ;  Gellvard  v.  Batter,  40  Iowa,  152;  Shiley 
V.  Jones,  6  B.  Munr.  274 ;   Wearse  v.  Peirce,  41  Mass.  141 ; 
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merUt  v.  Miles,  22  N.  11.  523 ;  Wes^faU  v.  Jones,  23  Barb. 
Jones  V.  Comer,  5  Leigli,  350 ;  MlUer  v.  MurcHe,  21  111. 
I ;  Brookhover  v,  Harst,  1  Met.  (Kj.)  GG5.  Neither  can  an 
on  be  maintained  on  a  note  given  with  a  fraudnlent  mort- 
«.  Bookhover  v.  Rurst,  1  Met.  (Kj.)  665. 
f  a  part  of  the  consideration  for  transfer  be  merely  a  nom- 
.  or  colorable  consideration,  contrived  to  hinder,  delay  or 
raud  creditors,  the  whole  transfer  is  void.  Floyd  v.  Good- 
(,  8  Terg.  848 ;  Merrit  v.  Givens,  8  Ala.  694 ;  Taltum  v. 
nter,  14  Ala.  557;  Burke  v.  Murphy,  27  Miss.  167; 
KerUy  v.  Gladwin,  10  Cal.  227 ;  Fiedler  v.  Bay,  2  Sandf. 
;  Mead  v.  C(mibs,  19  N.  J.  Eq.  112 ;  IlaU  v.  Ilayden,  41 
.  242 ;  AWee  v.  TFc^^j^,  16  N.  H.  362 ;  Codidge  v.  Melvin, 
N".  H.  510 ;  Johnson  v.  Murcheson,  1  Winst.  292 ;  (7awi- 
i  V.  McFarland,  6  American  Dec.  566. 
f  a  mortgage  is  made  with  the  intent  to  secure  a  part  of  the 
perty  to  the  mortgagee,  and  to  cover  the  residue  for  the 
of  the  debtor,  it  is  void  as  to  the  whole.  To  render  an 
rument  valid,  it  must  be  given  in  good  faith  and  without 
intent  to  defraud  creditors,  for  an  unlawful  design  vitiates 
entire  instrument  and  renders  it  void.  RusscU  v.  Winne, 
^,  Y.  591 ;  Divver  v.  McLaugldin,  2  Wend.  596 ;  Tichnor 
Wiswall,  9  Ala.  305;  Goodhue  v.  Barrin,  2  Sandf.  Ch. 
;  Darwin  v.  Ilandley,  3  Yerg.  502 ;  Young  v.  Pate,  4 
■g.  164 ;  SomerviUe  v.  HorUm^  4  Yerg.  541 ;  Swinford  v. 
]ers,  23  Cal.  233. 

L  fraudulent  stipulation  in  a  written  instrument  vitiates  the 
)le.  The  taint  as  to  a  part  renders  the  whole  instrument 
1.  Whenever  an  instrument  is  good  in  part,  and  fraudulent 
)art,  it  is  void  altogether,  and  no  interest  passes  under  tlie 
t  which  is  good.  Hay  slop  v.  Clarke,  14  Johns.  458 ;  Mackit 
laims,  5  Cow.  547 ;  Goodrich  v.  Downs,  6  IliD,  438 ;  Al 
!  V.  Winn,  7  Gill,  446;  McClurg  v.  Lecky,  3  Penn.  83; 
)ins  V.  Emhry,  1  M.  S.  &  Ch.  207 ;  Jacot  v.  Corhett,  Chev. 
71;  H(mell  v.  Edgar,  4  111.  417;  Dana  v.  Lull,  17  Vt 
;  Caldwell  v.  Williams,  1  Ind.  405 ;  Pierson  v.  Manning^ 
[ich.  445 ;  Green  v.  Branch  Bankj  33  Ala.  643 ;  Grecnleqf 
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V.  Edea^  2  Minn.  264 ;  Palmer  v.  Giles^  5  Jones  Eq.  Y5 ;  Spies 
V.  Bmjd,  1  E.  D.  Smith,  445. 

H,  W,  Farnham,  TJieo.  K.  Funic,  and  M,  A.  Daugheriy^ 
for  defendant  in  en'or : 

The  argument  of  plaintiffs  in  error  is :  That  this  trust,  created 
in  favor  of  said  Elizabeth  McQiiade,  was,  when  created,  for  the 
purpose  of  defrauding  the  creditors  of  said  Hugh  Keiley ;  and 
that  because  both  the  so-called  fraudulent  trust  and  honest  loan 
are  secured  by  the  same  mortgages,  the  whole  is  so  tainted  with 
fraud,  immorality,  and  illegality,  that  the  loan  even  cannot  be 
recovered  back.  Our  answer  is  :  The  widow  Reiley,  now  Eliz- 
abeth McQuade,  holding  title  to  this  real  estate  as  sole  heir  of 
the  so-called  fraudulent  grantor,  is  not  permitted  to  make  such 
a  defense.  We  cite,  in  support  of  this  proposition :  Burgett 
V.  Burgett,  1  Ohio,  409;  Trmiper  v.  Barton,  18  Ohio,  418; 
Brown  v.  Wehh,  20  Ohio,  389 ;  liolinson  y.Iiobinson,  17  Ohio 
St  480  ;  White  v.  Brocaw,  14  Ohio  St.  339  ;  Wehh  v.  Raff,  9 
Ohio  St.  430 ;  Irwin  v.  Longworth,  20  Ohio,  581 ;  Jackson  v. 
Oameij,  16  Johns.  189 ;  Jaclzaon  v.  Cadwell,  1  Cow.  622.  In^ 
all  these  cases  the  holding  is,  that  voluntary  conveyances,  inado 
for  the  purpose  of  defrauding  creditors,  are  good  between  par- 
ties and  their  heirs,  and  only  void  as  to  creditoi-s  and  purchasers. 

"We  liave  only  been  considering  Mrs.  McQuade's  case,  in  her 
relation  to  it,  simply  as  heir-at-law  of  Hugh  Reiley ;  but  she, 
in  fact,  stands  in  a  light  much  more  prejudicial  to  the  claim  of 
the  plaintiffs  in  error  than  she  does  as  an  innocent  heir.  She 
was  not  only  a  party  to  the  mortgages,  but  was  the  only  per- 
son who  was  to  be  benefited  by  the  so-called  fraud.  She  was 
the  only  person  in  any  way  interested  therein  to  the  extent  of 
a  penny,  except  creditors,  and  if  fraud  there  was  she  was  a 
party  to  it,  and  the  principal  party  to  it.  We  claim  that,  on 
general  principles,  she  should  be  estopped  from  setting  up  any 
plea  that  will  enable  her  to  derive  any  benefit  from  her  own 
fraud.  We  are  sustained  in  this  position  by  La  Farge  v. 
Herter,  9  N".  Y.  241,  as  well  as  by  the  case  of  Irwin  v.  Long- 
worth,  before  referred  to. 
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BoYNTON,  C.  J.  Wo  think  the  court  erred  in  excluding  the 
e\idenc^  offered  to  show  that  the  object  of  the  mortgagor  in 
giving  tlie  mortgages  sued  on  to  secure  double  the  amount  of 
mofley  borrowed,  and  of  the  mortgagee  in  receiving  the  same, 
was  to  defniud  the  creditors  of  the  mortgagor.  Section  97  of 
the  crimes  act  (1  S.  &  C.  429)  makes  it  a  penal  offense,  pun- 
ishable by  fine  and  imprisonment,  for  any  person  to  make  any 
grant  or  conveyance,  with  intent  to  defmud  his  creditors  of 
their  just  demands. 

The  object  of  the  testimony  offered  and  rejected  was  to  show 
that  a  part  of  the  consideration  of  each  of  tlie  notes  the  mort- 
s:ages  were  given  to  secure  was  illegal,  and  consequently  that  the 
mortgages  were  void.  If  a  part  of  the  consideration  of  each 
note  was  illegal,  the  effect  would  be  the  same  as  if  the  entire 
consideration  were  illegal,  and  such  effect  would  be  to  render 
the  mortgages  void.  If  any  distinct  note  that  either  mortgage 
was  given  in  part  to  secure,  was  not  tainted  with  the  f i*audulent 
purpose  to  defraud  the  maker's  creditors,  no  doubt  equity 
Bvould  follow  the  law  and  enforce  to  that  extent  the  mortgage 
security ;  but  where  a  part  of  the  consideration,  whether  large 
5r  small,  is  affected  with  the  fraud,  the  case  falls  within  the 
)peration  of  the  principle  stated  and  aflSrmed  in  Widoe  v.  Webby 
20  Ohio  St.  431.  Hence,  the  testimony  offered  was  clearly 
competent,  unless  the  view  is  correct  which  the  district  court 
jeems  to  have  taken,  namely,  that  the  contract  evidenced  by 
:he  mortgages  was  fully  executed  between  the  parties.  That 
;uch  is  not  the  character  of  the  contract  in  the  view  of  a  court 
)f  equity,  is  apparent  from  a  moment's  reflection.  In  equity  a 
nortgage  is  but  a  chose  in  action,  given  to  secure  the  perfonn- 
ince  of  some  act,  usually  the  payment  of  money. 

Where  anything  remains  to  be  done  to  carry  into  effect  the 
ntention  of  the  parties,  and  which  can  only  be  accomplished 
through  the  aid  of  a  court  of  equity  where  one  of  the  parties 
refuses  to  perform  the  stipulation  which  he  has  agreed  to  per- 
Form,  the  contract  is  executory.  A  mortgage  being  condi- 
tioned for  the  payment  of  a  sum  of  money,  or  the  performance 
A  some  other  act,  if  the  money  is  not  paid  or  the  act  per- 
formed, and  the  equity  of  redemption  is  sought  to  be  foreclosed, 
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the  active  aid  of  a  court  of  equity  is  required.  The  payri 
of  tlie  mortgage  debt,  or  the  performance  of  the  condit 
whatever  it  may  be,  can  be  secured  in  no  other  way. 

And  this  aid  is  always,  and  uniformly,  denied,  w 
sought  to  enforce  a  contract  !he  consideration  of  whie 
illegal.  In  such  case  the  maxim  applies,  in  pari  delicto  pc 
est  conditio  defendentiSy  not  because  the  defendant's  ri| 
are  superior  to  tlie  plaintiffs,  but  coming  into  coui-t  -^ 
unclean  hands  it  refuses  to  exercise  its  powers  in  his  bel 
The  case  of  Raguet  v.  Roll  (7  Ohio,  77)  was  a  scire  facicu 
a  mortgage  to  charge  lands  with  execution.  The  mortj 
was  given  to  secure  the  payment  of  the  sum  of  $500,  the  < 
sideration  of  an  agreement  to  suppress  and  prevent  a  crim 
prosecution.  The  relief  sought  was  denied,  and  expressly  u 
the  ground  that  the  consideration  of  the  mortgage  was  tail 
with  illegality.  That  case,  in  principle,  is  not  distinguislu 
from  this,  and  is  decisive  of  the  question  now  imder  discuss 
The  remaining  point  is,  that  because  Mrs.  McQuade  signed 
mortgages,  she  cannot  allege  that  the  consideration  of 
same  was  illegal  either  in  whole  or  in  part.  This  question 
settled  in  Goudy  v.  Gebhart  (1  Ohio  St.  262),  and  was  \ 
directly  involved  in  Enguet  v.  RoU,  The  rule  is,  that  in 
far  as  the  contract  is  executory,  the  defendant,  although  inp 
delicto^  or  any  one  acquiring  an  interest  in  the  property  affec 
by  the  contract  sought  to  be  enforced,  may  set  up  the  illega 
of  its  consideration  in  defense.  No  one  is  allowed  to  set 
his  own  fraud  or  criminality  to  defeat  an  innocent  party, 
where  both  parties  are  participes  criminis,  the  fraud  may 
set  up  and  proved  by  either  party,  when  the  unexecuted  j 
tion  of  the  contract  is  sought  to  be  enforced  against  him. 

Judgment  reversed  and  cause  remanded 


The  PmsBUEOH,  Cincinkati  &  St.  Louis   Railway  Co. 
Babbett  &  Walton. 

1.  Where  goods  are  delivered  to  a  common  carrier  for  shipment,  and 
ceived  by  him  to  be  forwarded  in  the  usual  course  of  business,  the 
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bility  of  a  common  carrier  immediately  attaches  ;  and  if  they  are  lost 
by  an  accidental  fire  while  in  the  carrier's  warehouse  awaiting  trans- 
portation, he  is  liable,  unless  his  common  law  liability  has  been  lim- 
ited by  an -agreement  with  the  shipper. 

3.  But  if  the  delivery  is  accompanied  with  instructions  not  to  forward  until 

further  orders,  or  if  anything  remains  to  be  done  to  the  goods  by  the 
shipper,  before  they  are  to  be  forwarded,  such  liability  as  a  common 
carrier  does  not  attach.  • 
8.  The  assent  of  the  shipper  to  conditions  in  a  bill  of  lading,  or  other  con- 
tract for  the  carriage  of  goods,  limiting  the  carrier's  liability,  is  bind- 
ing upon  him,  when  the  loss  happens  without  fault  or  negligence  of  the 
carrier;  but  such  assent  will  not  bo  implied  or  presumed  from  facts  and 
circumstances  which  do  not  clearly  show  an  assent  to  such  conditions 
in  the  contract  on  which  the  action  is  founded. 

4.  In  the  absence  of  sntisf actor}'  proof,  showing  that  the  shipper  has,  by 

assent  and  acquiescence,  or  otherwise,  agreed  to  limit  the  liability  of 
the  carrier,  the  presumption  is  that  he  intended  to  insist  on  his  commoa 
law  rights. 
6.  Neither  usage  nor  custom,  though  known  to  the  shipper,  which  he  has 
not  clearly  assented  to  as  a  condition  of  the  contract  of  shipment,  can 
be  set  up  to  absolve  a  carrier  from  his  comnioH  law  liability. 

Ekror  to  the  District  Court  of  Greene  County. 

This  was  an  action  below,  by  Barrett  and  Walton,  to  recover 
the  value  of  lard  and  meat,  which  was  destroyed  by  fire,  while 
in  the  custody  of  plaintiff  in  error. 

Only  so  much  of  the  facts  as  relate  to  the  lard  need  now  be 
stated,  as  the  action  for  the  meat  is  not  before  the  court. 

On  February  22,  and  March  5,  1873,  Barrett  and  Walton 
delivered  to  plaintiff  in  eiror,  a  common  carrier  by  rail,  one 
hundred  and  forty  tierces  of  lai'd,  to  be  shipped  to  Colgate  & 
Co.,  New  York,  to  whom  it  had  been  sold,  deliverable  on  the 
cars  at  Spring  Valley  station,  on  the  line  of  defendant's 
road.  On  the  night  of  March  14,  while  the  lard  was  stored  in 
defendant's  warehouse,  awaiting  shipment,  it  was  destroyed  by 
an  accidental  fire,  which  originated  in  a  drug  store  adjoining 
the  warehouse,  and  which,  without  fault  or  negligence  of 
plaintiff  in  error,  communicated  to  and  destroyed  the  ware- 
house and  all  its  contents. 

The  lard  was  delivered  with  instructions  lor  immediate 
shipment.  Nothing  remained  to  be  done  to  it  by  the  shippers 
VOL.  XXXVI.— 29  Pooalp 

Digitized  by  VjOOv  LC 


460 


SUPREME    COURT  OP  OHIO. 


Railroad  Co.  v.  Barrett. 


X 


before  being  loaded  into  the  cars  and  sent  forward.  Thi 
to  be  done  by  the  railroad  company,  without  any  further  c 
or  directions  from  the  plaintiffs. 

The  claim  is,  that  by  this  delivery  to  the  carrier  at  tb 
tion,  the  liability  of  a  common  carrier  attached,  and  co 
this  loss  by  accidental  fire,  while  the  lard  was  stored  ii 
warehouse  awaiting  shipment. 

There  is  no  complaint  that  the  defendant  was  guilty  oi 
neglect  or  default  in  not  forwarding  the  goods  before  tin 
occurred.  It  appears  that  this  delay  was  occasioned  by  i 
ity  of  the  company,  owing  to  a  press  of  business  at  that  s 
of  the  year,  to  furnish  the  necessary  cars. 

The  answer  of  the  company  admits  its  character  as  a  p 
carrier  of  goods,  and  the  receipt,  storage  and  destruction  c 
lard  ;  but  avers  that,  ever  since  its  road  was  opened  and 
tited,  some  twenty-live  to  thirty  years,  to  the  present  tii 
bad  been  its  constant  usage  and  custom,  known  to  plaintii 
receive  goods  for  carriage  at  this  and  all  its  other  stations, 
the  condition  alone,  that  it  would  not  be  held  to  have  rec< 
the  goods  until  they  were  actually  put  on  board  the  cars 
that  it  would  not  be  liable  for  loss  by  lire,  not  the  result 
own  or  its  servants'  or  agents'  neglect  or  default. 

It  is  averred  that,  with  knowledge  of  all  these  thing! 
lard  was  delivered  and  stored  in  said  warehouse  "  upoi 
agreement  and  underetanding  that  defendant  should  be  ] 
only  on  said  conditions,"  and  that  when  the  goods  were  k 
upon  the  cars,  a  bill  of  lading  was  to  be  issued  therefor,  i 
•cordance  with  said  custom,  and  containing  said  provisions. 

Those  conditions  material  to  the  case  are  as  follows : 

2.  "  Freight  carried  by  this  company  must  be  i*emoved 
the  station  during  business  houre  on  the  day  of  its  arrival, 
will  be  stored  at  the  owner's  risk  and  expense ;  and  ii 
event  of  its  destruction,  or  damage  from  any  cause,  whi 
the  depot  of  the  company,  it  is  agreed  that  said  company 
not  be  liable  to  pay  any  damage  therefor." 

3.  "  It  is  agreed  and  is  part  of  the  consideration  of  this 
tmct  that  the  company  will  not  be  responsible  for    .     . 
loss  or  damage  to  goods  occasioned  by  providential  cause 
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by  fire,  from  any  cause  whatever,  while  in  transit  or  at  star 
lions." 

7.  "  The  company  wfll  not  be  responsible  for  accidents  or 
delays  from  nnavoidable  causes.  The  responsibility  of  this 
company  as  a  common  carrier,  under  this  bill  of  lading,  to  com- 
mence on  the  removal  of  the  goods  from  the  depot  in  the  cars 
of  the  company,  and  to  terminate  when  unloaded  from  the  cars 
at  the  place  of  delivery." 

The  reply  denies  such  a  usage  or  custom,  or  knowledge 
thereof,  or  that  there  was  an  agreement  or  understanding  as 
alleged. 

Upon  a  trial,  there  was  a  verdict  for  plaintiff,  a  motion  for 
a  new  trial,  which  was  overruled,  a  bill  of  exceptions  taken  by 
defendant,  and  a  judgment  which,  on  error,  was  aflSrmed  by 
the  district  court.  It  is  now  sought  to  reverse  these  judg- 
ments, on  the  ground  that  they  are  contrary  to  the  law  and  the 
evidence. 

J.  J,  Winans^  for  plaintiff  in  error : 

A  contract,  restricting  the  liability  of  a  common  carrier,  may 
be  inferred  from  usage,  and  notice  to  the  owner  of  the  goods. 
21  Geo.  526  ;  2  Redlield  on  Railways  (4  ed.  1869),  136,  note  ; 
Id.  97,  §  4  and  note  ;  2  Starkie,  461 ;  3  B.  &  0.  601 ;  21  Vt 
140 ;  5  East,  507 ;  Angell  on  Carriers  (4  ed.  1868),  222,  §  247; 
Id.  241,  §  269 ;  Id.  245,  §  276 ;  Story  on  Bailment  (8  ed.), 
530,  §  557 ;  Id.  542,  §  571 ;  2  Shelford  on  Railways  (Bonnet's 
ed.)  714 ;  31  Me.  228  ;  67  Pa.  St.  211 ;  Lacey's  Dig.  75,  §§  82, 
83,  84,  85. 

Charles  Darlingtony  with  whom  was  Wm.  J.  AlexcmdeVy 
for  defendant  in  error : 

1.  As  to  liability  of  a  common  carrier,  see  2  Redfield,  56, 
56,  59;  Swan's  Treatise  (10  ed.),  454;  13  K  Y.  572;  Angell 
on  Carriers,  131,  §  75. 

>  2.  As  to  how  a  common  carrier  can  restrict  ite  common  law 
liability.  2  Ohio  St.  137;  4  Ohio  St.  362 ;  28  Ohio  St.  418 ; 
88  lU.  354;  2  Am.  RVay,  840. 

Digitized  by  VjOOQIC 


452 


SUPREME  COURT  OP  OHIO. 


Railroad  Co.  v.  Barrett. 


Johnson,  J.  That  this  lard  was  received  by  the  defer 
as  a  common  carrier  for  immediate  shipment  to  Colgate  & 
that  nothing  farther  remained  to  be  done  by  the  shipp 
any  further  orders,  directions  or  instructions  were  to  be  | 
before  such  shipment ;  that  it  was  destroyed  by  an  accid 
fire  while  stored  in  the  defendant's  warehouse  awaiting 
ment,  which  had  been  delayed  by  the  defendant's  inabili 
obtain  the  necessary  cars,  owing  to  a  press  of  business  at 
season  of  the  year,  are  facts  conceded  or  clearly  establish^ 
the  testimony. 

It  also  clearly  appears  that  there  was  such  general  usa^ 
custom  as  alleged,  known  to  the  plaintiffs,  and  that  a 
time  of  the  delivery  of  these  goods  they  did  not  recei 
expect  to  receive  a  till  of  lading  therefor  until  the  Ian 
loaded  in  the  care,  and  when  one  was  issued,  it  would  co 
the  condition^  as  to  loss  by  fire,  shown  and  set  out  i 
answer. 

The  principles  of  law,  applicable  to  the  facts  of  this  case, 
be  summarily  stated  as  follows : 

1.  Upon  a  delivery  and  acceptance  of  goods,  under  th 
cumstances  stated,  the  common  law  liability  of  a  commoi 
rier  immediately  attaches,  and  if  they  are  lost  by  fire,  ^ 
awaiting  shipment,  the  carrier  is  liable  to  the  same  exte 
if  the  goods  were  in  transit,  unless  his  liability  has  been  i 
fied,  limited  or  restricted  with  the  consent  of  the  shipp 
owner  of  the  goods.  Miriam  v.  Hartford  cfe  New  Have 
R,  Co.,,  20  Conn.  354 ;  Trowbridge  v.  Chapin,  23  Conn, 
2  Redtield  on  Railways,  63,  §  174;  Ford  v.  MitcMl,  21 
54 ;  Gleaaon  v.  Transportation  Co.^  32  Wise.  85  ;  O^Ba, 
V.  Southern  Express  Co,^  51  Ala.  481 ;  Grosfoenor  v.  New  '. 
Central  R.  R.  Co.,  39  N.  Y.  34 ;  lUinois  Central  R.  R, 
v.  Smyser,  38  111.  354  ;  BurrelZy.  North,  2  Car.  &  Kir. 
S<;houler  on  Bailments,  381,  ch.  4. 

2.  But  if  anything  remained  to  be  done  to  the  goods  V 
shipper  before  they  are  ready  for  transportation,  or  if  any  or 
directions  or  instructions  were  to  be  given  before  they  we 
be  forwarded,  such  liability  does  not  attach,  Judson  v.  We, 
R.  R.  Co.y  4  Allen,  520 ;  Moses  v.  Boston  &  Maine  R 
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4  Foster  (32  N.  H.)  Yl ;  Blossom  v.  Griffin,  3  Kernan,  573; ' 
MicMgcm  Southern  JR.  H.  v.  Schurtz,  7  Mich.  515 ;  St  LouiSj 
Ac.  R.  li.  V.  Montgomery,  39  111.  335 ;  Lawrence  v.  W,  <&  St. 
P.  Railway,  15  Miun.  390 ;   Watts  v.  Boston  <&  Lowll  R,  R.^ 
106  Mass.  466 ;  Bannon  v.  Eldridge,  100  Mass.  457. 

3,  The  carrier  may  limit  his  common  Jaw  liability  for  losses 
happening  without  his  fault  or  negligence,  by  a  contract,  either 
verbal  or  in  writing.  In  an  action  against  liim  as  such  carrier, 
when  he  has  received  and  undertaken  to  carry  goods,  the  burden 
is  upon  him  to  establish  such  modified  or  limited  liability,  and 
to  showj  that  the  loss  falls  within  the  terms  of  the  agi'eement. 
Grahmrh  v.  D<wis,  4  Ohio  St*  362 ;  Oavnes  v.  Union  Tram^ 

portation  Co.,  28  Ohio  St.  418. 

4,  The  absent  of  the  shipper  or  owner  of  goods,  to  condi- 
tions limiting  common  law  liability,  is  not  to  be  implied  or 
presumed,  bat  in  each  case  of  an  action  for  a  loss  the  assent 
must  be  shown  by  competent  evidence,  as  in  other  cases  of  con- 
tracts. As  the  carrier  is  bound  to  receive  and  transport  alj 
goods  offered  for  a  reasonable  compensation,  subject  to  all  the 
responsibility  incident  to  the  employment,  the  presumption  is, 
in  the  absence  of  proof  sufficient  to  remove  it  and  to  fix  a  dif- 
ferent liability,  that  the  shipper  intended  to  insist  on  his  com- 
mon law  right.  New  Jersey  v.  MerchaM  Ba/nk,  6  How.  U. 
S.  344 ;  Graham  v.  Davis,  4  Ohio  St.  376 ;  Adams  Express 
V.  Noch,  2  Duval,  563 ;  Railroad  v.  Ma/n,.  Co.,  16  Wall.  329. 

5,  In  each  case  the  question  is,  what  are  the  terms  of  the 
contract  of  shipment  ?  Ai-e  they  such  as  the  law  prescribes, 
or.suchasthe  parties  agreed  to?  This  being  a  question  of 
fact,  usage  or  custom  cannot  be  set  up  to  absolve  the  carrier 
fi-om  his  ordinary  duties,  which  public  policy,  his  general  un- 
dertaking, or  his  special  promise  may  have  bound  him  to  do. 
Cox  V.  Hiesley,  19  Penn.  St.  243 ;  McMasters  v.  Perm,  R.  R. 
Co.,  69  Penn.  St.  374  ;  The  Svitana  v.  Chapman,  5  Wis.  454; 
Cox  V.  Peterson,  30  Ala.  608 ;  Schouler  on  Bail.  442. 

Upon  a  careful  review  of  the  testimony,  which  consists 
mainly  of  the  evidence  by  the  plaintiffs  themselves,  one  of 
whom  had  for  many  years  been,  and  was  at  the  time  this  lard 
was  received,  also  the  agent  for  the  carrier,  who  received  and 
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stored  the  same,  and  was  diligent  as  such,  agent  in  trying  to 
procure  cars  for  shipping  it,  we  think  the  allegation  in  the 
answer,  to  the  effect  that  said  goods  put  in  said  warehouse  upon 
the  agreement  and  understanding  that  the  defendant  should  not 
be  liable  for  a  loss  bj  accidental  fire,  was  clearly  made  out 
Such  being  the  case,  the  common  law  liability  is  limited  by 
this  special  agreement. 

Where  such  is  the  case,  there  is  no  rule  of  law,  nor  piinciple 
of  public  policy,  that  forbids  the  enforcement  of  the  restricted 
liability. 

JudgmeTU  of  the  common  pleas  <md  distriet 
court  revereed^  and  ca/aae  remanded. 


PsppEB  V.  SmwELL,  Administsatob. 

In  an  action  against  an  administrator,  the  objection  that  the  claim  sued  on 
was  not  presented  for  allowance  before  the  action  was  brought,  is 
waived,  where  the  administrator  Joins  issue  and  goes  to  trial  on  the 
validity  of  the  claim  without  objection. 

EaEOB  to  the  District  Court  of  Brown  County. 

The  plaintiff,  "William  A.  Pepper,  brought  an  action  against 
"W.  N.  Raney  and  N.  H.  Sidwell,  as  administrator  of  the  estate 
of  James  Sidwell,  deceased,  on  a  promissory  note  joint  in  form 
and  dated  April  1,  1866,  by  which  said  Eaney  and  James 
Sidwell  promised  to  pay  to  the  order  of  the  plaintiff,  the  sima 
of  $1,218.50,  with  interest  at  ten  per  cent,  at  twelve  months 
from  date.  The  petition  did  not  aver  that  the  note  or  claim 
had  been  exhibited  to  the  administrator  for  allowance,  and  by 
him  disputed  or  rejected,  nor  that  eighteen  months  had  ex* 
pired  from  the  date  of  the  administration  bond,  or  the  further 
time  allowed  by  the  court  for  the  collection  of  the  assets  of 
the  estate  of  James  Sidwell;  nor  were  facts  stated  showing 
the  case  to  fall  within  any  of  the  exceptions  of  section  98  of 
the  administration  act. 
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No  demurrer  was  interposed  to  the  petition,  and  the  only 
defense  set  up  by  the  answer  of  N.  H.  Sidwell,  administrator, 
was  that  James  Sidwell  was  only  a  surety  on  the  note,  and 
that  after  the  samt  became  due,  the  plaintiff  and  Raney,  the 
principal  maker,  entered  into  a  valid  agreement  for  the  exten- 
sion of  the  time  of  payment  of  the  note  without  the  consent 
of  said  intestate. 

Wherefore,  he  prayed  to  be  dismissed  with  costs. 

Issue  was  joined  by  a  reply,  and  the  case  went  to  trial  to  a 
jury.  On  the  trial,  the  defendant  Sidwell  proved,  without 
objection,  that  the  probate  court  extended  the  tiine  for  the 
settlement  of  said  James  Sidwell's  estate,  lirst  for  one  year 
from  March  24,  1868,  and  again  from  Februaiy  10,  1871,  until 
October  10  of  the  same  year.  The  suit  was  brought  long 
before  this  time  expired. 

The  court  was  asked  by  the  defendant  Sidwell,  to  instruct 
the  jury  as  follows : 

"  If  the  jury  find  from  the  evidence  in  the  case,  that  the 
said  defendant  was  appointed  administrator  in  the  month  of 
October,  1866,  and  that  on  the  26th  day  of  March,  1868,  the 
probate  court  of  Bi'own  county,  Ohio,  on  application  of  said 
administrator,  gave  him  the  additional  time  of  one  year  to 
collect  the  assets  of  said  estate,  and  that  said  time  had  not  ex- 
pired at  the  date  of  the  commencement  of  this  action  against 
said  administrator,  then  the  verdict  of  this  jury  must  be  for 
the  said  defendant." 

The  instruction  was  refused  and  an  exception  noted.  The 
jury  found  a  verdict  for  the  plaintiff,  on  whicli  judgment  was 
rendered  in  the  court  of  common  pleas,  but  which  the  district 
court  reversed.  This  is  a  petition  in  error  to  reverse  the 
judgment  of  the  district  court. 

White  cfe  Waters,  and  Thomas  cfe  TTtomas,  for  plaintiff  in 
error,  cited :  Calvin  v.  State,  12  Ohio  St.  60,  65,  6(j  ;  Nichols 
Y,  Patterson,  4:  Ohio,  200-204;  Marsden  v.  S(/per,\l  Ohio 
St  603-506 ;  Bisher  v.  liicJiards,  9  Ohio  St.  495-498 ;  Fee 
V.  Big  Sandy  Iron  Co.,  13  Ohio  St.  563  ;  Evans  v.  lies,  7 
Ohio  St.  233-236  ;  Highway  v.  Pendleton,  15  Ohio,  735-753  ; 
Bick  V.  Staie.  20  Oliio  St.  228,  230. 
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London  <&  Young  and  John  O.  MarshaU^  for  defendant  in 
error,  cited:  1  Swan  &  Critchfield,  584,  §  98;  Keenan  r. 
Buaston,  13  Ohio,  41 ;  Woodrow  v.  State,  17  Ohio,  161,  169 ; 
Green  v.  State,  2  Ohio  St.  574 ;  Hamertke  v.  Kramer,  12 
Ohio  St.  252 ;  Wright,  414 ;  Starnhaugh  v.  Smith,  23  Ohio 
St.  593,  594. 

BoYNTON,  C.  J.  "We  suppose  that  the  judgment  of  the  court 
of  common  pleas  was  reversed  by  the  disti'ict  court  upon  the 
ground  that  the  claim  sued  on  had  not  been  presented  to  the 
defendant  in  error  for  allowance  as  a  valid  claim  against  the 
estate  of  James  Sidwell,  it  having  been  shown  in  evidence 
without  objection,  that  the  action  was  brought  before  the  expi- 
ration of  the  time  allowed  by  the  probate  court  for  tho  collec- 
tion of  the  assets  of  tlie  estate. 

The  petition  contained  no  averment  that  the  note  or  claim 
sued  on  had  been  exhibited  to  the  administrator,  and  had  been 
disputed  or  rejected  by  him ;  nor  that  the  period  of  eighteen 
months,  or  the  further  time  allowed  by  the  court,  if  any,  to 
collect  the  assets  of  the  estate,  had  elapsed,  before  the  com- 
mencement of  the  action ;  nor  was  there  any  averment  either 
that  the  estate  had  been  represented  to  be  insolvent,  and  that 
the  action  was  brought  to  settle  the  validity  of  a  contested 
claim,  or  that  the  claim  was  one  that  would  not  be  affected  by 
the  insolvency  of,  the  estate,  if  such  insolvency  in  fact  existed. 
But  the  defendant  neither  demurred  to  the  petition,  nor  did  he 
take  any  objection  by  answer  that  the  claim  liad  not  been  pre- 
sented for  allowance.  On  the  contrary,  he  set  up  a  defense  to 
the  merits  of  the  claim,  and  went  to  trial  on  the  issue  joined 
thereto.  In  view  of  these  facts,  we  think  he  should  be  held 
to  have  waived  the  right  to  rely  on  the  failure  of  the  plain- 
tiff to  show  a  presentation  and  rejection  of  the  claim,  as  a 
defense  to  the  action.  That  a  petition  against  an  administrator 
is  defective  that  does  not  show  that  the  claim  was  presented 
and  disallowed,  or  that  the  necessaiy  time  has  preceded  the  com- 
mencement of  the  action,  was  held  in  Ilammerle  v.  Kramer, 
(12  Oliio  St.  252);  and  it  was  also  there  held,  that  the  petition 
might  be  demuiTcd  to  as  not  stating  facts  sufficient  to  constitute  a 
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cause  of  action  against  the  administrator.  In  commenting  on 
the  question  as  one  of  practice,  Scott,  0.  J.,  said  :  "  As  under 
the  provision  of  this  section,  no  action  can  be  maintained  against 
an  administrator,  by  a  creditor,  till  after  the  lapse  of  eighteen 
inouths  from  the  date  of  the  bond,  unless  in  certain  specified 
cases,  we  think  the  petition  of  the  creditor  should  aver  the 
necessary  lapse  of  time.  This  is  a  condition  essential,  generally^ 
to  the  plaintiff's  right  of  action.  It  is  also  affirmative  in  its 
character,  and  if  denied,  the  burden  of  proof  is  on  the  plaintiff, 
and  we  think,  unless  it  is  averred,  the  plaintiff  does  not  show 
even  2i  prima  faoie  right  to  sue."  This  language  had  reference 
to  the  right  of  the  administrator  to  raise  the  question  of  the 
plaintiff's  right  to  sue  by  demurrer,  where  the  petition  did  not 
show  that  the  claim  had  been  presented  and  rejected,  or  the 
lapse  of  the  time  necessaiy  to  the  maintenance  of  the  action. 

To  the  rule  there  laid  down  we  fully  adhere.  In  that  case^ 
the  objection  was  timely  taken  and  insisted  on,  that  the  pe- 
tition failed  to  show  such  facts  as  rendered  the  administrator 
liable  to  an  action  at  the  time  the  action  was  brought.  The 
case,  however,  does  not  support  the  proposition  that  the  admin- 
istrator, who  takes  no  objection  either  by  demurrer  or  answer 
to  the  failure  of  the  plaintiff  to  bring  the  case  within  tlie 
statute,  may  go  to  trial  under  a  defense  by  which  lie  contests 
the  validity  of  the  claim  sued  on,  and  in  case  of  failure  in  8uch 
defense,  may  fall  back  and  defeat  a  recovery  on  the  ground  that 
the  claim  was  not  presented  for  allowance,  and  consequently, 
that  the  action  was  prematurely  brought.  The  provision  of 
the  statute  exempting  the  administrator  from  liability  to  be  sued, 
until  certain  preliminary  steps  are  taken,  or  a  certain  period  of 
time  has  elapsed,  is  a  privilege  that  may  be  waived.  The  ob- 
ject of  the  statute  is  to  afford  the  administrator  an  opportunity 
to  allow  all  valid  claims  against  the  estate,  and  thereby  avoid 
litigation  and  expense.  It  was  designed  to  protect  estates  from 
unnecessary  costs  and  vexation  where  the  administrator  is  sat- 
isfied that  the  claim  is  just  and  valid.  Here  the  validity  of  the 
claim  wjis  in  fact  disputed,  at  the  trial,  and  the  liability  of  the 
defendant  thereon  denied,  and  the  plaintiff  subjected  to  large 
expense  and  troftble  in  resisting  a  defense  made  to  ita  merits. 
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To  subject  him  to  the  expense  and  liazard  of  a  trial, 
then  deprive  him  of  a  judgment,  notwithstanding  the  is 
were  determined  in  his  favor,  upon  the.  ground  that  the  ] 
tion  is  defective  in  the  particular  mentioned,  would  be  dc 
festly  unjust.  The  conduct  of  the  administrator,  in  contes 
the  claim,  shows  that  the  estate  lost  nothing  by  the  omissio 
present  the  claim  for  allowance.  In  our  judgment,  where 
petition  fails  to  show  the  disallowance  of  the  claim,  or  that 
time  allowed  for  the  collection  of  the  assets  of  the  estate  elaj 
before  the  commencement  of  the  action,  and  the  defen< 
takes  no  objection  either  by  demurrer  or  answer,  but  goe 
trial  upon  issues  in  which  he  contests  the  validity  of  the  el 
it  is  too  late  to  insist  on  the  non-presentation  of  the  claim 
the  premature  bringing  of  tbe  action,  as  a  defense  to 
plaintiiFs  right  to  recover.  Other  questions  are  made  by 
record,  none  of  which,  in  our  opinion,  justified  the  dis 
court  in  reversing  the  judgment  of  the  court  of  common  pi 

Judgment  of  the  district  court  reversed 
ih<it  of  the  cormnon  pleas  affirmed. 


Phillips,  Assignee,  v.  Eoss,  ft  al. 

Where  a  probate  judge  removes  an  assignee  in  trust  for  the  benel 
creditors,  and  orders  him  to  deliver  to  his  successor  the  property 
effects  in  his  hands  belonging  to  the  trust  estate,  whicli  order  he 
to  comply  with,  an  action  will  lie  upon  the  bond  of  such  assigne 
favor  of  his  successor,  to  recover  the  damages  resulting  from  the  fa 
to  comply  with  such  order. 

Ereob  to  the  District  Court  of  Muskingum  County. 

In  June,  1861,  E.  E.  Henderson,  by  deed  of  that  date,  < 
veyed  and  assigned  aU  his  property  to  James  P.  Koss,  in  t 
for  the  benefit  of  his  creditors.    Ross  accepted  tlie  trust 
executed  the  bond  required  by  section  1  of  the  act  regula 
the  mode  of  administering  assignments  in  trust  for  the  b 
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fit  of  creditors  (1  S.  &  C.  709),  with  his  co-defendants,  John 
Bell  and  J.  M.  Lane,  as  his  sureties. 

On  May  29, 1866,  Ross  filed  a  statement  of  his  account  in 
settlement  of  his  tnist  in  the  probate  court,  and  upon  excep- 
tions thereto,  the  court  found  a  balance  of  $766.44  in  his 
hands  for  distribution  among  creditors.  Failing  to  account  for 
this  sum  the  probate  judge  subsequently  removed  him,  as 
assignee,  and  appointed  the  plaintiff  in  his  stead,  and  ordered 
said  Ross  to  pay  over  to  the  plaintiflE  the  said  sum  of  money, 
and  interest  thereon,  from  the  date  of  said  settlement. 

Upon  the  failure  of  Ross  to  comply  with  such  order  the 
plaintiff  brouglit  an  action  upon  said  bond  to  recover  said  sum 
and  interest.  To  the  petition  setting  out  the  facts,  the  defend- 
ants Bell  and  Lane  demurred  for  want  of  facts  sufficient  to 
constitute  a  cause  of  action.  The  court  of  common  pleas  sus- 
tained the  demurrer,  and  dismissed  the  petition,  and  the  district 
court  affirmed  the  judgment.  To  reverse  these  judgments  is 
the  object  of  this  proceeding  in  error. 

T.  J.  Taylor^  for  plaintiff  in  error,  cited :  1  Ohio,  469 ;  7 
Ohio,  pt.  1,  268 ;  20  Ohio,  479 ;  6  Ohio,  200 ;  3  Ohio,  225 ;  4 
Ohio,  101;  6  Ohio,  240. 

Z.  P.  Jfor«A,  for  defendant  in  error. 

By  the  Coukt.  Section  14  of  the  act  regulating  the  mode 
of  administering  assignments  in  trust  for  the  benefit  of  credit- 
ors (1  S.  &  C.  712),  authorizes  the  probate  judge  to  remove 
the  assignee  for  good  cause,  and  to  appoint  another  in  his 
stead,  and  to  make  and  enforce  all  orders  necessary  to  cause  the 
property  and  effects  belonging  to  the  trust  estate  to  be  deliv- 
ered to  the  newly  appointed  trustee.  Section  1  of  the  same 
act  requires  the  trustee  to  whom  the  debtor's  property  was 
assigned  to  enter  into  an  undertaking  payable  to  the  state,  in 
such  sum  and  with  such  sureties  as  shall  be  approved  by  the 
probate  jndge,  conditioned  for  the  faithful  performance,  by 
said  trustee,  of  his  duties  according  to  law,  and  authorizes  an 
action  to  be  brought  on  said  undertaking  against  the  assignee 
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and  liis  sureties,  by  any  person  injured  by  the  miscondud 
neglect  of  duty,  of  the  assignee  in  regard  to  said  trust, 
failure  of  Ross,  the  assignee,  to  pay  over  to  his  successor 
amount  of  the  trust  estate,  found  to  be  in  his  hands,  and  wl 
the  probate  judge,  on  his  removal,  ordered  him  to  pay  o 
was  a  clear  neglect  of  duty,  for  which  he  and  his  sureties  i) 
liable  on  his  bond,  and  liable,  we  think,  to  the  plaintiff, 
plaintiff  was  the  representative  of  all  persons  entitled  to 
fund  to  be  distributed,  and,  within  the  meaning  of  the  stat 
was  a  person  injured  by  the  failure  of  Koss  to  pay  over 
fund  in  his  hands,  belonging  to  the  trust  estate. 

Judgment  of  the  district  court  and  of  the  a 
of  common  pleas  reversed^  and  cause 
manded  to  the  common  pleas  for  fuT\ 
proceedMigs. 


William  A.  King,  guakdian  of   Caeolinb  F.   Coopee 
Samuel  S.  Bell  i^t  al. 


B.  was  appointed  and  qualified  as  guardian  of  C,  an  infant,  and  a  pe 
of  unsound  mind ;  but  tiie  record  was  silent  as  to  the  grounds  of 
appointment.  C.  was  of  unsound  mind  when  she  arrived  of  age, 
BO  continues.  For  more  than  seven  years  after  C.  was  of  age  B.  a 
as  her  guardian,  and  was  repeatedly  so  recognized  by  the  coui 
settling  his  accounts,  in  requiring  a  new  bond,  approving  the  8 
when  presented,  and  in  accepting  his  resignation  and  settling 
final  account.     Held, 

1.  That,  as  the  court  had  jurisdiction  to  appoint  a  guardian,  on  thegroi 

of  luniicy  as  well  a»  infancy,  the  presumption  is,  upon  the  facts  sti 
that  the  appointment  covered  both  grounds. 

2.  That  in  such  case,  the  taking  of  the  new  bond  after  C.  arrived  of 

but  while  still  of  unsound  mind,  was  authorized  by  law. 

3.  The  sureties  on  such  new  bond  are  liable  for  a  breach  of  its  co 

tions. 

4.  In  an  action    against    three   defendants,    upon  a  joint  and  ae^ 

obligation,  final  judgment  was  rendered  in  favor  of  two  of  said 
fendants,  and  tlie  action  was  allowed  to  stand  undisposed  of  as  to 
third. 
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In  a  petition  in  error  by  the  plaintiff  to  reverse  the  Judgment  against  him 
in  favor  of  the  two  defendants,  the  third,  against  whom  no  final  judg- 
ment has  been  rendered,  is  not  a  necessary  party. 

Eerob  to  the  District  Court  of  Licking  County. 

The  court  of  common  pleas  and  district  court  sustained  a 
demurrer,  filed  by  defendants  Flory  and  Shields,  to  the  follow- 
ing petition,  on  the  ground  tliat  no  cause  of  action  was  stated 
against  them. 

"  The  said  plaintiff,  "William  A.  King,  as  the  guardian  of 
Caroline  F.  Cooper,  for  cause  of  action  herein,  says : 

"  That  on  or  about  the  4th  day  of  February,  a.  d.  1856, 
the  said  Samuel  S.  Bell  was  appointed  by  the  probate  court  of 
said  county  to  be  the  guardian  of  the  said  Caroline  F.  Cooper, 
who  was  then  a  resident  of  said  county,  an  infant,  and  (as  the 
plaintiff  is  informed  and  believes)  a  person  of  unsound  mind ; 
that  the  entry  of  said  appointment,  made  upon  the  records  of 
said  probate  court,  did  not  contain  any  express  adjudication 
that  the  said  Caroline  was  then  a  minor  or  of  unsound  mind ; 
but  stated  that  said  Bell  was  appointed  guardian  of  Caroline  F. 
Cooper,  aged  seven  years,  heir-at-law  of  Elijah  Cooper :  that 
the  Scdd  Bell  then  gave  bond  according  to  law,  and  entered 
upon  the  discharge  of  his  duties  as  such  guardian ;  that  the 
said  Caroline  became  eighteen  years  old  on  or  about  the  20th 
day  of  April,  a.  d.  1867,  and  at  the  time  of  arriving  at  that 
age  she  was  and  has  ever  since  then  been  a  person  of  unsound 
mind,  and  incapable  of  managing  her  business  affairs ;  that  the 
said  Bell,  from  that  time  until  the  16th  day  of  September, 
A.  D.  1874,  acted  as  her  guardian,  and  from  time  to  time,  and 
in  the  years  of  1867,  1869  and  1871,  filed  his  accounts  as  such 
guardian,  in  the  said  probate  court,  in  which  accounts  he  as- 
serted himself  to  be  such  guardian ;  and  his  said  accounts  were 
passed  upon  and  settled  by  said  court  accordingly ;  that  on  or 
about  the  3d  day  of  April,  a.d.  1871,  the  said  Bell  appeared  in 
and  before  the  said  probate  court,  and  represented  to  the  same 
that  Justin  Morrison  and  Alexander  Morrison,  his  sureties  on  his 
bond,  as  such  guardian,  theretofore  given  in  said  court,  wero 
non-residents  of  Licking  county ;  thereupon,  upon  the  motion 
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of  said  Bell,  the  following  order  or  judgment  was  made  bv 
court: 
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i 


"  *  IN  THE  HATTER  OF  THE  GUAEDIANSHIP  OF  CABOLINE 

COOPER. 

"  *  This  day  came  Samuel  S.  Bell,  guardian  of  Carolin 
Cooper,  and  on  his  representation  that  Justin  Morrison 
Alexander  Morrison,  his  sureties  on  his  bond,  lieretofore  g 
in  this  court,  as  such  guardian,  afe  non-residents  of  Lie 
county,  and  for  other  causes  on  the  motion  of  said  guard 
it  is  ordered  by  the  court  that  said  guardian  enter  into  a 
bond  in  the  sum  of  $12,000,  as  such  guardian,  with  "Wil 
Shields  and  Abraham  Flory,  freeholders  of  this  county,  ai 
sureties,  conditioned  according  to  law,  and  the  said  guai 
having  entered  into  said  new  bond,  the  same  is  approved 
filed.' 

"  That  on  the  said  3d  day  of  April,  a.  d.  1871,  the  dei 
ants  made  and  ddiA)ered  to  the  judge  of  the  said  court  of 
bate,  their  writing  obligatory  of  that  date,  sealed  with 
seals  (and  a  copy  of  which  is  attached  to  the  original  pet 
herein,  and  made  a  part  of  this  petition),  and  thereby  b 
themselves,  jointly  and  severally,  to  pay  to  the  state  of  < 
the  sum  of  $12,000. 

"  That  the  said  bond  was  and  is  subject  to  the  condition 
it  should  become  void  if  the  said  Bell  should  faithfully 
charge  his  duties  as  such  guardian,  and  otherwise,  to  be 
remain  in  full  force ;  that  on  the  same  day  the  said  bond 
sureties  were  approved  by  said  court. 

"That  on  the  said  16th  day  of- September,  1874,  the 
Bell  resigned  his  said  guardianship,  and  certain  proceec 
were  had  in  said  probate  court  touching  the  same.  The  re 
whereof  is  in  the  following  words : 

" '  Be  it  remembered,  that  on  this  day,  Samuel  S. 
guardian  of  Caroline  Cooper,  a  lunatic,  tendered  to  this  i 
his  resignation  as  such  guardian;  and  which  resignation 
reasons  satisfactory  to  the  court,  is  hereby  accepted,  and 
guardian  is  hereby  ordered  to  file  his  final  account  herein,  \i 
is  accordingly  done.' 
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"That,  thereupon,  on  tlie  22d  day  of  September,  1874,  the 
plaintifi  herein  was  appointed  by  said  probate  court  to  be  guardian 
of  the  said  Caroline  as  a  hinatic  or  person  of  unsound  mind,  and 
on  that  day  he  gave  bond,  with  sureties,  according  to  law,  which 
was  approved  by  the  court,  and  he  entered  upon  the  discharge 
of  his  duties  as  such  guardian. 

"  That  during  the  time  the  said  Bell  was  so  acting  as  guard- 
ian, as  aforesaid,  there  came  to  his  hands,  of  the  moneys  and  es- 
tate of  the  said  Caroline,the  simi  of  five  thousand  dollars  or  more ; 
that  the  said  Bell  having,  on  the  14th  day  of  October,  1874,  filed 
his  final  account  as  such  guardian  in  said  probate  court,  the 
same  was,  on  the  24th  day  of  November,  1874,  settled,  and  it 
was  then  found  and  adjudged  by  said  probate  court  that  there 
was,  o/nd  in  fact  there  then  was  in  the  hands  of  the  said  Belly 
of  the  moneys  aforesaid,  the  sum  of  four  thousand  one  hundred 
and  twenty-six  dollars  and  eighty-four  cents  ($4,126.84),  interest 
being  computed  to  the  said  last  named  day,  and  which  sum  the 
said  probate  court  then  ordered  the  said  Bell  forthwith  to  pay 
to  the  plaintiff. 

"  That  on  the  8th  day  of  December,  a.  d.  1874,  the  plaint- 
iff, as  such  guardian,  demanded  of  said  Bell  the  payment  of  said 
last  named  sum ;  but  he  haa  not  paid  the  same  or  any  part 
thereof,  except  the  sum  of  $330.14  paid  by  his  assignee  on 
January  8th,  1875.  The  plaintiff  demands  judgment  against 
the  defendants  for  the  sum  of  three  thousand  eight  hundred  and 
twenty-six  dollars  and  eighty-nine  cents,  with  interest  from  the 
said  8th  day  of  January,  a.  d.  1875.        "J.  Bucklnoham, 

Attorney. 

"  The  plaintiff,  yielding  to  the  defendant's  motion  in  that 
behalf,  says  that  the  said  sum  of  five  thousand  dollars,  or  more, 
received  by  said  Bell  was  so  received  before  the  ^id  3d  day 
of  April,  A.  D.  1871,  and  before  the  making  of  the  bond,  on 
which  this  writ  is  founded.  "  J.  Buckikgham, 

Plaintiff's  Attorney. 

BOKD. 

"  Know  all  men  by  these  presents,  that  we,  Samuel  8.  Bell, 
William  Shields  and  Abram  Flory,  are  held  and  firmly  bound 
unto  the  state  of  Ohio,  in  the  sum  of  twelve  thousand  ($12,000) 
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dollars,  for  the  payment  of  which  we  hereby  jointly  and 
erally  bind  oui-selves,  our  heire,  executors  and  adininistrato 

"  Sealed  with  our  seals,  and  dated  at  Newai'k,  this  3d  da 
April,  A.  B.  1871. 

"  The  condition  of  the  above  obligation  is  such,  that,  wl 
as,  the  above  bound  Samuel  S.  Bell  has  lieretofore  been  apjh 
ed  hy  tlie  probate  court  of  lAckmg  county^  Ohio,  guardia 
the  person  and  estate  6i  Caroline  F.  Cooper,  heir-at-law 
child  of  Elijah  Cooper,  deceased,  late  of  Licking  county,  w 
appointment  the  said  Samuel  S.  Bell  has  accepted,  and  a 
bond  being  required  of  him  by  the  court. 

"  Now,  if  the  said  Samuel  S.  Bell  shaUfaithfuUy  diach 
aU  his  duties  as  such  guardiam,^  as  is  required  by  law,  ther 
above  obligation  to  be  void,  otherwise  to  remain  in  full  for 

"  Samuel  S.  Bell,  [Seal 
"  Wm.  Shields,  [Sea] 
"  Abeam  Flory,      [Sea] 

"  This  bond  approved  in  open  court,  this  3d  day  of  A 
A.  D.  1871.  W.  H.  Shxecliff,  Probate  Judge 

The  demurrers  of  Flory  and  Shields  to  the  petition  were 
tained,  and  final  judgment  rendered  in  their  favor,  leaving 
case  to  stand  as  to  Boll  in  the  common  pleas.  He  is  not  a  p 
to  this  proceeding  in  error. 


J.  BucTdngham^  for  plaintiff  in  error : 

I.  We  insist  that  M^hen  Bell  was  appointed  in  1856  he  bee 
guardian  in  respect  of  all  the  disabilities  his  ward  was  sut 
to,  unsoundness  of  mind  and  infancy,  and  continued  guar 
as  long  as  either  disability  continued,  unless  terminate<3 
death,  I'esignation,  or  removal.  The  object  of  his  appointr 
was  that  under  the  direction  of  the  court  he  might  take  cai 
the  person  and  property  of  his  ward,  and  the  office  or  ( 
should  continue  as  long  as  the  necessity  should  exist.  Moi 
the  duty  would  continue,  and  it  would  be  very  technical  i 
law,  also,  it  would  not  continue. 

II.  The  probate  court,  in  1871,  had  the  jurisdiction 
power  to  determine  whether  Bell  was  still  the  guardiai 
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Caroline  Cooper  as  a  person  of  unsound  mind ;  that  court  did 
then  decide  that  he  was  still  her  guardian,  and  Bell  and  his 
sureties  acquiesced  in  the  decision ;  unsoundness  of  mind  was 
then  her  only  disability.  It  will  be  presumed  that  the  court 
had  the  proper  evidence  and  found  all  the  facts  necessary  to 
sustain  its  action,  and  its  action  cannot  be  impeached  in  this 
way.    Shroyer  v.  Richmond^  16  Ohio  St.  455,  465.    ^ 

III.  In  case  the  court  is  of  opinion  that  Bell  had  ceased  to 
be  the  guardian  of  his  ward,  as  a  minor,  we  still  insist  that  what 
was  done  by  the  probate  court  in  1871  was  tantamount  to  an 
appointment  of  him  to  be  guardian  in  respect  of  her  unsound- 
ness of  mind.  The  court  had  jurisdiction  to  do  it ;  the  person 
was  imbecile ;  the  power  of  the  court  to  protect  the  person  and 
property  was  invoked  ;  the  court  acted,  and  its  record  declares 
that  he  was  guardian,  and,  for  one  cause  named,  and  other 
causes,  ordered  him  to  give  the  bond  now  in  suit ;  thereupon 
he  accepted ;  and  the  record  and  the  bond  both  declare  he  gave 
the  bond  as  guardian.  The  matter  may  be  informal,  but,  cer- 
tainly, we  think  the  action  of  the  court  may  fairly  be  regarded 
as  a  new  appointment. 

IV.  But,  if  all  the  foregoing  positions  are  deemed  by  the 
court  untenable,  we  say  that  Bell  and  his  sureties  are  estopped 
by  the  bond  to  deny  that  Bell  was  guardian.  KeUey  v,  StcUe^ 
25  Ohio  St.  566-577 ;  Bigelow  on  Estoppel,  244,  267,  268, 
272 ;  Brawn  v.  United  States^  17  How.  Pr.  437.  The  sureties 
of  an  oflScer  de  fcbcto  are  not  permitted  to  deny  he  was  such 
officer.     Brandt  on  Surety,  §  445. 

J.  A,  Flory^  for  defendant  in  error : 

The  probate  courts  have  no  powers  or  jurisdiction  except 
what  is  conferred  upon  them  by  statute.  Const,  of  Ohio, 
art.  4,  §  8.  Probate  courts  as  created  by  statute  are  of  special 
and  limited  jurisdiction,  and  can  only  do  such  acts  as  ai'e 
specifically  prescribed  by  statute.  JDavia  v.  Davis^  11  Ohio 
St.  891 ;  GiUiland  v.  Sellers,  2  Ohio  St.  223 ;  Walker  v. 
WaOcer,  4  W.  L.  Mo.  32 ;  Sheldon  v.  Newton,  3  Ohio  St.  498- 
600 ;  Shroyer  v.  Richmond,  16  Ohio  St.  416  \  D.  &  W.  R. 
R.  Co.  V.  Marshall,  11  Ohio  St.  497 ;  Maxaon  v.  Sawyer,  20 
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Ohio,  195,  208.  "When  a  court  transcends  the  limits  pre- 
scribed for  it  by  law  and  assumes  to  act  where  it  has  no  juris- 
diction, its  adjudications  and  acts  are  utterly  void  and  of  no 
effect  either  as  an  estoppel  or  otherwise.  Herman  on  Estoppel, 
§  52 ;  Adams  v.  Jeff  cries,  12  Ohio,  271,  and  cases  there  cited ; 
GillUand  v.  Sellers,  2  Ohio  St.  223 ;  WoLher  v.  Walker^  4 
W.  L.  Mo.  32 ;  Maxson  v.  Sawyer,  12  Ohio,  195,  208. 

The  bond  upon  its  face  shows  that  the  probate  court  had  no 
authority  to  require,  accept,  approve  or  receive  the  bond. 
The  conditions  of  the  bond  are  as  follows :  "  That,  whereas 
the  said  Samuel  S.  Bell  has  been  heretofore  appointed  guardian 
of  Caroline  F.  Cooper,  heir-at-law  and  child  of  Elijah  Cooper, 
deceased,  &c."  The  bond  does  not  say  Bell  has  been  ap- 
pointed guardian  of  a  lunatic  or  a  minor,  but  only  as  gaardian 
of  "Caroline  F.  Cooper,  heir-at-law  and  child  of  Elijali 
Cooper,  deceased."  Sureties  are  only  bound  by  the  strict 
letter  of  the  bond.  Sta;te  v.  Meda/ry,  17  Ohio,  565 ;  see  Myers 
V.  Parker,  6  Ohio  St.  503 ;  HaU  v.  Williamson,  9  Ohio  St. 
22;  State  v.  CuUing,  2  Ohio  St.  2 ;  State  v.  Corey,  16  Ohio 
St.  19 ;  Carpenter  v.  Sloan,  20  Ohio,  331,  332 ;  Fosdict  v. 
Oreen,  27  Ohio  St.  498 ;  Smith  v.  Huesman,  30  Ohio  St.  662. 
It  certainly  will  not  be  claimed  that  there  ever  was  any  law  in 
force  in  Ohio  authorizing  the  probate  court  to  require,  accept, 
approve  or  receive  any  bond  in  the  name  of  the  state  of  Ohio, 
or  any  other  name  of  any  other  person  as  "guardian  of 
Caroline  F.  Cooper,  heir-at-law  and  child  of  Elijah  Cooper, 
deceased  ; "  and  therefore  the  action  of  the  probate  court  was 
null  and  void. 

A  person  is  only  guardian  until  the  ward  arrives  at  the  age 
of  majority.  1  S.  &  C.  671,  §  5.  Which  was  in  this  case 
eighteen  years  of  age.  1  S.  &  C.  694:,  §  1 ;  CamheiU  v. 
English,  Wright,  119 ;  Perry  v.  Baimard,  11  Ohio,  444 ; 
Walker  v.  Walker,  4  W.  L.  Mo.  32.  The  probate  court  had 
no  power  to  require  a  person  to  give  a  new  or  additional  bond, 
or  to  accept,  approve  or  receive  any  bond  in  the  name  of  the 
state  of  Ohio,  or  any  other  name,  from  such  person  unless  such 
person  was  at  the  time  a  guardian.  1  S.  &  C.  672,  §  8.  The 
probate  court,  in  requiring,  accepting,  approving  or  receiving 
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the  bond  in  suit,  acted  wholly  without  jurisdiction,  and  all  its 
acts  were  coram  non  judice^  and  void.  GiUand  v.  Sellers^  2 
Ohio  St.  223  ;  Herman  on  Estoppel,  §  52 ;  Adams  v.  Jefferiea^ 
12  Ohio,  271,  and  cases  there  cited ;  Walker  v.  Walker^  4  W. 
L.  Mo.  32 ;  2  Ohio,  277 ;  7  Ohio,  pt.  1,  239 ;  6  Blackf.  91 ; 
38  Ind.  513  ;  20  Ind.  47 ;  1  Leigh,  485  ;  8  Blackf.  162 ;  4  Id. 
15  ;  1  Ind.  62 ;  4  S.  &  M.  538  ;  2  Cal.  251 ;  34  Miss.  150 ;  23 
Miss.  550  ;  18  Ohio  St.  50 ;  1  Ired.  597 ;  2  Id.  267. 

There  is  no  estoppel.  18  Ohio  St.  42 ;  18  Id.  247 ;  Bige- 
low  on  Estoppel  (2  ed.)  283,  437 ;  3  Phillips  on  Ev.  §  215  ; 
28  Ind.  513 ;  Herman  on  Estoppel,  §§  52,  146,  148,  215  ;  6 
Ohio,  367  ;  23  Miss.  557. 

The  amended  petition  does  not  aver  that  the  money  for 
which  it  is  attempted  to  hold  these  defendants  as  sureties  for 
Bell,  came  into  Bell's  possession  while  he  was  in  fact  guardian  ; 
but  it  is  averred  that  this  money  came  into  Bell's  hands  while 
lie  was  acting  as  guardian.  In  no  event  can  these  defendants 
be  held  liable  for  money  received  by  Bell  while  he  was  acting 
as  guardian,  unless  the  money  was  received  by  him  as  guardian 
while  he  in  fact  and  in  law  was  her  guardian.  WaJker  v. 
WalTc^,  4  W.  L.  Mo.  32 ;  Gerler  v.  AcUey,  19  Am.  Eep.  751 ; 
People  V.  Pennoch,  60  N.  Y.  421. 

The  bond  having  been  given  after  Samuel  S.  Bell  had 
ceased  to  be  guardian  of  Caroline  F.  Cooper,  the  alleged  bond 
is  void  for  want  of  a  consideration.  1  Smith  Leading  Cas.  224, 225. 

The  plaintiff  brought  his  action  jointly  against  Bell,  Shields 
and  Flory ;  but  no  final  judgment  was  taken  against  Bell  in 
this  action  in  the  court  of  common  pleas,  and  the  action  is  still 
pending  there  as  to  him,  so  that  Bell  is  not  before  this  court  on 
the  petition  in  error.  Bell  is  a  necessary  party  to  the  proceed- 
ings in  error,  and  this  court  has  no  jurisdiction  until  the  case 
is  finally  disposed  of  in  the  court  of  common  pleas  as  to  Bell, 
and  he  is  properly  made  a  party  to  this  petition  in  error. 
Jmes  v.  Marshy  30  Ohio  St.  20. 


Johnson,  J.  It  is  claimed  that  said  petition  does  not  state 
facts  suflScient  to  constitute  a  cause  of  action  against  the  sure- 
ties on  said  bond :  1st,  Because  the  probate  court  had  DRf>e|P'GoOQle 
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thority  to  require,  receive  or  accept  the  same  ;  2d.  There  is  no 
breach  alleged ;  3d.  It  is  void  for  want  of  a  consideration ;  and, 
4th.  The  bond  was  not  delivered.  It  is  further  insisted,  that 
as  Bell  is  not  a  party  to  this  proceeding  in  error,  this  court  has 
no  jurisdiction. 

1.  The  point  is  made,  that  Bell,  who  is  the  principal  on  the 
bond  and  a  defendant  in  the  original  action,  is  a  necessary  party 
in  this  proceeding  in  error.  Smethers  v.  Rainey  (14  Ohio  St.) 
287,  and  Jones  v.  Mar%h  (30  Ohio  St.  20),  hold  that  all  parties 
to  a  joint  judgment  should  be  parties  in  error.  Here  the  final 
judgment  was  in  favor  of  Flory  and  Shields,  and  against  plaint- 
iff, and  the  case  stands  undisposed  of  as  to  Bell  on  the  common 
pleas'  docket.  This  is  authorized  by  section  371  of  the  Code, 
the  action  being  upon  a  joint  and  several  cause  of  action. 

All  the  parties  to  this  final  judgment  are  before  this  court. 

2.  The  petition  alleges  a  delivery  of  the  bond  and  its 
approval  by  the  court,  as  in  all  like  cases.  Hence  the  claim 
that  there  was  no  deliveiy  of  the  bond  is  not  well  founded. 

3.  Neither  is  the  claim  that  there  is  a  want  of  consideration 
for  the  bond,  if  it  is  otherwise  valid.  If  the  court  had  the  pow- 
er to  take  and  approve  tliis  bond,  the  consideration  is  sufficient. 

4.  The  principal,  and,  indeed,  the  only  question  of  difficulty 
in  the  case,  is  as  to  the  authority  of  the  court  to  take  this  bond. 

Bell  was  appointed  guardian,  February  4, 1856.  The  statute 
vested  in  the  probate  court  exclusive  jurisdiction  to  appoint 
and  remove  guardians,  to  direct  and  control  their  conduct,  and 
to  settle  their  accounts.  Swan  R.  S.  1854,  753,  a.  This  power 
embraced  the  appointment  of  guardians  for  minors  (Swan  R. 
S.  1854,  p.  444),  and  idiots  and  lunatics.     S.  &  C.  847. 

In  the  appointment  of  guardians  for  lunatics,  all  laws  relat- 
ing to  guai'dians  for  minors  and  their  wards,  and  pointing  out 
the  duties,  rights,  and  liabilities  of  such  guardians  and  thdr 
sureties^  in  force  for  (lie  time  betng,  are  made  applicable  to 
guardians  for  idiots  and  lunatics,  and  their  children,  so  far  as 
the  same  are*  in  conformity  with  the  provisions  of  the  act  relat- 
ing to  lunatic  asylums.     S.  &  0.  840,  §  45. 

The  law  in  force  "  for  the  time  being,"  when  the  bond  in 
suit  was  approved  and  tiled,  relating  to  guardians  of  minors, 
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was  the  act  of  1858.  S.  &  C.  670.  By  section  8  full  power  is 
given  the  court  over  the  bonds  of  guardians  on  exceptions 
tliereto,  and  upon  its  own  motion  it  may  require  guardians  to 
give  additional  bonds,  whenever  the  interest  of  the  ward  shall 
demand. 

Section  9  provides  that  "  No  bond  executed  by  a  guardian 
after  this  act  shall  take  eflfect "  (July  1,  1858),  "shall  be  void 
or  held  invalid  on  account  of  any  informality  in  the  same,  Twr 
an  account  of  any  informality  or  illegality  in  the  ajypointr 
ment  of  such  gicardian  /  but  such  bond  shall  have  the  same 
force  and  effect  as  if  such  appointment  had  been  legally  made 
and  such  bond  executed  in  proper  form."  The  bond  in  suit  is 
subject  to  the  provisions  of  this  section. 

The  facts  admitted  by  the  demurrer  are : 

1.  That  in  1856,  Bell  was  duly  appointed  and  qualified  as 
guardian  of  Caroline  F.  Cooper,  who  was  then  both  an  infant 
and  a  person  of  unsound  mind,  and  entered  upon  the  discharge 
of  his  duties  as  such  guardian,  and  so  continued  to  act  until  his 
resignation,  which  was  accepted  by  the  court  September  16, 
1874,  and  the  present  plaintiff  was  appointed  his  successor  as 
guardian  of  said  Caroline,  a  lunatic. 

2.  That  at  her  amval  of  age,  April  20,  1867,  she  was  still  of 
unsound  mind,  and  without  any  further  action  of  the  court,  so 
far  as  the  record  shows,  Bell  continued  as  guardian,  and  in 
1867,  1869  and  1871,  filed  his  accounts  as  such  with  the  court, 
which  were  audited  and  settled ;  the  court  in  all  respects  recog- 
nizing and  treating  him  as  the  legal  guardian,  as  well  after  as 
before  her  majority. 

3.  That  in  April,  1871,  nearly  four  years  after  her  coming 
of  age.  Bell  represented  to  the  court  that  his  sureties  had  re- 
moved from  the  county,  and  on  his  application  and  upon  an 
order  of  the  court  requiring  it,  he  and  the  present  defendants 
executed  and  delivered  the  bond  in  suit,  which  was  on  his 
motion  approved  and  filed,  whereupon  he  was  permitted  by 
the  court  to  continue  his  guardianship  until  his  resignation  and 
the  appointment  of  his  successor. 

4.  October  14, 1874,  in  pursuance  of  the  order  of  court,  he 
filed  his  final  account,  which  was  audited  and  settled  Novem- 
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ber  24,  1874,  showing  a  balance  due  his  ward  of  $4,126.84, 
which  he  was  ordered  to  pay  over  to  plaintiflE,  but  has  failed 
so  to  do,  except  a  small  amount  stated. 

5.  That  prior  to  the  giving  of  the  present  bond,  April  8, 
1871,  he  had  received  $5,000  or  more  of  his  ward's  moneys, 
and  had  in  his  hands,  in  fact,  said  sum  of  $4,126.84  at  the  date 
of  his  final  settlement,  which,  on  demand,  he  refused  to  pay 
over. 

We  have  not  been  furnished  with  a  copy  of  the  judgment 
of  the  court,  making  the  appointment  of  Bell  in  1856,  but  it 
is  averred  that  Bell  was  then  appointed  guardian  of  said  Caro- 
line F.  Cooper,  who  was  then  an  infant,  and  (as  the  plaintifE 
was  informed  and  believes)  a  person  of  unsound  mind ;  and  it 
is  averred  there  was  no  express  adjudication  by  the  court,  upon 
what  grounds  the  appointment  was  made;  that  is,  whether 
she  was  a  minor,  or  of  unsound  mind,  or  both. 

The  court  having  jurisdiction  on  either  or  on  both  grounds, 
to  make  the  appointment,  its  validity  cannot  be  inquired  into 
collaterally,  though  the  record  is  silent,  as  to  the  particular 
ground  upon  which  the  appointment  was  made.  Shroyer  v. 
Richmond^  16  Ohio  St.  455.  Neither  upon  this  state  of  facts 
does  the  presumption  arise,  that  the  appointment  was  made 
solely  on  the  gi-ound  of  infancy. 

For  over  seven  years  after  the  ward's  majority.  Bell  acted 
as  guardian  of  a  lunatic.  The  court  so  recognized  him  as  her 
legal  guardian  by  receiving  and  settling  his  accounts,  by  order- 
ing and  approving  a  new  bond  and  allowing  him  to  continue 
to  act,  though  the  record  showed  she  was  over  age,  by  accept- 
ing his  resignation  and  appointing  his  successor  as  guai-dian  of 
a  lunatic.  All  this  is  utterly  inconsistent  with  the  presumption 
that  the  appointment  was  made  on  the  ground  of  infancy  alone, 
but  is  in  harmony  with  the  presumption  that  the  judgment  of 
the  court,  by  which  he  was  appointed,  was  either  based  on  the 
unsoundness  of  mind,  or  of  that,  as  well  as  infancy. 

In  the  absence  of  an  express  adjudication  of  the  grounds  for 
this  appointment  to  the  contrary,  and  in  view  of  the  fact  that, 
after  the  ward  arrived  of  age,  the  court  continued  for  several 
years  to  judicially  recognize  him  as  the  legal  guardian,  we  are 
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authorized  to  presnme  that  this  appointment  covered  both 
disabilities,  the  hinacv  as  well  as  the  infancy. 

This  being  so,  the  court  was  authorized  by  section  8  of  the 
guardian  act  to  order  and  approve  tliis  bond. 

The  condition  being  for  the  faithful  discharge  by  Bell  of  his 
duties  as  such  guardian,  as  I'equired  by  law,  his  sureties  are 
liable  thereon  for  a  breach  of  the  condition. 

Judgmervta  of  the  district  court  and  of  the  court 
of  comman  pleas  reversed. 


POETKB  V.  WaGNEB. 


L  A  judgment  of  dismissal  of  a  petition  for  the  specific  performance  of  an 
agreement  and  of  a  counter-claim  asking  a  rescission  of  the  same,  is  no  bar 
to  an  action  for  the  recovery  of  money  paid  on  the  agreement,  although 
the  cause  of  action  accrued  before  the  rendition  of  the  judgment. 

2.  Where  a  judgment  between  the  parties  is  relied  upon  us  an  estoppel,  the 
question  is  not  what  the  court  might  have  decided  in  the  former  action, 
but  what  it  did  in  fact  decide,  as  shown  by  the  judgment. 

8.  A  judgment  is  conclusive  by  way  of  estoppel  only  as  to  facts,  without 
the  proof  or  the  admission  of  which  it  could  not  have  been  rendered. 

Ebeob  to  the  District  Court  of  Trumbull  County. 

The  original  action  was  brought  by  the  plaintiff  in  error, 
Greorge  H.  Porter,  against  the  defendant  in  error,  Henry 
Wagner.  Porter  and  Wagner  had  entered  into  a  written  agree- 
ment whereby  the  latter  agreed  to  sell  and  convey  to  the  former 
certain  real  estate ;  and  the  petition  avers  that  in  consideration 
that  the  plaintiff,  Porter,  would  release  the  defendant,  Wagner, 
from  the  obligations  of  the  contract,  the  defendant  promised 
the  plaintiff  and  undertook  that  the  said  contract  should  be 
rescinded,  and  that  he  would  repay  to  the  plaintiff  tlie  sum  of 
$1,000  which  he  had  paid  on  the  contract,  and  also  the  sum  of 
$10  taxes  paid  on  the  land.  Judgment  was  asked  for  these 
sums. 
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Among  other  defenses,  the  defendant  set  up  that  the  matter 
in  controversy  had  been  adjudicated  in  a  former  suit  between 
the  parties.     This  defense  was  controverted  by  reply. 

On  the  trial  it  appeared  that  Wagner,  the  vendor,  in  the 
former  suit,  had  filed  a  petition  for  the  specific  performance 
of  the  agreement  for  the  sale  of  the  real  estate ;  and  that  Porter 
in  liis  answer  to  the  petition  controverted  the  right  of  Wiigner 
to  have  specific  performance  of  the  agreement,  and  charged 
him  with  numerous  defaults  under  the  agreement.  Porter 
also  charged  tliat  in  consideration  that  he  would  release  Wag- 
ner from  the  agreement  of  purchase,  the  latter  promised  to 
repay  the  $1,000  paid  on  the  agreement,  and  $10  taxes  paid  by 
Porter. 

The  defendant  prayed  "  that  said  contract  may  be  declared 
rescinded,  and  the  plaintiff  ordered  to  repay  said  sum  of  money 
to  respondent,  with  interest,  and  for  other  proper  relief." 

The  answer  was  controverted  by  reply. 

The  following  was  the  decree  rendered  in  that  suit : 

"  This  cause^  came  on  for  trial  upon  the  issues  joined  and 
the  testimony,  and  was  submitted  to  the  court  for  decision, 
and  the  court  thereupon  find  that  the  plaintiff  is  not  entitled 
to  an  order  for  the  specific  performance  of  said  conti'aet,  and 
the  defendant  is  not  entitled  to  ai\  oilier  for  the  I'escission  of 
said  contract,  and  do  therefore  order,  adjudge  and  decree  that 
said  petition  and  counter-claim  be  dismissed,  and  that  plaintifE 
pay  all  costs  in  this  cause  made  before  appeal,  and  that  de- 
fendant pay  all  costs  made  since  said  appeal,  and  that  execu- 
tion issue  to  collect  the  same." 

On  the  trial  of  the  case  now  under  review,  the  plaintifE 
asked  the  court  to  charge  the  jury  as  to  the  effect  of  the  decree 
in  the  suit  for  specific  perfonnance,  in  sulxstance,  as  follows : 
That  the  decree  did  not  bar  the  plaintiff's  right  of  action  in 
this  cause,  if  the  jury  should  otherwise  find  the  issues  in  favor 
of  the  plaintiff. 

The  court  refused  so  to  charge ;  but  charged,  in  substance, 
that  said  decree  was  a  conclusive  bar  to  the  right  of  the  plaint- 
iff to  recover  either  on  account  of  said  alleged  agi-eement  to 
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rescind  said  contract,  or  on  account  of  said  original  contract 
and  the  breach  thereof,  if  not  rescinded. 

To  the  refusal  to  charge  as  asked,  and  to  the  charge  as  given, 
the  plaintiff  excepted. 

Verdict  and  judgment  were  for  the  defendant.  On  error, 
the  judgment  was  affirmed  by  the  district  court.  The  present 
proceeding  is  instituted  to  reverse  these  judgments. 

George  3f.  TutUe^  for  plaintiff  in  error : 

The  simple  refusal  of  the  court  having  equitable  jurisdiction 
to  aid  the  party  asking  for  specific  performance  of  an  agree- 
ment, does  not  bar  the  right  of  the  same  party  to  proceed  in 
the  proper  jurisdiction  to  recover  back  the  money  paid.  Love 
V.  Truman^  10  Ohio  St.  53 ;  Rogers  v.  Atwater^  4  Day,  432  ; 
Railroad  Co,  v.  Hunt^  20  Ind.  468 ;  Hunter  v.  DaweSj  19 
Geo.  413 ;  Griffin  v.  Seymour^  15  Iowa,  30 ;  Morley  v. 
Shattuch,  3  Cranch,  458 ;  Church  v.  Chapin,  35  Vt.  223  ;  1 
Greenl.  Ev.  §  524 ;  2  Cow.  &  Hill's  Notes  (ed.  1839)  826,  note 
587 ;  Jackson,  v.  Askton^  11  Pet.  248  ;  Seymour  v.  Delanceyj 
6  Johns.  Ch.  223;  Campbell  v.  Hicks,  19  Ohio  St.  433; 
Twining  v.  Morrice,  2  Bix)wn  C.  0.  326 ;  Emery  v.  Wase,  5 
Vesey,  Jr.  845,  849 ;  13  Ves.  25,  38 ;  1  Vesey,  Jr.  213 ;  4 
Johns.  Ch.  591 ;  5  Johns.  Ch.  195. 

JK  H,  Moses,  for  defendant  in  error : 

The  plaintiff's  right  to  recover  the  money  claimed  in  his 
petition  in  this  case,  was  made  an  issue  in  the  former  cose,  and 
was  submitted  to  tlie  court  for  decision,  and,  consequently,  he 
might  have  had  his  right  to  a  judgment  for  the  money  claimed 
decided  by  the  court.  If  he  neglected  to  have  the  court  pass 
upon  tliat  branch  of  his  case,  it  was  his  own  fault,  and  he  can- 
not now  complain,  or  again  have  the  opportunity  of  litigating 
his  claim.  Stockton  v.  Ford,  18  IIow.  U.  S.  418 ;  Hitcs  v. 
Irvine,  13  Ohio  St.  284 ;  Wilson  v.  Hamilton,  9  Serg.  &  K. 
429;  Embury  v.  Connor,  3  N".  Y.  512;  Gates  v.  Preston,  41 
N.  Y.  113;  Harris  v.  Harris,  86  Barb.  88 ;  Bigelow  v.  Wind- 
sor, 1  Gray,  301 ;  Pickett  v.  Logan,  14  Vcs.  232 ;  5  Allen, 
377;  6  Cowen,  559;  6  Mass.  277;  17  Serg.  &  K  319. 
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If  there  is  any  proposition  of  law  so  thoroughly  established 
as  to  be  beyond  doubt,  it  is  that  a  judgment  or  decree  of  dia* 
missal,  upon  the  merits,  is  a  Unal  determination,  and  constitutes 
a  bar  to  any  further  litigation  of  the  same  subject-matter  be- 
tween the  same  parties.  And  that  a  general  entry  of  "  biU 
dismissed,"  with  no  words  of  qualification  sucli  as  ^'  dismissed 
without  prejudice,"  or,  "  without  prejudice  to  an  action  at 
law,"  or  the  like,  is  conclusively  presumed  to  be  upon  the 
merits,  and  is  a  final  determination  of  the  controversy.  JPbot 
V.  Gibbs,  1  Gray,  412 ;  Durant  v.  JElsaex  Company^  7  Wall. 
107;  BorrowsccUe  v.  TutUe^  5  Allen,  877;  Bigdow  v.  Wind- 
sor^ 1  Gray,  301 ;  Thurston  v.  Thurston^  99  Mass.  39 ;  Perrin 
v.  Dunuy  4  Johns.  Ch.  140  ;  Kelsey  v.  Murphy y  26  Penn. 
St.  78 ;  Wilcox  v.  Balger^  6  Ohio,  406 ;  White  v.  B<mk  of 
United  States^  6  Ohio,  529. 

Counsel  for  plaintiff  in  error  has  cited  a  number  of  cases, 
which  he  insists  are  direct  authority,  that  the  simple  dismissal 
in  any  case  does  not  bar  the  further  remedy  to  recover  damages. 
But  he  seems  to  have  not  observed  that  all  of  these  decisions, 
save  one,  were  rendered  under  an  entirely  different  system  of 
practice  from  the  one  now  in  force.  When  those  decisions 
were  rendered,  courts  of  equity  were  distinct  from  courts  of 
law;  and  courts  of  equity  had  no  jurisdiction  in  a  case  at  law, 
nor  could  they  consider  or  pass  upon  a  legal  defense,  or  a  coun- 
ter-claim, }iot  strictly  equitable  in  its  chai*acter. 

Ab  the  law  then  was,  when  a  case  for  specific  ^rformance, 
or  for  a  rescission  of  a  contract,  was  before  a  court  of  equity, 
and  the  equitable  relief  demanded  was  refused,  the  court  could 
not  go  forward  and  determine  the  legal  rights  of  the  parties, 
for  the  reason  that  the  court  possessed  no  jurisdiction  over  the 
matter.  Biggerstaff  v.  Lovdcmd^  8  Ohio,  44 ;  Hatch  v.  Cobby 
4  Johns.  Ch.  559 ;  KcnipehaU  v.  Stone^  5  Johns.  Ch.  193 ;  18 
Ohio  St.  288 ;  6  Ohio  St.  216. 

WiirrE,  J.  The  principle  upon  which  the  decision  of  this 
case  turns  was  determined  in  Orea/mer  v.  Moore^  decided  at 
the  present  term,  cmte^  347. 

The  question  is  not  what  the  court  might  have  decided  in 
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the  former  action  between  the  parties  ;  but  what  the  court  did^ 
in  fact,  ^iecide,  as  shown  by  the  record.  The  court  found  that 
the  plaintiff  in  that  case,  Wagner,  was  not  entitled  to  an  order 
for  the  specific  performance  of  the  contract,  and  that  the  de- 
fendant. Porter,  was  not  entitled  to  an  order  for  its  rescission ; 
and,  as  a  consequence  of  these  findings,  it  was  adjudged  that 
the  petition  and  the  counter-claim  each  be  dismissed. 

This  left  the  legal  rights  of  the  parties  under  the  contract,  ns 
distinguished  from  their  equitable  rights,  unaffected  by  the 
judgment. 

The  system  of  pleading  under  the  code  does  not  affect  the 
question.  Since  the  adoption  of  the  code  as  well  as  before,  the 
question  in  each  case  is,  what  was  adjudicated  in  the  former 
suit.  In  answering  this  question,  reference  must  be  had,  of 
course,  to  the  pleadings  as  well  as  to  the  judgment  or 
decree. 

If  the  court  had  decreed  specific  performance,  the  money 
paid  by  the  purchaser  would  have  been  credited  to  him  in 
taking  the  account  with  the  vendor ;  or,  on  the  other  hand,  if 
the  contract  had  been  canceled,  he  would  have  been  com- 
pensated for  the  money  he  had  paid  in  performance  of  the 
contract.  The  court,  however,  did  neither,  but  refused  to  in- 
terfere, and  left  both  parties  to  their  strict  legal  rights. 

The  refusal  of  the  court  to  rescind  the  contract  is  not  incon- 
sistent with  the  alleged  promise  of  the  vendor  to  refund  the 
money  paid,  in  consideration  of  his  release  from  the  con- 
tract. 

That  may  have  been  the  ground  upon  which  the  court  re- 
fused to  declare  a  rescission;  but,  whether  so  or  not,  such 
refusal  does  not  negative  the  existence  of  such  agreement  to 
refund. 

A  judgment  is  conclusive  by  way  of  estoppel  only  as  to  f  ftcts, 
without  the  proof  or  admission  of  which  it  could  not  have  been 
rendered.  Burlen  v.  Sharmon,  99  Mass.  200 ;  Lea  v.  Lea,  Id. 
493. 

Judgment  of  the  district  court  and  that  of  the 
common  jpleaa  reversed,  and  cause  remamded 
'i'  .  to  the  court  last  narrndfor  a  new  trial. 
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William  Fields  v.  The   Commisbiokebs   of  Highland 

County. 

The  act  of  March  29,  1879,  '*  to  authorize  the  commiBsioners  of  certain 
comities  to  locate  and  construct  turnpike  roads"  (R  8.  §§  8017- 
8057,  inclusive),  which  exempts  certain  lands  therein  named  from  tax- 
ation for  the  improvements  therein  provided  for,  is  in  conflict  with 
section  2  article  12  of  the  constitution,  and  is  therefore  void. 

Appeal. — Reserved  in  the    District    Court  of    Highland 
County. 

The  plaintiff,  suing  for  himself  and  others  tax-payers  in 
Highland  county,  brought  an  action  to  enjoin  tlie  commission- 
ers of  said  county  from  taking  further  steps  towards  the  con- 
struction of  certain  turnpike  roads,  under  the  act  of  March 
29,  1879.  Revised  Statutes,  §§  8047-8057,  inclusive.  The 
petition  stated,  among  other  things,  that  the  commissioners 
had  caused  the  roads  to  be  laid  out,  under  said  act,  and  were 
proceeding  to  cause  advertisements  to  be  made  for  bids  for  the 
construction  of  a  part  thereof.  That  a  large  number  of  free 
turnpikes,  or  improved  roads,  had  been  constructed  in  said 
county,  and  a  large  number  were  in  course  of  construction  ;  for 
the  construction  of  which  a  large  number  of  acres  of  land  in 
said  county"  had  been  assessed,  by  reason  whereof  said  lands 
would  be  exempt  from  bearing  any  of  the  burden  of  taxation 
necessary  to  tlie  construction  of  said  roads,  that  the  commis- 
sioners were  then  establishing  under  said  act.  A  perpetual 
injunction  was  prayed.  To  the  petition  the  defendants  de- 
murred, upon  the  ground  that  facts  sufficient  to  constitute  a 
cause  of  action  were  not  stated  therein.  The  court  of  com- 
mon pleas  overruled  the  demurrer  and  gave  judgment  for  the 
plaintiff.  The  defendants  appealed  to  the  district  court,  where 
the  cause  was  reserved  for  decision  here. 

John  F.  JPbUetty  B.  M.  DiUey  and  J.  M.  Spencer^  for 
plaintiff: 

The  act  in  question  is  in  conflict  with  section  2  of  article  12 
of  the  constitution  of  Oliio,  for  tlxat  the  contemplated  taxation 
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under  the  act  is  not  by  a  uniform  mlc.  ZcmeBviUe  v.  jRio/iard8y 
5  Ohio  St.  592 ;  Tdegraph  Co.  v.  Mayer,  28  Ohio  St.  521 ; 
Lhna  v.  McBride^  34  Ohio  St.  351 ;  Beeves  v.  Treasurer^  8 
Ohio  St.  338 ;  Foster  v.  CommissionerSj  9  Ohio  St.  540 ; 
Chamherlain  v.  ClefoeUmd^  34  Ohio  St.  561 ;  HM  v.  Higdouy 
5  Ohio  St.  248 ;  Northern  Indiana  E.  R,  Co.  v.  ConneUy,  10 
Ohio  St.  165  ;  Oooley  on  Constitution,  499  ;  Cooley  on  Taxa- 
tion, 416;  KnowUon  v.  Supervisors,  9  Wis.  410 ;  Lin  Sing  v. 
Washburn,  20  Cal.  534 ;  State  v.  Insurance  Co.,  12  La.  Ann. 
802 ;  Adams  v.  SomsrviUe,  2  Head,  363  ;  McComh  v.  Bell,  2 
Minn.  295  ;  Attorney-General  v.  Winnebago  Lake  P.  li.  Co.j 
11  Wis.  35 :  Weeks  v.  Milwaukee,  10  Wis.  242 ;  O'Kane  v. 
Treat,  25  HL  557 ;  Philadelphia  Association  v.  Wood,  39 
Penn.  73 ;  Saeramento  v.  Crocker,  16  Cal.  119 ;  Howell  v. 
Bristol,  8  Bush  (Ky.)  493. 

TJlric  Sloane,  for  defendants : 

In  answer  to  the  objection  of  unconstitutionality  of  the 
statute  in  question,  because  in  violation  of  section  2  of  article 
12,  we  say : 

1.  The  power  of  the  legislature,  under  article  2,  section  1, 
of  the  constitution,  extends  to  all  the  objects  and  purposes  of 
government.  The  grant  of  power  is  general  and  unrestricted, 
unless  by  express  limitations  in  the  constitution.  11  Ohio  St. 
534;  15  Oliio  St.  573  ;  21  Ohio  St.  198. 

2.  Such  limitation  must  be  express,  or  necessarily  implied 
from  the  language  of  the  constitution,  fairly  construed* 
Lehmam,  v.  McBride,  15  Ohio  St.  592. 

3.  The  taxing  power  is  legislative,  and  is  supreme  and  un- 
restricted unless  the  constitution  imposes  some  limitation. 
Baker  v.  Cincinnati,  11  Ohio  St.  543. 

4.  This  unlimited  power  of  taxation  necessarily  involves 
the  right  to  designate  the  property  upon  whicli  it  is  to  be 
levied,  to  apportion  the  tax  territorially.  1  Ohio  St.  138  ;  10 
Ohio  St.  192;  19  Ohio  St.  418;  StaU  v.  Commissioners,  85 
Ohio  St  408;  Cooley  on  Taxation,  110,  111;  Cooley  on 
Const.  Lim.  624. 

6.  Taxation  may  be  general  or  special,  in  the  discretion  of 
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the  legislature.  The  legislature  may  create  and  define  a  tax- 
ing district,  and  impose  taxes  upon  all  the  property  of  that 
district,  according  to  a  nniform  rate  per  centimi,  or  specially, 
according  to  benefits  upon  adjacent  property.  5  Ohio  St.  246 ; 
8  Ohio  St.  333 ;  9  Ohio  St.  540  ;  State  v.  Commissioners  of 
FramMin  County^  35  Ohio  St.  448  ;  Cooley  on  Taxation,  110, 
111.  Taxation,  as  used  in  section  2,  article  12,  of  our  constitu- 
tion, means  impositions  for  purposes  of  general  revenue ;  but 
this  does  not  include  the  whole  taxing  power ;  the  power  of 
levying  special  taxes  for  local  purposes,  whidi  has  received  the 
name  of  "  assessments,"  is  still  intact,  and  left  by  our  present 
constitution  "in  all  its  integrity  and  extent  the  same  as  it 
was  under  the  constitution  of  1802."  Hill  v.  Higdon^  5 
Ohio  St.  246  ;  ZanesviUe  v.  Auditor^  5  Ohio'  St.  584 ;  Reeves 
v.  Treasurer^  8  Ohio  St.  333;  Foster  v.  Commissioners^  9 
Ohio  St.  540. 

7.  The  taxation  provided  for  in  the  statute  in  question  is 
not  for  the  purpose  of  general  revenue  ;  but  is  local,  for  local 
improvements,  and  is  but  the  exercise  of  the  power  of  assess- 
ment in  the  legislature.  Reeves  v.  Treasv/rer  of  Wood  Co,.,  8 
Ohio  St.  333  ;  Foster  v.  Commissioners  of  Wood  Co,j  9  Ohio 
St.  540 ;  Northern  Ind.  R.  R.  Co.  v.  Connelly^  10  Ohio  St. 
154 ;  State  v.  Commissioners  of  Franklin  County,  35  Ohio 
St.  458 ;  State  v.  City  of  Newark,  3  Dutch.  186 ;  City  of 
Patarson  v.  Society,  d:c.,  4  Zab.  386 ;  Teatman  v.  CrandaU, 
11  La.  220  ;  Mayor  of  New  York,  c&c,  11  Johns.  80  ;  People 
V.  Mayor  of  Brooklyn,  4  N.  Y.  440 ;  Dorgam  v.  City  of 
Boston,  12  Allen,  237. 

8.  If  the  taxation  authorized  by  this  statute  be  that  exercis- 
ing of  the  taxing  power  known  as  assessment,  the  discretion  as 
to  how  and  upon  what  property,  and  in  what  proportion,  it 
was  to  be  levied  exists  entirely  and  without  limitation  in  the 
legislature.     See  cases  last  above  cited. 

MattJiews,  Hitggins  &  Quinn,  for  defendants : 
As  to  the  claim  that  the  law  in  question  violates  section  2, 
article  12,  which  provides  that  "  laws  shall  be  passed  taxing 
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by  a  uniform  rule    .     .     all  real  and  personal  property  accord- 
ing to  its  time  value  in  money, 

1.  Section  2,  article  12,  only  governs  taxation  for  general 
revenue  purposes.  ZcmesviUe  v.  Avditor  of  Ifuskingum 
C(mnty,  5  Ohio  St.  590 ;  EiU  v.  Eigdm,  5  Ohio  St.  246-249  ; 
Cooley  on  Taxation,  136, 146,  436,  446,  and  cases  there  cited ; 
Dorgom  v.  City  of  Boston^  12  Allen,  234-238 ;  Beeves  v. 
Trecmirer  qf  Wood  County^  8  Ohio  St.  345.  The  taxation 
provided  for  in  this  law  is  not  for  general  revenue  purposes, 
therefore  is  not  controlled  by  section  2,  article  12. 

2.  The  law  in  question  does  nothing  more  than  create  a  tax- 
ing district  for  a  local  improvement,  and  apportion  the  burden 
which  the  legislature  has  power  to  do.  Cooley  on  Taxation, 
110,  and  cases  there  cited ;  Lima  v.  MoBride^  34  Ohio  St. 
338. 

3.  Chattels  can  be  assessed.  Cooley  on  Taxation,  457,  458 ; 
Cooley  on  Const.  Lim.  622,  623,  637. 

4.  Chattels  are  assessed  by  other  legislation  in  Ohio.  Rev. 
Stat.  §§  2263,  2264,  2265,  2276,  2295 ;  Rev.  Stat.  §§  4758- 
4773: 

6.  The  taxation  provided  for  by  the  law  in  question  is  an 
assessment.  1  Bouvier,  152 ;  HiU  v.  Higdon^  5  Ohio  St.  248 ; 
State  V.  Commissioners  of  J^ranJdm  Co.,  35  Ohio  St.  458 ; 
ScovtUe  V.  Cleveland^  1  Ohio  St.  126-138  ;  Foster  v.  Commrn- 
sioners  of  Wood  Co.^  9  Ohio  St.  540-545. 

6.  If  this  law  provides  for  an  assessment,  the  legislature  has 
the  power  to  apportion  in  the  law,  and  the  exercise  of  such 
power  will  not  be  interfered  with  by  the  legislature.  Baker 
V.  Oincinnati,  11  Ohio  St.  534 ;  Western  Union  Tel.  Co.  v. 
Mayer,  28  Ohio  St.  521 ;  Foster  v.  Commissioners  of  Wood 
Co.,  4  Ohio  St.  540-545 ;  HiU  v.  Higdon,  5  Ohio  St.  243- 
245 ;  Cooley  on  Taxation,  110,  111 ;  People  v.  Mayor  of 
Brooklyn,  4  N.  T.  426,  427 ;  Providence  v.  BiUings,  4  Pet. 
314-563  ;  MoCuUook  v.  Maryland,  4  Wheat.  428 ;  Cooley  on 
Const.  Lim.  639 ;  State  ex  rel.  Commissioners  of  Franklin 
Co.,  35  Ohio  St.  458;  Reeves  y.  Treasurer  of  Wood  Co.,  8 
Ohio  St.  345. 
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7.  The  tax  provided  for  has  been  apportioned  according  to 
benefit  by  the  law. 

BoTNTON,  0.  J .  The  question  reserved  in  the  present  case 
arises  on  demurrer  to  the  petition,  and  involves  the  constitu- 
tionality of  the  act  of  March  29,  1879,  entitled,  "  An  act  to 
authorize  the  commissioners  of  certain  counties  to  locate  and 
constnict  turnpike  roads."  R.  S.  §§  8047-8057,  inclusive. 
The  act  authorizes  the  commissioners  of  all  counties  having  a 
population,  at  the  federal  census  next  preceding  its  passage,  of 
not  less  than  29,130,  and  not  more  than  29,135,  when  they  be- 
come satisfied  that  the  public  interests  of  their  county  demand 
and  justify  special  action  for  the  improvement  of  the  roads 
therein,  to  proceed  to  lay  out  and  construct  the  same  in  the 
manner  therein  prescribed.  Section  6  of  said  act  (R.  S. 
§  8052)  provides  that,  "  Upon  the  location  and  establishment  of 
any  such  turnpike  road  by  the  county  commissioners,  they 
may,  for  the  purpose  of  aiding  in  tlie  construction  thereof,  levy 
annually,  in  addition  to  other  road  taxes  authorized  by  law,  a 
tax  for  turnpike  road  purposes,  of  not  more  than  two  mills  on 
the  dollar  of  valuation,  on  the  grand  duplicate  of  taxable  prop- 
erty in  the  county,  and  to  continue  such  levy  from  year  to  year, 
until  the  road  or  roads  which  liave  been  commenced  have  been  * 
completed."  So  much  of  section  7  as  relates  to  the  property 
to  be  taxed,  is  as  follows :  "  No  such  taxes  shall  be  levied  on 
any  lands  which  have  been  heretofore  assessed  for  the  construc- 
tion of  any  free  turnpikes  or  improved  road  or  roads,  already 
constructed,  or  in  the  course  of  construction  at  the  time  of  the 
levy  of  the  tax,  unless  the  amount  that  would  be  ratably  levied 
upon  such  lands  exceeds  the  amount  of  such  assessment,  and  in 
such  case,  such  excess  only  shall  be  levied  and  collected." 

The  validity  of  this  act  is  assailed  on  two  grounds. 

First,  that  it  is  a  law  of  a  general  nature,  and  being  limited 
in  its  operation  to  Highland  county,  is  in  contravention  of 
section  26,  article  2,  of  the  constitution,  which  declares  that 
^^all  laws  of  a  general  nature  shall  have  a  uniform  opera- 
tion throughout  the  state." 

And  secondly,  that  by  exempting  from  the  burden  of  taxap 

Digitized  by  VJi\^^V  IC 


JANUARY  TERM,  1881.  481 

Fields  V.  Commissioners  of  Highland  County. 

tion  lands  previously  assessed  for  the  construction  of  free 
turnpike  or  improved  roads,  whether  completed,  or  in  process 
of  construction  at  the  time  the  tax  is  levied,  the  act  violates 
the  second  section  of  article  12  of  the  constitution,  which,  with 
the  exceptions  therein  specifically  provided  for,  requires  all 
property  to  be  taxed  according  to  its  true  value  in  money. 

There  is  no  doubt  that  the  county  of  Highland  is  the  only  . 
county  in  the  state  to  which  the  provisions  of  this  act  can  ever 
apply,  and  the  legislature  might  just  as  well  have  conferred 
on  the  commissioners  of  that  county,  in  express  terms,  and  by 
direct  language,  the  power  actually  conferred,  as  to  name  the 
county  through  the  aid  of  the  previous  federal  census.  If  the 
object  in  employing  the  language  used  to  designate  the  county 
was  to  give  to  the  act  a  general  character,  and  thereby  to 
obviate  any  constitutional  objection,  while  intending  to  limit 
its  operation  to  one  county,  the  means  adopted  very  clearly 
fails  to  accomplish  the  object  intended.  This  court  has  repeat- 
edly said  that  the  constitutionality  of  an  act,  in  respect  to 
being  local  or  general,  is  to  be  determined  by  its  operation, 
without  reference  to  its  form.  T/ie  State  ex  rel.  v.  TkeJvdges^ 
21  Ohio  St.  11 ;  The  State  ex  rel.  v.  MitcMl,  31  Ohio  St. 
592 ;  McGiU  v.  The  State,  34  Ohio  St.  228.  If  local  in  its 
operation,  no  phraseology  can  make  it  general. 

The  act  in  question  is  not  only  local  in  its  operation,  but  it 
was  so  intended  to  be  by  the  legislature ;  and  if  a  law  of  a  I 

general  nature,  within  the  meaning  of  the  constitution,  it  is 
clearly  unconstitutional  because  of  such  restricted  operation. 
McGiU  V.  The  State,  34  Ohio  St.,  supra.  But  whether  or  not 
the  act  is  general  in  its  nature  we  find  it  unnecessary  to  deter- 
mine. In  our  opinion  it  is  clearly  in  conflict  with  section  2,  ', 
article  12,  of  the  constitution,  which,  with  certain  specific  ex- 
ceptions, requires  aU  real  and  personal  property  to  be  taxed  by 
a  uniform  rule,  and  according  to  its  true  value  in  money. 
*^ Equality  of  burden  is  the  principle  of  the  constitution." 
There  is  to  be  "  no  nile  that  exempts  some  property  and  casts 
the  burden  of  government  upon  the  rest."  Exchange  Bank  of  , 
Columbus  V.  lliney  3  Ohio  St.  43.  This,  section  7  of  the  act 
expressly  does.    Lands  before  assessed  for  similar  improve- 
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ments  are  exempted  from  taxation  to, the  extent  of  the  assees- 
ment  previously  made,  and  the  burden  fro\n  which  such  lands 
are  thus  relieved,  is  cast  on  the  remaining  property  of  the 
county.     In  Tlie  City  of  ZcmesviUe  v.  liicha/rdsy  5  Ohio  St 
589,  respecting  the  effect  to  be  given  to  this  provision  of  the 
constitution,  it  was  held  that  "  no  tax,  either  for  state,  county, 
•  township,  or  corporation  purposes,  can  be  levied  without  express 
authority  of  law ; "  and  "  that  this  section  of  the  constitution  is 
equally  applicable  to,  and  furnishes  the  governing  principle  for, 
all  laws  authorizing  taxes  for  either  purpose ;"  and  that  "  it  re- 
quires a  uniform  rate  per  cent,  to  be  levied  upon  all  property 
according  to  its  true  value  in  money,  within  the  limits  of  the 
local  subdivision  for  which  the  revenue  is  collected,  subject  only 
to  the  exemption  specifically  provided  for  in  the  section."     That 
the  act  violates  this  provision  of  the  constitution,  in  case  the  fond 
to  be  raised  to  constnict  the  road  or  roads  is  for  general  revenue 
purposes,  as  distinguished  from  a  fund  arising  from  local  assess- 
ments founded  on  the  principle  of  furnishing  an  equivalent  by 
special  benefits  to  the  property  assessed,  is  not  doubted  by 
counsel  for  the  defendants.     But  they  contend  that  the  purpose 
of  the  legislature,  as  evinced  by  the  act,  was  to  provide  for  a 
local  assessment  upon  real  and  personal  property  especially 
benefited  to  pay  the  cost  of  a  local  improvement.    In  this  view 
we  do  not  concur.     If  effect  be  given  to  the  act,  the  com- 
missioners are  authorized  to  establish  roads  anywhere  in  the 
county,  and  to  levy  a  tax  from  year  to  year,  of  two  milk  on  the 
dollar  of  valuation  on  all  the  property  of  the  county,  to  pay 
the  cost  of  construction,  except  such  lands  as  have  been  previ- 
ously assessed  for  similar  improvements,  without  any  reference 
to  the  special  benefits  conferred.    And  in  the  exercise  of  this 
discretion  they  may  establish  one  or  more  roads,  as  they  may 
deem  the  public  interests  to  require,  or  they  may  establish  none; 
and  if  they  see  tit  to  establish  but  one,  they  are  required  to  cause 
the  property  of  every  citizen  of  the  county,  save  the  excepted 
lands,  to  be  taxed,  however  remotely  the  owner  may  live  from 
the  road  constructed,  and  notwithstanding  his  property  may  de- 
rive no  more  benefit  therefrom  tlian  lands  in  a  remote  county. 
Were  we  to  construe  the  act  as  one  intended  to  create  an  i 
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ing  district  botinded  by  county  lines,  and  to  authorize  all  the 
property  therein,  both  real  and  personal,  except  the  exempted 
lands,to  be  assessed  for  the  roads  constructed,  on  the  principle 
that  such  property  was  specially  benefited  by  the  improvement, 
and  that  it  is  within  the  power  of  the  legislature  to  enact  the 
statute  with  such  effect,  we  would  sanction  a  very  easy  mode 
of  violating  the  constitution.     There  is  nothing  in  the  language 
of  the  act  that  indicates  any  intent  on  the  part  of  the  legislature 
to   provide    for  assessment,  as   distinguished  from   taxation. 
Nothing,  in  other  words,  to  indicate  that  the  act  was  passed  in 
the  exercise  of  the  power  to  authorize  local  assessments,  on  the 
principle  of  special  benefits  conferred.  On  the  contrary,  it  was 
enacted  in  the  exercise  of  the  taxing  power.     The  fund  to  be 
raised  to  ^ay  the  cost  of  the  roads  to  be  constructed  under 
the  act,  was  to  be  provided  by  a  tax  levied  and  collected  as  ordi- 
nary road  taxes  are,  with  the  difference  that  the  ordinary  taxes 
are  raised  from  a  levy  on  all  the  taxable  property,  and  the  taxes 
under  this  act  upon  a  part  only.     The  lands  formerly  assessed 
for  improved  roads  cannot  be  taxed  under  the  act,  because  ex- 
pressly exempted ;  and  the  remaining  property  cannot  be  taxed, 
because  of  su(;h  exemption.     The  restriction  upon  the  power 
to  lay  a  tax  on  all  the  property  on  the  grand  duplicate  of  the 
comity,  is  in  direct  conflict  with  the  provision  of  the  constitu- 
tion above  quoted,  requiring  all  property,  with  certain  excep- 
tions, to  bear  its  equal  and  just  proportion  of  the  public  burdens. 

Demurrer  to  petition  overruled  amd  injunction 
made  yerpetual. 


"William  V.  Sked  v.  James  Sedglet  et  al. 


1.  Tbe  act  of  May  1,  1861  (58  O.  L.  113),  which  exempts  from  sale  the  prop- 

erty of  persons  belonging  to  the  militia  of  Ohio,  who  have  been  mus- 
tered into  the  military  service  of  the  United  States  under  any  requisition 
of  the  president,  is  an  act  conferring  upon  a  certain  class  of  persons  a 
right  or  privilege,  which  must  be  asserted  by  him  who  seeks  its  benefit  , 

2.  Where,  after  judgment  and  order  of  sale  have  been  duly  and  regularly 
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entered  in  an  action  to  foreclose  a  mortgage,  the  mortgagoi'  becomes 
entitled  to  this  exemption,  by  being  mustered  into  the  Uoited  States' 
service  for  three  years,  if  the  war  should  last  that  long,  and  a  sale  ia 
made  and  confirmed,  and  deed  executed  to  the  purchaser,  while  he  Is 
still  in  such  service,  the  sale  and  proceedings  are  not  void,  but  voidable 
only. 
8.  In  case  of  a  sale  of  the  mortgaged  premises  upon  a  decree  of  foreclosure, 
while  the  mortgagor  is  entitled  to  such  exemption,  and  the  sale  is  con- 
firmed, deed  made  and  possession  taken  without  objection  by  him, 
his  proper  mode  of  relief,  if  entitled  to  any,  after  confirmation,  and 
the  proceedings  are  not  reversible  for  error,  is  by  a  direct  proceeding  in 
that  case,  to  have  such  sale  and  confirmation  set  aside. 

Appeal.  Reserved  in  the  District  Court  of  Cujahoga 
County. 

The  question  for  decision  arises  on  a  demurrer  to  the  peti- 
tion, on  the  ground  that  it  does  not  state  facts  constituting  a 
cause  of  action. 

The  petition  was  filed  in  the  superior  court  of  Cuyahoga 
county,  and  on  appeal  to  the  district  court  was  .reserved  for 
decision  in  this  court. 

The  plaintijQE  alleges  that,  on  September  28,  1861,  one 
Hiram  Iddings,  now  deceased,  commenced  an  action  in  the 
court  of  common  pleas  of  said  county  against  him,  for  a  fore- 
closure of  two  mortgages,  executed  in  1853  and  1856,  by  him, 
to  secure  certain  notes,  of  which  notes  and  mortgages  Iddings 
had  become  the  owner;  that  on  December  1,  1861,  judgment 
for  the  amount  due  was  rendered,  and  an  order  of  sjile  granted 
on  default  of  payment  for  ten  days,  and  that  the  property  was 
appraised  and  advertised  to  be  sold  January  30,  1862. 

He  also  alleges  that  he  was  a  citizen  of  Ohio,  belonging  to 
the  militia  force  of  the  state,  and  that  he  volunteered  into  the 
United  States'  service  in  the  late  war,  and  was  accepted  and 
mustered  into  such  service  January  21,  1862,  for  three  yeare, 
.if  the  war  should  last  so  long,  and  continued  in  such  service 
until  January  2,  1865,  when  he  was  discharged. 

For  the  purpose  of  staying  the  proceedings  and  sale,  he,  on 
January  29, 1862,  filed  a  petition  imder  the  act  of  May  1, 1861, 
to  exempt  from  sale  the  property  of  Ohio  militia  in  the  mili- 
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tary  service  of  the  United  States,  and  obtained  a  resti^aining 
order  against  fiuch  sale.  Whether  a  bond  was  given,  docs  not 
appear,  but  it  is  alleged  that  Iddings  and  the  master-commis- 
sioner  charged  with  the  sale  had  notice  thereof,  and  of  his 
claim  for  exemption,  nevertheless  the  sale  was  made  to  said 
IddiogB  OQ  the  day  fixed. 

March  18,  1862,  this  sale  was  confirmed  by  the  court,  the 
petition  for  an  injunction  having  been  dismissed  before  the 
day  of  sale,  b)'  plaintiff's  attorney,  but  without  his  knowledge 
or  consentj  as  lie  alleges.  No  objection  was  made  in  court  to 
the  confirjnation  or  conveyance  to  Iddings. 

Iddings  reccsived  a  deed,  and  went  into  possession  April  2, 
1863  ;  he  eonvejed  to  James  J.  Monroe,  and  died  November, 
1S63,  leaving  heirs,  who  are  defendants.  April  4,  1865,  Mon- 
roe conveyed  part  of  the  land  to  Augustus  Fuller,  one  of  de- 
fendants now  in  possession ;  April  9,  1866,  Monroe  conveyed 
part  to  Aliimaz  Sherwin,  who,  in  October,  1872,  conveyed  the 
same  to  James  Sedgeley,  a  defendant  now  in  possession.  April 
9,  1866,  Monroe  conveyed  the  balance  of  the  land  to  C.  C. 
Beck  with,  wlio  conveyed  to  McDowell.  In  1867,  McDowell 
conveyed  to  Sai^ah  Stewart,  a  defendant  in  possession. 

Iddings'  heirs,  with  Monroe,  Sherwin,  Beck  with  and  Mc- 
Dowellj  former  owners,  are  made  defendants. 

Tlie  object  and  prayer  is,  to  have  an  account  of  the  rents 
and  prcifits  siuee  the  sale,  and  their  application  to  the  mort- 
gage debt,  and  that  he  be  restored  to  the  possession  of  the 
premises,  upon  paying  the  balance  found  still  due. 

XliiB  action  w^is  commenced  November  14,  1874. 

McMath  tf  Everett  and  A.  M.  Jackson^  for  plaintiff  in 
error : 

That  the  legislature  of  a  state  may  modify  remedies  without 
destroying  tlicin,  or  may  change  remedies  without  impairing 
the  obligation  of  contracts,  I  think  we  may  assume  is  well  set- 
tled by  the  decided  weight  of  authorities.  In  support  of  the 
general  doctrine,  covering  a  great  variety  of  legislation,  effect- 
■  ing  the  remedy  by  which  the  obligation  of  the  contract  in  the 
given  case  was  sought  to  be  enforced,  we  cite  the  following 
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authorities :  Sturges  v.  Croninshidd^  4  Wheat.  200 ;  Chad 
V.  More^  8  Watts  &  S.  (Pa.)  49  ;  Stevens  v.  Andrews^  31 
210 ;  MoCormiG  v.  Ruach^  15  Iowa,  127  ;  DonndL  v  Step 
35  Mo.  441 ;  Edrmindson  v.  Ferguson^  11  Mo.  344 ;  -ffo^i 
V.  Early ^  11  Mo.  545 ;  Ogden  v.  Saund^rs^  12  Wheat.  34 
Bibb,  567  ;  2  Bibb,  202-208  ;  4  Bibb,  62-65 ;  3  Cranch, 
4  Wheat.  200;  1  Johns.  140;  2  Mass.  88;  2  Johns.  19 
Dallas,  370-373;  34  Mo.  330;  35  Mo.  441;  15  Iowa, 
44  Pa.  St.  179,  313 ;  Id.  322. 

J.  E.  IngersoU^  for  defendant  in.  error : 

1.  The  said  act  of  the  legislature  impairs  the  obligatio 
a  contjact,  and  is  therefore  in  conflict  with  section  10  of  a 
1  of  the  federal  constitution,  and  with  article  2,  section  2 
the  state  constitution.  And  see  Bronaon  v.  Einzie,  1  ] 
(U.  S.)  311 ;  McCracJcen  v.  Haywood,  2  How.  608 ;  Ai 
V.  Martin,  37  Ga.  124 ;  6  Eob.  (K  T.)  501 ;  Peck  (Teai 
4  Little  (Ky.)  53  ;  6  Otto,  595  ;  15  Ohio  St.  210. 

2.  The  statute  in  question  is  not  self-operating.  It 
needs  be  set  up  as  a  privilege  by  him  who  seeks  iU.  be 
In  this  case  it  is  alleged  that  he  began  to  insist  on  Um  ri< 
brought  an  injunction  for  that  purpose ;  but  his  attorney  \ 
wards  dismissed  the  suit.  He  alleges  this  dismissal  to 
been  made  without  his  consent,  but  does  not  allege  tha 
parties  now  made  defendants  and  called  on  to  permit  hii 
redeem,  had  knowledge  that  his  attorney  acted  without  hi 
thority ;  and  as  he  gave  no  bond  at  the  time  of  the  in jun 
and  afterwards  dismissed  liis  case,  he  did  not  thereby  waiv 
privilege  to  the  provision  of  this  law  ? 

3.  We  insist  that  this  claim  is  stale.  The  statute  in  que 
only  seems  designed  to  furnish  immunity  to  a  soldier  in  a 
service  and  for  two  months  after  his  discharge.  H^jt 
plaintiff  brings  his  suit  to  reap  the  benefit  of  this  st 
almost  ten  yeai-s  after  his  discharge  from  the  army.  That 
he  fixes  January  2,  1865.  His  suit  is  commenced  Novei 
14,  1874.  Although  the  act  does  not  in  express  terms  sa; 
action  shall  be  brought  after  a  period  of  two  months  s 
quent  to  his  discharge  from  such  military  service,  yet  it  ext 
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the  benefit  thereof — right  to  stay  of  process — to  this  period ; 
and  it  seems  a  very  great  enlargement  of  the  privilege  if  a 
person  claiming  its  benefits  may  sue  for  them  ten  years  after. 

Johnson,  J.  It  is  claimed  that  the  sale  made  January  30, 
1862,  and  the  order  of  confirmation  thereof,  March  18,  1862, 
are  void,  and  that  plaintiflE  is  now  entitled  to  be  let  in  to 
redeem,  notwithstanding  the  sale  and  conveyance  stated. 

The  ground  of  this  claim  is,  that  under  the  act  of  May  1, 
1861,  his  property  was  exempt  from  sale.  This  statute  is 
entitled :  "  An  act,  to  exempt  from  execution  the  property 
of  the  militia  of  Ohio,  mustered  into  the  service  of  the  United 
States,"  and  reads : 

"  That  the  individual,  real  and  personal  property  of  any  per- 
son, who  may  belong  to  the  militia  of  this  state,  and  who  shall 
be  mustered  into  the  actual  service  of  the  ITnited  States,  under 
any  requisition  of  the  president,  shall  be,  and  the  same  is 
hereby  declared  exempt,  during  the  time  such  person  shall 
remain  in  the  actual  service  of  the  ITnited  St-ites  and  two 
months  thereafter,  from  sale  on  any  execution  or  order  of  sale 
issued  on  any  judgment  rendered  by  any  of  the  courts  of  this 
state,  and  the  individual  pei*sonal  property  of  such  person 
shall  also,  for  the  period  aforesaid,  be  exempt  from  the  levy  of 
execation,  any  law  of  this  state  notwithstanding."  58  Ohio 
L.  113. 

On  the  other  hand  it  is  claimed : 

1.  That  this  statute  is  in  contravention  of  the  constitution 
of  the  United  States,  because  it  impairs  the  obligation  of  tlu 
conti-act  embodied  in  the  notes  and  mortgages  on  which  the 
judgment  andorder  of  sale  were  founded. 

2.  But  if  not  void,  it  only  confers  a  personal  right  or 
privilege  in  favor  of  a  judgment  debtor  who  belongs  to  the 
Ohio  militia  in  the  United  States  service,  which  can  be  and 
has  been  waived. 

3.  That  the  statute  is  not  self-operating,  but  its  immunity 
must  be  sought  and  obtained  by  the  interposition  of  the 
soldier  within  some  reasonable  time.  And  it  is  claimed,  that 
the  present  demand,  now  first  interposed  mure  than  twelve 
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years  after  the  sale  and  confirmation,  is  stale,  and  barr© 
the  statute  of  limitations.  This  statute  does  not  operate  t< 
judicial  proceedings  in  an  action  against  one  in  the  mil 
service.  It  simply  exempts  his  property  from  sale  whi 
such  service,  and  for  two  months  thereafter.  It  does 
apply  to  all  judgment  debtors,  but  only  to  persons  beloE 
to  the  Ohio  militia  mustered  into  the  actual  service  of 
United  States  under  any  requisition  of  the  president. 

Whether  the  legislature  had  the  power  to  pass  this  act 
now  ceased  to  be  a  question  of  public  concern.  While  it 
so,  the  general  current  of  authority  was,  that  an  act  like 
simply  staying  the  power  of  sale  for  a  definite  poriod  duri 
period  of  public  war  and  great  financial  deprcssion,  in  fav 
soldiers  in  the  active  service,  while  the  creditor  was  left 
to  prosecute  his  action,  and  to  secure  by  judgment  and  lev 
possible  security  that  an  order  of  court  or  2^  levy  could  af 
did  not  impair  the  obligation  of  the  contract. 

In  the  view  we  take  of  this  case,  however,  it  becomes 
necessary  to  consider  this  question. 

This  act  is  unlike  those  statutes  which,  in  terms,  exei 
from  execution  and  sale  specific  property  of  the  judgi 
debtor.  There,  the  process  in  the  ofticcr's  hands  definitely 
the  person  whose  property  is  to  be  exempted,  and  the 
enumerates  the  specific  property  not  subject  to  lev)^  and 
It  does  not  depend  on  the  selection  of  property  by  the  del 
and  applies  to  all  debtors  alike.  The  officer  takes  such  \ 
erty  at  his  peril,  and  if  he  takes  property  so  exempted,  1 
a  trespasser,  and  his  levy  and  sale  ai'e  void.  Frost  v.  iSlia 
Ohio  St.  270. 

The  act  is  for  tlie  benefit  of  a  certain  described  clag 
persons.  Whether  a  ])erson  belongs  to  that  class  is  a  qneg 
of  fact,  outside  o*f  the  record  or  order  of  sale,  of  which  nei 
the  court  nor  the  oflicer  can  take  notice.  Tlie  burdor 
bringing  this  fact  before  the  court,  so  as  to  entitle  the  part 
his  exemption,  is  upon  the  person  claiming  to  belong  to 
class.  As  in  the  case  of  exemptions  dependent  upon  seUd 
the  claim  must  be  asserted  at  the  proper  time,  and  before 
proper  court  or  officer.     The  officer  has  no  power  to  disc 
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tlie  command  of  the  process  in  his  hands  upon  an  order  of  sale 
legally  made.  Again,  like  all  other  exemptions,  whether  of 
enumerated  articles,  or  dependent  upon  selection,  the  right 
may  be  vxdved.    Frost  v.  Shaw^  3  Ohio  St.  270. 

This  being  so,  the  sale  and  confirmation  without  objection 
is  not  void,  but,  at  most,  voidable  only.  The  remedy  for  the 
debtor  is  to  assert  his  privilege  either  by  resisting  the  confirm- 
ation before  the  court,  or,  if  he  has  had  no  opportimity  to  do 
this,  by  a  direct  proceeding  in  the  foreclosure  suit,  to  set  aside 
the  sale  and  confirmation.  Being  voidable  only,  the  title  can- 
not be  attacked  collaterally. 

What  are  the  facts  of  this  case  ? 

The  notes  and  mortgage  were  given  long  prior  to  this  statute. 
The  action  to  foreclose  and  for  judgment,  and  the  judgment  and 
order  of  sale,  were  made  in  due  course  of  law.  Subsequently 
the  debtor,  by  being  mustered  into  the  United  States  service, 
became  entitled  to  have  the  order  of  sale  stayed  while  he  was 
in  6uch  service,  and  for  two  months  thereafter.  He  made  an 
ineffectual  attempt  to  do  this  by  a  petition  for  a  restraining 
order,  but  this  failed,  either  because  he  did  not  give  the  proper 
bond,  or  by  the  act  of  his  attorney  in  dismissing  the  action. 
The  fact  that  his  attorney  did  this  without  his  knowledge  or 
consent  cannot  affect  the  action  of  the  court,  in  'confirming  a 
sale  against  which  there  was  no  objection  interposed,  after  the 
dismissal  of  the  action  to  restrain. 

He  made  no  further  objection,  by  motion  or  otherwise,  to  the 
confirmation  of  the  sale,  or  to  the  execution  of  the  deed  to  the 
purchaser.  He  surrendered  possession  of  the  premises,  and 
without  objection,  to  the  court  or  the  purchaser,  allowed  the 
latter  to  tiike  possession,  and  by  sales  and  conveyances  transmit 
title  and  possession  to  Monroe,  and  through  him  by  sundry 
mesne  conveyances  to  the  present  owners,  none  of  whom  had 
jiotice,  so  far  as  is  alleged,  of  the  plaintiff's  claim.  It  is  not 
alleged  that  they  are  not  hona  fide  puixihasers  for  a  valuable 
consideration,  and  we  muct  assume  that  they  were. 

The  sale  was  confinned  in  March,  1862,  and  this  action  was 
brought  in  November,  1874. 

For  more  than  twelve  years  he  slept  upon  his  rights,  if  he 
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had  any  after  failing  to  object  to  the  eonfii*mation,  and 
allowed  the  property  to  be  several  times  sold,  and  to  pass 
the  hands  of  innocent  holdei-s. 

His  proper  remedy  in  the  first  instance  was,  to  object  to 
sale  and  confirmation.  Aside  from  the  provisions  of  the 
ute  of  limitations,  the  nile  in  chancery  was,  that  the  pr 
remedy  for  a  party  whose  property  was  sold  by  a  master  ^ 
out  authority,  was  by  an  application  in  the  foreclosure  sui 
have  the  sale  set  aside.  But  such  an  objection  would  no 
listened  to  after  a  great  lapse  of  time.  NichoU  v.  Nicha 
Paige,  349. 

Neither  will  a  sale  be  set  aside  and  a  re-sale  directed,  to 
tect  persons  competent  to  protect  their  own  rights,  from  1 
own  negligence.  American  Ins,  Co,  v.  Oakley^  9  Pi 
259. 

The  purchaser  at  such  a  sale  has  the  right  to  be  protects 
his  purchase,  and  after  the  sale  has  been  confirmed,  deed  r 
and  possession  taken  thereunder,  his  title  is  perfect  until 
proceedings  in  the  foreclosure  suit  are  opened  up  in  a  d 
proceeding  for  that  purpose.  And  this  rule  applies  as  we 
a  mortgagee  who  is  a  purchaser  as  to  a  stranger.  Brow 
Frost,  10  Paige,  204. 

This  was  a  case  of  a  purchase  by  a  mortgagee,  at  his 
sale  in  foreclosure,  who  received  a  deed  from  the  master, 
the  same  day,  but  after  actual  delivery  of  the  deed,  the  r 
gagor  tendered  the  whole  amount  due  and  demanded  \ 
demption,  which  being  refused,  he  filed  an  original  bi 
chancery  to  be  allowed  to  redeem. 

Chancellor  Walworth,  in  deciding  against  the  complaii 
says,  the  decree  in  the  original  suit  in  foreclosure  is  concli 
upon  the  rights  of  the  parties,  and  cannot  be  opened  np  oi 
turbed  in  a  collateral  way ;  and  he  expressed  the  very  dec 
opinion  "  that  an  original  bill  in  chancery  cannot  be  susta 
by  a  party  to  a  foreclosure  suit,  to  impeach  or  set  aside 
proceedings  upon  a  master's  sale  under  the  decree,  when  t 
was  notliing  which  could  have  prevented  an  application  t< 
court,  in  that  suit,  for  a  re-sale,  by  those  who  are  intereste 
the  premises ;"  and  he  cites  numerous  authorities  to  the  e 
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that  the  proper  remedy  is  by  a  summary  application,  in  the 
suit  in  which  the  foreclosure  decree  was  made,  for  relief. 

The  present  action  is  in  the  nature  of  an  original  bill  in 
chancery,  filed  in  the  superior  courty  by  the  mortgagor,  for  a 
redemption  of  premises  sold  and  conveyed  under  a  decree  of 
foreclosure,  made  in  the  comt  of  common  pleas  of  the  same 
county,  over  twelve  years  before  the  commencement  of  this 
action.  It  is  not  an  appeal  to  the  same  court  in  the  same  suit. 
This  cannot  be  done  unless  the  sale,  confirmation  and  convey 
ances  are  nullities.  Clearly  they  are  not,  but  at  most  are  void- 
able only. 

!No  reason  is  shown  why  plaintiff  did  not  appear  and  resist 
confirmation  of  the  sale.  If,  aft^r  neglecting  to  do  this,  he 
was  entitled  to  relief,  he  should  state  facts  warranting  the  court 
in  granting  it.  Ko  such  facts  are  stated  even  as  against  the 
heirs  of  Iddings,  after  the  lapse  of  so  many  years,  much  less 
as  against  innocent  honafide  purchasers. 

Denmrrer  to  ike  petition  sustained^  amd  petition 
dismissed. 


Emerine  v.  O'Brien. 


1.  The  surrender  of  a  promissory  note  to  the  maker,  upon  receiving  in  pay- 

ment thereof  a  new  note,  the  signatures  to  which  were  supposed  to  be 
genuine  by  the  payee,  but  one  or  more  of  which  were  forged,  does  not 
operate  as  payment  of  the  original  note,  nor  extinguish  the  right  of 
action  thereon. 

2.  E.,  the  owner  of  a  promissory  note  executed  by  M.,  as  principal  maimer, 

and  O.,  as  surety,  agreed  with  M.  that  ho  would  accept  his  note  witii 
F.  and  V.  as  sureties  thereon,  in  payment  of  the  note  of  M.  and  O. 
Whereupon,  M.  delivered  to  E.  a  promissory  note,  executed  by  him- 
self, and  purporting  to  bo  executed  by  F.  and  V.  as  sureties,  but  whose 
signatures  M.  had  forged  to  the  note.  E.  received  the  forged  note  be- 
lieving it  to  be  genuine,  and  delivered  to  O.  the  original  note,  which 
was  destroyed. 
Hdd,  that  said  new  note  did  not  operate  as  payment  of  the  oiiginal  note, 
nor  relieve  O.  from  liability  thereon. 
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Ebbos  to  the  District  Court  of  Seneca  County. 

The  original  action  wafl  brought  by  the  plaintiff  in  e: 
Andrew  Emerine,  against  Thomas  O'Brien,  to  recover 
amount  alleged  to  be  due  on  a  promissory  note,  executec 
tlie  defendant  as  surety  of  John  T.  Mitten.  Tlie  peti 
alleged,  in  substance,  *'  that  on  the  15th  day  of  March,  1 
the  plaintiff  loaned  to  one  John  T.  Mitten,  $600 ;  that 
ten  then  gave  the  plaintiff  his  promissory  note  for  that  amo 
with  the  defendant,  Thomas  O'Brien,  as  surety  thereon. 

"  That  on  the  16th  day  of  May,  1872,  about  a  month  i 
the  note  became  due,  the  plaintiff  and  O'Brien  called  on 
ten  for  payment ;  that  Mitten  then  paid  $100  on  the  note 
gave  a  renewal  note  for  $509,  the  balance  then  due  upon 
original  note,  and  that  Mitten  then  agreed   to  procure 
Henry  Fleck  and  one  Frank  Vogle,  to  sign  the  renewal 
as  his  sureties  ;  that  Mitten  signed  the  renewal  note  and  w 
upon  it  the  names  of  Fleck  and  Vogle  as  his  sureties,  wit] 
their  knowledge  or  consent ;  that  this  signing  was  done  no 
the  presence  of  the  plaintiff,  and   that   the   plaintiff  hac 
knowledge  or  suspicion  that  the  names  of   Fleck  and  V 
were  forged  upon  the  note,  until  after  the  maturity  thereof 

That  the  original  note  was  joint  and  several. 

Upon  this  state  of  facts,  the  plaintiff  asked  judgment  agi 
O'Brien  for  the*balance  remaining  unpaid  on  the  original  i 
after  deducting  all  actual  payments  made  upon  it. 

The  answer  admits  these  facts,  except  that  the  name 
Fleck  and  Vogle  were  forged,  and  as  a  defense  sets  up  thai 
transaction  in  which  the  renewal  note  was  given  did  not  o 
in  the  presence  of  O'Brien,  and  that  he  knew  nothing  c 
until  some  time  after  tlie  renewal  note  had  been  given. 

This  alleged  defense  is  denied  in  the  repl3\ 

On  the  trial  Emerine  testiiied  as  follows : 

"  On  the  lOtli  day  of  May,  1872,  I  went  with  the  defenc 
at  his  request,  from  Fostoria,  in  Seneca  county,  where 
resided,  to  Upper  Sandusky,  in  Wyandot  county,  Ohio,  to 
lect  the  money  on  a  note  I  then  held  against  John  T.  Mi 
and  the  defendant  for  $600.     I  called  on  Mitten  for  the  m( 
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due  on  the  note  and  he  proposed  to  pay  me  $100  on  it,  and 
wanted  thirty  days'  time  on  the  reinaining  $509  then  due  on 
tlie  note,  and  offered  me  Henry  Fleck  and  Frank  Vogle,  mer- 
chant tailoi*s,  as  sureties  with  him,  on  his  note  for  $509,  at 
thirty  days.  He  paid  me  $100,  and  I  renewed  the  balance  with 
said  Fleck  and  Yogle  as  his  sureties.  I  did  not  know  nor  sus- 
pect that  the  names  of  Fleck  and  Vogle  wer^  forged.  The 
original  note  of  Mitten  and  the  defendant  was  dated  March 
15th,  1872,  and  was  written  '  we  or  either  of  us  promise  to  pay, 
&c.' 

"I  found  out  that  the  names  of  Fleck  and  Vogle  were 
forged  some  time  in  December,  1872 — rafter  Mitten  had  run 
away  and  left  the  country. 

"  The  defendant  and  Mitten  came  to  my  o£Sce  together, 
when  I  loaned  him  the  money,  on  the  15th  of  March,  1872 ; 
O^Brien  spoke  for  Mitten  and  wanted  $600  for  six  months ;  I 
loaned  Mitten  $600,  and  he  and  O'Brien  gave  their  note  for  it, 
payable  about  the  1st  of  April,  1872  ;  O'Brien  was  surety  on 
this  note.  When  I  took  the  new  note  for  $509  at  Upper  San- 
dusky, I  went  there  at  O'Brien's  request ;  he  said  Mitten  was 
not  worth  anything.  When  I  took  the  new  note  O'Brien  and 
Mitten  and  myself  were  present ;  there  was  nothing  done  till 
O'Brien  came  in  ;  this  occurred  in  Mitten's  store  room.  Mit- 
ten went  out  of  the  store  to  get  the  signatures  of  Fleck  and 
Vogle  on  the  note,  and  in  a  few  minutes  returned  with  the 
note  with  the  names  of  Fleck  and  Vogle  on  it.  I  had  no  sus- 
picion of  any  forgery,  and  I  supposed  I  had  good  security  for 
the  balance  due,  so  I  delivered  up  the  old  note  to  the  defend- 
ant, O'Brien,  and  upon  his  demanding  it." 

Proof  was  given  that  the  names  of  Fleck  and  Vogle  were 
forged,  and  written  upon  the  note  by  Mitten. 

The  defendant  testified  as  follows : 

"  I  told  Emerine  he  should  collect  the  money  from  Mitten, 
as  I  was  af niid  he  was  not  worth  anything ;  and  I  hired  a  team 
and  took  Emerine  up  to  Upper  Sandusky  for  that  purpose, 
when  he  made  this  new  an-angement  with  Mitten.  1  was  not 
present  when  Emerine  and  Mitten  made  the  new  arrangement. 
Emerine  told  me  to  stay  on  Main  street  and  he  would  go  and 
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Bettle  with  Mitten,  so  that  Mitten  and  I  wouldn't  quarrel.  I 
stayed  out  about  half  an  hour,  when  Emerine  came  and  called 
me  into  the  store  and  said  to  me,  '  I  have  settled  this  matter 
with  Mitten,  and  you  have  nothing  more  to  do  with  it.'  I 
said,  '  Then  am  I  free  V  and  he  told  me  *  Yes.'  I  said,  '  Then 
give  me  up  my  note,'  and  he  gave  me  my  note  and  I  took  it 
and  tore  it  up  into  small  '  bits'  there  in  the  presence  of  Emer- 
ine and  Mitten. 

"  I  did  not  see  the  new  note  and  knew  nothing  about  how 
he  had  settled,  until  he  told  me  on  the  way  coming  home. 

"  I  intended  to  get  an  attachment  for  Mitten  if  the  matter 
was  not  settled  that  day. 

"I  asked  Emerine  and  urged  him  to  go  and  collect  the 
money  from  Mitten.  I  did  not  see  Mitten  pay  any  money ; 
Emerine  called  me  in  the  store.  I  did  not  see  Mitten  go  out 
to  get  the  note  signed.  Emerine  handed  my  note  to  me  when 
I  demanded  it,  and  Mitten  was  there.  Emerine  said  to  me,  in 
Mitten's  store,  that  he  had  arranged  the  matter  with  Mitten 
and  I  had  nothing  to  do  with  it  any  more,  and  that  I  should 
not  quarrel  about  it." 

After  the  close  of  the  argument,  the  plaintiff  requested  the 
court  to  instruct  the  jury : 

"  That  if  the  plaintiff  received  of  Mitten  $100  in  money, 
and  his  note  of  $509,  with  Henry  Fleck  and  Frank  Vogle  as 
sureties  thereon,  and  for  the  money  thus  paid  and  the  note 
signed  by  Mitten,  Fleck  and  Vogle,  he  surrendered  and  gave 
up  to  Mitten  and  to  the  defendant  the  original  note  signed  by 
Mitten  and  the  defendant,  and  if  the  signatures  of  Fleck  and 
Vogle  to  the  note  for  $509  were  forged  upon  said  note,  then 
the  plaintiff  should  recover  of  the  defendant  the  amount  re- 
maining unpaid  on  the  original  note,  after  deducting  from  the 
full  amount  thereof  any  and  all  payments  made  on  it  in 
money." 

Which  instruction  the  court  refused  to  give,  but  instructed 
the  jury : 

"  That  if  the  defendant  took  the  plaintiff  to  Upper  Sandusky 
in  order  to  have  this  note,  on  which  this  action  is  brought, 
paid,  or  in  some  way  arranged,  so  that  he — the  defendant — 
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fihonld  be  no  longer  liable  on  it ;  and  if,  after  the  parties  got 
there,  the  defendant  took  no  part  in  getting  this  new  note 
spoken  of  in  the  testimony,  but  the  taking  of  it  was  the  work 
of  the  plaintiff  only,  and  the  defendant  had  no  knowledge  as 
to  whether  the  names  of  the  sureties  to  it  were  genuine  or  not ; 
and  if,  after  this  new  note  was  taken,  the  note  sued  on  in  this 
case  was  delivered  up  to  the  defendant,  as  canceled,  and  he 
then  acted  on  the  faith,  or  fact,  that  he  was  no  longer  liable  on 
it,  then  the  plaintiff  cannot  recover,  and  the  defendant  is 
entitled  to  your  verdict,  although  the  names  of  the  sureties  to 
this  new  note  are  forged. 

"  But  if  the  defendant  was  present  and  took  part  in  making 
the  arrangement  for  the  renewal  of  the  note,  and  knew  what 
was  done,  and  how  it  was  done,  then,  if  the  names  of  the 
sureties  on  the  renewal  note  are  not  genuine,  the  plaintiff  is 
entitled  to  recover."  To  which  charge  and  instructions  so 
given,  the  plaintiff  then  excepted. 

The  jury  found  for  the  defendant,  and  a  judgment  was 
rendered  for  him,  which  judgment,  on  error,  was  affirmed  by 
the  district  court, 

John  JfcCauleyy  for  plaintiff  in  error : 

Forgery  is  not  a  payment.  HiUer  v.  Singmaster^  73  Pa.  St. 
400 ;  Goodrich  v.  Tracy,  43  Vt.  314 ;  Scholefield  v.  Trumpler^ 
4  De  Gex  &  J.  429. 

Noble  (b  Lutea,  Nelson  B,  I/uteSy  and  Nettie  C.  Zutes^  for 
defendant  in  error : 

As  to  whom  the  loss  must  fall  upon,  where  neglect  or  fault 
can  be  traced  to  either  party,  see  3  Ohio  St.  302 ;  5  Ohio,  222 ; 
13  Wend.  572. 

For  the  rtile,  where  one  of  two  innocent  parties  must  suffer, 
see  Olouceeter  Bamk  v.  Salem  Bamk,  17  Mass.  41. 

By  the  plaintiff  taking  the  new  note  and  surrendering  the 
old  note  to  defendant,  the  defendant  was  discharged  from  lia- 
bility on  the  old  note.  Oood/vom  v.  The  State,  18  Ohio,  6 ; 
Baker  v.  Brigga,  8  Pick.  121 ;  7  Watts  (Penn.)  523 ;  54  Geo. 
277 ;  21  Pick.  195 ;  1  Bush,  412 ;  Ba/nk  v.  MaakeU,  51  N.  H. 
116 ;  High  v.  Cba?,  55  Geo.  662 ;   Waters  v.  Creagh^  4  Stew.  <fc 
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P.  (Ala.)  410 ;  Thomburg  v.  Marden,  33  Iowa,  380  ;  Car 
ter  V.  King,,  9  Met.  (Mass.)  511 ;  Teague  v.  RmaeU^  2  S 
(Ala.)  420 ;  Roherta  v.  MUea,  12  Mich.  297 ;  White  v.  Woi 
31  111.  422. 


c    -j 


>— . 


BoYNTON,  C.  J.  The  court  of  common  pleas  gave  enti 
too  much  importance  to  the  facts  which  were  held  sufficier 
exonerate  the  defendant  from  liability  on  the  note  that  he 
cuted  as  sm-ety  for  Mitten.  The  fact  that  the  new  note  ^^ 
forgery  left  the  liability  of  the  defendant  on  the  original  not 
the  extent  that  the  new  note  was  received  in  payment,  enti 
unaffected,  unless  there  were  circumstances  attending  the  tal 
of  the  note,  that  relieved  him  from  such  liability.  No  pr 
pie  is  better  settled  or  rests  upon  more  solid  reason,  than  tli 
forged  note  delivered  in  payment  does  not  operate  as  ;^  s 
faction  or  extinguishment  of  an  antecedent  debt  or  demi 
Goodrick  v.  'Tracy^  43  Vt.  314 ;  Bitter  v.  Singmcbster 
Pa.  St.  400  ;  Kigle  Bank  of  New  Haven  v.  Smithy  5  C< 
71 ;  Markle  v.  Hatfield^  2  Johns.  455  ;  Cook  v.  Barnes^  Zi 
Y.  520 ;  Scholefield  v.  Templer,  4  De  Gex  &  J.  429 ;  Sted'^ 
v.  Oooch^  1  Esp.  8  ;  2  Par.  on  Notes  and  Bills,  205  ;  2  Danie 
Neg.  Inst.  §  1274.  The  circumstances  which  the  court  ' 
sufficient  to  relieve  the  defendant  from  the  obligation  to 
the  amount  remaining  due  on  the  original  note,  the  new 
being  a  forgery,  were,  that  he  took  tlie  plaintiff  to  Miti 
residence  in  order  to  have  the  note  paid,  or  in  some  waj 
ranged  so  that  he  should  be  relieved  from  liability  thereon,  i 
no  part  in  obtaining  the  forged  note,  and  had  no  knowh 
whether  the  name  of  the  sureties  thereon  were  genuine  or 
received  his  own  note  as  canceled,  and  thenceforward  actec 
the  faith  that  he  was  no  longer  liable  thereon.  The  fact 
he  took  the  plaintiff  to  the  residence  of  the  principal  make 
order  to  have  the  note  paid,  or  some  arrangement  made 
which  he  was  to  be  relieved  from  further  liability  for  the  c 
is  of  no  importance  whatever,  unless  the  arrangement  ir 
or  the  new  relation  created,  was  a  valid  substitute  for  the  ( 
inal  debt.  Nor  is  it  of  the  slightest  importance  that  th« 
f  endant  took  no  part  in  obtaining  the  new  note.    It  is  soffic 


Digitized  by  VjOOQ IC 


JANUARY  TERM,  1881.  497 

Emerine  ©.  O'Brien. 

to  preserve  his  liability,  that  the  new  note  was  void.  It  is  not 
pretended  that  the  plaintiff  agreed  to  take  the  genuine  note  of 
Mitten,  with  the  forged  signatures  of  Fleck  and  Vogle  as  sureties, 
in  payment  of  the  note  of  Mitten  and  the  defendant.  He  sup- 
posed and  had  the  right  to  suppose  that  their  signatures  were 
genuine.  There  was  an  implied  representation  that  the  note 
was  genuine  in  its  deUvery.  In  Goodrich^,  Tracy ^  supra^  the 
principal  maker  of  the  note  sued  on  gave  a  new  note  with  a 
forged  signature  of  a  surety  thereon,  and  the  names  of  the 
principal  maker  and  surety  on  the  original  note  were  torn  there- 
from. The  surety  in  that  case  had  no  part  in  obtaining  the 
new  note,  yet  in  the  disposition  of  the  case  that  fact  was  not 
even  noticed.  The  new  note  being  void,  his  liability  on  the 
original  note  was  held  to  be  in  nowise  affected. 

Nor  does  the  circumstance  that  the  note  in  the  preseift  case 
was  delivered  up  as  canceled  affect  the  defendant's  liability 
thereon.  This  was  done  in  the  belief,  which  the  fncts  fully 
justified,  that  the  new  note  was  genuine.  That  it  was  not  gen- 
uine was  not  the  fault  of  the  plaintiff.  As  was  said  by  Lord 
Kenyon,  in  Piwlford  v.  Maxwell  (6  Terra,  52),  "  In  cases  of 
this  kind,  if  the  bill  which  is  given  in  payment  does  not  turn 
oat  to  be  productive,  it  is  not  what  it  purports  to  be  and  which 
the  party  receiving  it  expects  it  to  be,  and  therefore  he  may 
treat  it  as  a  nullity  and  act  as  if  no  such  bill  had  been  given  at 
all."  Payment  by  a  forged  note  or  check  is  not  different  in  its 
effect  upon  tiie  liability  of  the  debtor,  than  payment  in  coun- 
terfeit money.  The  pretended  payment  in  either  case  is  void, 
and  leaves  the  oi-iginal  liability  subsisting,  although  the  written 
evidence  of  it  may  have  been  destroyed.  Hughes  v.  Whed-eVy 
8  Cow.  77 ;  AnuM  v.  Crane^  8  Johns.  79  ;  Pierce  v.  Crafts^ 
12  Johns.  90 ;  Young  v.  Adarm^  6  Mass.  182 ;  Gerwig  v. 
SitterVy,  56  N.  Y.  214 ;  AlcoU  v.  liathhone,  5  Wend.  490. 

The  remaining  circumstance  to  which  the  court  seems  to 
have  attached  some  importance,  is,  that  the  defendant  may 
have  acted  on  the  faith  that  he  was  no  longer  liable  on  the 
note.  It  is,  no  doubt,  a  well-settled  rule  of  law,  that  where 
the  holder  of  the  note  assures  the  surety  that  he  will  look  to 
the  principal  maker  for  payment,  knowing  the  surety  is  about 
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to  obtain  iademnity  against  his  liability,  and  who  is  tl 
induced  to  relax  or  forego  all  eflEorts  to  obtain  indemnity, 
he  otherwise  would  have  obtained,  the  holder  of  the  note 
be  estopped  from  insisting  that  the  surety  continued 
upon  the  note.  This  is  the  result  of  the  cases  cited  in  arg 
by  counsel  for  the  defendant,  and  they  rest  wholly  upc 
doctrine  of  estoppel. 

It  is  clear  to  us,  that  the  present  case  does  not  fall  ^ 
the  principle  of  these  cases.  The  mere  fact  that  the  d 
ant.  supposed  the  note  signed  by  him  had  been  paid  by  tl 
note,  and  that  he  acted  on  the  belief  that  he  was  disch 
does  not  relieve  him  from  liability.  It  was  evidently  H 
derstanding  of  both  parties  that  the  new  note  was  ge 
and  operated  as  payment  of  the  first  one.  But  this  undei 
ing  was  founded  on  a  mistake  of  facts,  for  which  mista 
plaintiflE  was  no  more  responsible  than  the  defendant. 

It  was  no  more  the  duty  of  the  plaintiff  to  ascertaii 
the  signatures  of  Fleck  and  Vogle  were  genuine, 
of  the  defendant.  Being  a  maker  of  the  original  not 
equally  as  liable  thereon  as  Mitten,  it  was  his  duty 
that  it  was  paid.  Nothing  short  of  payment,  or  a  releas 
valid  contract,  or  by  circumstances  creating  an  estoppel, 
cancel  his  obligation  to  pay,  or  discharge  him  from  lia 
The  facts  which,  if  found,  the  jury  were  told  entitled  t 
fendant  to  a  verdict,  considered  either  separately  or 
whole,  were  entirely  insufficient  to  defeat  the  plaintiffs 
to  recover,  on  his  establishing  the  fact  that  the  note  i*e 
in  payment  was  a  forgery. 

Judg?n€nt  reversed^  cmd  ca/use  remaru 


Michael  Hayes  et  al.  v.  William  G.  Fish. 


k 


A.  agreed,  in  writing,  to  sell  and  convey  to  B.,  C,  D.  and  E.  foij 
vided  fifths  of  certain  lands,  in  consideration  whereof  the  pur 
agreed  to  pay  |10,000  in  installments,  payable  at  stated  times,  tl 
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to  be  paid  as  afterward  specified  in  the  writing.  It  was  afterward, 
in  the  same  written  instrument,  agreed  that  the  vendor  and  purchasers 
should  enter  into  a  partnership  for  quarrying  stone  on  the  same  lands, 
**  for  the  purpose  of  realizing  the  money  necessary  to  make  said  pay- 
ment of  $10,000,"  and  that  after  defraying  the  expenses  of  the  business, 
**the  balance  of  all  profits  are  to  be  applied  in  payment  of  the  $10,000, 
purchase  price  of  said  lands,  as  fast  as  the  said  profits  are  from  time  to 
time  ascertained."  And  that  '*  after  the  said  sum  of  $10,000  is  paid  as 
herein  agreed,  and  from  that  time  forward,  all  are  to  be  equal  partners, 
and  to  share  equally  the  profits  of  the  said  business,  and  have  an  equal 
interest  in  the  lands  and  all  property  of  the  firm."    Held, 

1.  That  the  net  profits  of  the  partnership,  to  the  extent  of  flie  purchase 

money,  to  wit,  $10,000,  including  the  part  which  would  otherwise  be- 
long to  the  vendor,  were  appropriated  to  the  use  of  the  purchasers  for 
the  payment  of  the  purchase-money,  and  for  the  reimbursement  of  any 
part  of  the  purchase-money  paid  with  other  meatis. 

2.  Upon  the  failure  of  profits  to  the  extent,  in  whole  or  in  part,  of  the  pur- 

chase-price, no  part  of  the  purchase-money  was  to  be  remitted  by  the 
vendor  on  account  of  such  deficiency  of  profits,  imless  such  deficiency 
was  caused  by  the  default  of  the  vendor. 
8.  After  the  dissolution  of  such  firm,  a  decree  for  the  specific  performance 
of  the  contract,  at  the  suit  of  the  vendor  against  the  purchasers,  ought 
to  be  postponed  to  the  settlement  of  the  partnership  accounts. 

Error  to  the  District  Court  of  Lncas  County. 


The  original  action  was  brought  by  William  G.  Fish,  as  ven- 
dor, against  Michael  Hayes,  John  Z.  Smith,  James  Hayes  and 
J.  H.  Steadman,  as  vendees,  in  the  court  of  common  pleas  of 
Lucas  county,  on  March  21,  1874,  to  compel  specific  perform- 
ance of  a  contract  for  the  purchase  of  certain  real  estate.  The 
•  contract  was  in  writing,  as  follows : 

"This  memorandum,  made  and  entered  into  this  11th  day  of 
April,  A.  D.  1873,  by  and  between  William  G.  Fish  and  Sallie 
Fish  (husband  and  wife)  of  the  first  part,  and  Michael  Hayes, 
John  Z.  Smith,  James  Hayes  and  S.  H.  Steedman  of  the  second 
part,  witnesseth : 

"  That  said  first  parties  this  day  have  and  hereby  do  contract 
and  agree  to  sell  to  said  second  parties  the  undivided  four-fifths 
part  of  sixty  acres  of  land  off  the  south  side  of  the  west  half  of 
the  south-east  quarter  of  section  No.  29  in  township  number  two 
(2)  of  the  United  States  Reserve  in  Lucas  county,  Ohio.    Also 
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four-fifths  of  the  north  half  of  the  south-east  quarter  oi 
south-west  quarter  of  the  same  section.     In  consideration  wl 
of  the  said  second  parties  covenant  and  agree  to  pay  to 
first  parties  the  sura  of  ten  thousand  dollars,  as  follows :  I 
eight  hundred  dollars  ($800)  down  at  the  ensealing  of  these  ] 
ents.      Second,  ten  hundred  dollars  ($1,000)  within  tliirty 
from  this  date.     Third,  to  pay  oflE  from  time  to  time  as 
same  fall  due  and  payable  such  debts  of  the  first  party  as 
a  lien  on  the  property  above  described,  and  such  other  c 
of   the  firtt  party   as  he  may  direct    and   may  be    ag 
upon.     The  amount    of  all  liens  and   debts  so  paid  tc 
applied  as  payments  upon  said  sum  of  ten  thousand  dolla 
fast  as  paid,  and  after  such  liens  and  debts  are  paid,  only 
balance  remaining,  enough  in  the  aggregate  to  make  the 
sum  of  ten  thousand  dollars  is  to  be  paid  to  said  Fish  ( 
party),  and  the  same  is  to  be  paid  as  hereinafter  specified, 
completion  of  such  payment  of  ten  thousand  dollars  the 
parties  agree  to  convey  to  the  said  second  parties  as  tenant 
common  the  four-fifths  of  said  lands  above  described,  by  a  j 
and  suflScient  warranty  deed  in  fee  simple  and  free  from  inc 
brances,  said  deed  to  have  the  legal  eflEect  of  making  such 
veyance. 

"  Second.  And  the  parties  named  in  this  instrument  (sai 
and  excepting  the  said  Sallie  Fish,  wife  of  said  William 
Fish),  for  the  pm^pose  of  realizing  the  money  necessary  to  n: 
said  payment  of  ten  thousand  dollai's,  this  day  have  and  hei 
do  enter  into  a  copartnership  under  the  name,  style  and  i 
of  Wm.  G.  Fish  &  Company.  The  place  of  business  of 
company  to  be  on  the  land  above  described.  Its  business 
quarrying  and  sale  of  stone,  also  the  making,  burning  and  r 
kcting  of  lime.  Its  duration  until  dissolved  by  a  majorit; 
the  members.  The  names  of  the  partners  dre  William  G.  I 
Michael  Hayes,  John  Z.  Smith,  James  Hayes  and  S.  H.  Su 
man.  Each  partner  is  to  have  an  equal  interest  and  to  si 
equally  in  the  profits  and  losses.  Each  partner  to  give  his 
dividual  labor,  time,  and  attention  to  the  business,  unless 
consent  of  parties  a  substitute  is  agreed  upon  from  tim 
time,  by  which  the  personal  services  of  a  partner  are  disper 


Digitized  by  VJVJVJV  IV^ 


JANUARY  TERM,  1881. 


501 


Hayes  v.  Fish. 


with.  From  the  amount  of  the  net  sales  and  profits  there  shall 
be  deducted  first  and  paid  the  necessary  expenses  incurred  in 
carrying  on  the  business.  After  such  expenses  are  defrayed 
the  balance  of  all  profits  are  to  be  applied  in  payment  of  ten 
thousand  dollars  purchase-price  of  said  lands,  as  fast  as  the  said 
profits  are  from  time  to  time  ascertained.  In  making  such 
payments  the  company  may  first  apply  money  to  pay  the  liens 
on  said  lands  and  the  debts  of  said  Fish,  and  may,  if  they 
so  prefer,  make  their  payments  to  the  creditors  direct.  After 
the  said  sum  of  ten  thousand  dollars  is  paid  as  herein  agreed, 
and  from  that  time  forward,  all  axe  to  be  equal  partners  and  to 
share  equally  the  profits  of  the  said  business  and  to  have  equal 
interests  in  the  lands  and  all  property  of  the  firm."  [Signed.] 

The  plaintiff,  in  his  petition,  having  alleged  performance 
and  readiness  to  perform  said  contract  on  his  pai-t,  and  a  failure 
to  perform  on  behalf  of  defendants,  prayed  for  an  account  of 
the  amount  due  from  defendants,  and  for  the  sale  of  said  lands 
to  satisfy  the  same,  &c. 

The  defendants,  by  their  answer,  averred  that  they  had  paid 
to  plaintiff  the  sum  of  $800  and  $1,000,  as  stipulated,  and  had 
discharged  a  portion  of  the  liens  on  said  property,  and  had 
arranged  with  the  creditors  for  an  extension  of  time  for  the 
balance ;  and  had  also  placed  in  the  hands  of  plaintiff  the 
further  sum  of  $1,186.86,  which  he  had  promised  to  apply  on 
balance  of  said  liens,  but  had  failed  to  do,  and  denied  that  they 
had  failed  to  perform  said  contract  on  their  part. 

And  they  further  answered,  in  substance,  that  the  formation 
of  the  partnership  as  therein  set  forth  was  the  principal  induce- 
ment to  said  contract,  and  the  object  in  making  said  purchase 
was  solely  for  the  purposes  of  the  partnership.  That  the 
amount  ($10,000)  agreed  to  be  paid  for  the  four-fifths  of  the 
land  was,  in  fact,  the  estimated  value  of  the  whole.  That  all 
the  members  of  the  firm  were  to  contribute  equally  to  the  pay- 
ment thereof.  That  the  net  profits  of  said  business  were  the 
means  for  the  payment  of  the  whole  of  the  price,  and  for  thie 
reimbursement  of  individual  means  use<l  in  such  payment 
That  the  plaintiff  was  made  the  financial  agent  of  the  company, 
and  during  his  management  he  appropriated  to  himself  and 
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embezzled  large  sums  of  money.  And,  instead  of  advanci 
the  interests  of  the  company,  he  had  destroyed  its  credit, 
minished  its  profits,  &c.  Wherefore,  they  prayed  for  a  t 
solution  of  the  firm  and  a  settlement  of  all  its  affairs,  and  tl 
the  whole  of  said  real  estate,  as  a  pai'tnership  asset,  might 
subjected  to  the  payment  of  its  debts,  including  any  unp; 
portion  of  the  purchase  price,  &c.  Upon  the  new  matter  o 
tained  in  the  answer,  issue  was  joined  by  reply. 

A  decree  having  been  rendered  in  the  court  of  conam 
pleas  in  favor  of  the  plaintiff,  the  cause  was  taken  by  appeal 
the  district  court. 

In  the  district  court  the  cause  wajs  submitted  to  and  tried 
a  referee,  who  reported  in  favor  of  the  plaintiff,  finding  tJ 
there  was  due  from  defendants,  of  said  purchasc-mon- 
$6,140.95,  which  should  have  been  paid  upon  said  liens,  si 
ject  to  a  deduction  of  $798.26,  in  the  hands  of  the  plaintiff. 

Said  referee  also  reported  that  "  The  partnership  mentior 
in  the  pleadings  should  be  declared  dissolved,"  and  that,  *' 
determining  the  amount  due  from  the  defendants  as  herein 
fore  stated,  the  undersigned  holds  and  decides,  as  the  ti 
construction  of  the  said  contract,  that  the  amount  of  the  li< 
thereby  stipulated  to  be  paid  to  make  up,  with  the  cash  p: 
ments  to  the  plaintiff,  William  J.  Fish,  the  sum  of  $10,0 
was  payable  by  the  defendants  alone,  and  not  by  all  the  ps 
ners  jointly."     To  which  decision  the  defendants  excepted. 

The  I'oport  of  the  referee  was  confirmed  by  the  court,  a 
the  cause  was  remanded  to  the  court  of  common  pleas,  w 
instructions  to  order  the  sale  of  the  four-fifths  of  said  land, 
satisfy  the  amount  so  found  due  from  the  defendants,  the  sai 
remaining  unpaid,  upon  satisfactory  proof  that  the  plaini 
had  applied  the  sum  so  found  in  his  hands,  to  wit,  $798.26, 
the  credit  of  defendants. 

The  partnership  was  dissolved  by  the  decree,  but  the  pa 
nership  accounts  were  not  stated  either  in  the  report  of  t 
referee  or  the  decree. 

The  cause  being  again  in  the  court  of  common  plqas, 
mandate  from  the  district  court,  on  motion  of  the  plaintiff  ; 
an  order  of  sale  of  the  four-fifths  of  said  premises,  and  up 
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the  following  testimony  alone,  the  court  granted  the  motion 
and  ordered  the  sale,  to  wit : 

"  And  thereupon  came  the  said  plaintiff  and  oflEered  in  evi- 
dence the  appearance  docket  of  this  court,  volume  24,  at  page 
297,  upon  which  there  appears  an  entry  of  which  the  following 
is  a  true  copy. 

"  June  3. — This  day  there  was  shown  me  a  paper  writing  of 
which  the  following  is  a  true  copy,  viz. : 


"  William  E.  Fish,  et  al. 
Michael  Hates,  et  al. 


"  Received  of  William  G.  Fish  seven  hundred  and  ninety- 
eight  and  twenty-six  one-hundredths  dollars  in  full  satisfaction 
of  the  amount  found  due  from  said  Fish  by  the  court  in  said 
cause,  and  we  hereby  release  the  said  defendants  from  all 
obligation  to  pay  the  same. 

"Jeff.  Millee, 
John  Millee." 

To  the  introduction  of  this  testimony  the  defendants  ex- 
cepted. 

On  proceedings  in  error,  the  district  court  affirmed  the  order 
of  sale,  as  decreed  by  the  court  of  common  pleas. 

This  proceeding  is  now  prosecuted  in  this  court  to  reverse 
the  order  of  sale  made  by  the  court  of  common  pleas,  the 
judgment  of  the  district  court  affirming  the  same,  and  also 
the  decree  of  the  district  court,  confirming  the  report  of  the 
referee. 

O.  H.  Scribner  and  H.  E.  Dodge^  for  plaintiffs  in  error. 
A.  H.  Mg  Vey^  for  defendants  in  error. 

McIlvaine,  J.  The  testimony  offered  by  the  plaintiff 
below,  in  the  court  of  common  pleas,  imder  the  mandate  from 
the  district  court,  in  support  of  his  motion  for  an  order  of  sale, 
was  incompetent. 

The  principal  question  in  the  case,  however,  arises  upon  the 
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decree  of  the  district  court,  confirming  the  report  of  the 
referee,  and  relates  to  the  construction  of  the  agreement  be- 
tween the  parties.  Although  the  intent  of  the  parties  appears, 
at  first  glance  upon  the  face  of  the  agreement,  to  bo  somewhat 
involved  in  uncertainty,  yet,  upon  careful  consideration  of  all 
the  stipulations  contained  in  it,  we  think  it  quite  clear  that  the 
construction  of  the  referee  was  wrong. 

While  it  may  be  said  that  this  written  instrument  embodies 
two  contracts,  one  for  the  sale  of  land,  the  otlier  for  the  form- 
ation of  a  partnerehip,  it  is  nevertheless  quite  apparent  that 
each  was  an  inducement  for  the  other,  and  neither,  as  a  sepa- 
rate contract,  would  have  been  entered  into  without  the  other ; 
so  that  the  meaning  of  the  terms  and  stipulations  of  each  must 
be  construed  in  the  light  and  by  the  aid  of  the  other. 

It  is  true  that  plaintiffs  in  error  agreed  to  pay  defendant  in 
error  (and  his  wife)  $10,000,  for  four-fifths  of  the  lands  de- 
scribed. To  the  defendant  in  error,  directly,  $1,800,  at  times 
specified ;  then  certain  debts  of  the  defendant  in  error,  liens 
on  the  land,  or  other  debts  to  be  designated  and  agreed  upon ; 
and  balance,  if  any,  to  the  defendant  in  error ;  but  it  was  ex- 
pressly stipulated  that  t/ie  same  should  he  paid  as  thereiruifter 
specified.  The  subsequent  specifications  were  that  the  vendor 
and  the  vendees  should  enter  into  a  partnership  for  quarrying 
stone  and  marketing  lime  upon  the  premises,  for  the  purpose 
of  realizing  the  money  necessary  to  make  payment  of  the 
$10,000  purchase-money,  and  that  the  net  profits  of  the  part- 
nership business  should  be  applied  in  the  payment  of  $10,000, 
purchase  price  of  said  lands.  The  interest  of  each  and  every 
partner  in  the  net  profits  was  to  be  so  applied.  This  included 
the  interest  of  the  vendor  as  a  partner  of  the  firm.  The  in- 
ducement to  the  purchase,  offered  by  the  vendor  to  the  pur- 
chasei*s,  was,  that  his  interest  in  the  profits  of  the  partnership 
should  be  dedicated  as  a  means  in  their  hands  for  the  payment 
of  the  whole  of  the  purchase-money ;  and  then  it  was  further 
stipulated  that,  "  after  the  said  sum  of  ten  thousand  dollars  is 
paid  as  herein  agreed,  and  from  that  time  forward,  all  are  to  be 
equal  partners,  and  to  share  equally  the  profits  of  the  said  busi- 
ness, and  to  have  equal  interests  in  the  lands  and  all  the 
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property  of  tho  firm."  This  clause  clearly  shows  that  the 
interest  of  the  vendor  in  the  profits  of  the  business  was  to  be 
appropriated  to  the  use  and  benefit  of  the  purcliasers,  until 
such  profits  should  equal  the  purchase  price  of  the  land. 

We  do  not  think  that  these  subsequent  stipulations  released 
the  purchasers  from  making  payment  at  tlie  times  specified  in 
the  agreement,  in  case  the  net  profits  of  the  business  did  not 
accrue  within  the  times  named ;  but  if  other  -means  should  be 
used  in  making  payments  at  the  time  specified,  the  entire  net 
profits  of  the  concern  were  pledged  to  their  i-e-irnbursement. 
Nor  do  we  think  that  it  was  the  intent  of  tlie  parties  that  any 
portion  of  the  pm*chase-money  should  be  remitted  in  case  no 
profits  were  realized  by  the  firm,  or  if  the  profits  should  prove 
insuflScient  to  fully  discharge  the  debt. 

Upon  the  true  construction  of  this  contract,  we  think  that 
the  entire  net  profits  of  the  business,  to  the  extent  of  $10,000. 
if  so  much  were  realized,  were  to  be  surrendered  to  the  use  of 
the  purchasers;  but  for  any  deficiency  in  that  amount  the 
vendor  was  not  chargeable,  unless  such  deficiency  was  caused 
by  his  default. 

From  these  views,  it  follows,  that  upon  the  dissolution  of 
the  partnership,  an  account  and  settlement  of  its  affairs  should 
have  been  taken.  And  it  also  follows  that  the  decree  of  the 
district  court  must  be  reversed  for  error  in  construing  said 
contract. 

Judgment  of  common  pleds^  amd  also  the  judg- 
ment of  the  district  court  affirming  the 
sa/me^  and  the  jvdgm^ent  of  the  district 
court  on  appeal^  are  rewi'sedy  and  cau^e 
reminded  to  the  district  court  for  further 
jpTOceedings. 
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James  Andkeson  v.  Thomas  C.  Cakt  kt  al. 


C  '^ 

c    -^ 


tc: 


Lands  were  devised  as  follows:  I  give  and  bequeath  the  farm  on  '^ 
now  live,  of  two  hundred  and  eighty-five  acres,  to  my  two  sons,  1 
and  Lincoln,  upon  the  following  conditions  :  1.  I  direct  that  th 
said  sons,  shall  not  be  allowed  to  sell  and  dispose  of  said  farn 
the  expiration  of  ten  years  from  the  time  my  son,  Charles  L 
arrives  at  full  age,  except  to  one  another,  nor  shall  either  of  i 
sons  have  authority  to  mortgage  or  incumber  said  farm  iu  any  i 
whatsoever,  except  in  the  sale  to  one  another  as  aforesaid.    Hek 

1.  The  devisees  took  a  vested  estate  in  fee  simple. 

2.  A  violatioD  of  the  so-called  conditions  did  not  work  a  forfeiture 

estate  devised. 
8.  The  restraint  attempted  to  be  imposed  on  the  power  of  the  devii 

alien  or  incumber  the  estate  was  void,  as  repugnant  to  the  devi 

contrary  to  public  policy. 
4.  The  estate  of  the  devisees  was  not  converted  into  a  trust,  by  reas( 

gift,  in  the  same  will,  to  the  widow  of  the  testator,  of  the  one-tl 

the  rents  and  profits  of  same  lands. 


Appeal.    Reserved  in  the  District  Court  of  Ashland  Cki 

This  action  was  corinnenced  on  December  26,  1874,  b, 
plaintiff,  in  the  court  of  common  pleas  of  Ashland  coun 
subject  certain  real  estate,  as  the  property  of  Thomas  C.  ' 
to  the  satisfaction  of  certain  alleged  liens,  by  mortgage 
levy  of  execution,  which  the  plaintiff  claimed  to  have  se< 
for  certain  indebtedness  of  said  Thomas  to  him.  The 
claimed  by  plaintiff  are  upon  the  undivided  half  of  a  C€ 
tract  of  land  devised  to  said  Thomas  and  his  brother,  CI 
L.  Cary,  by  the  eighth  item  of  the  will  of  their  father,  G( 
W.  Cary,  executed  in  the  year  1867,  at  which  time  both  Th 
and  Charles  were  minors,  Charles,  the  younger,  being  s 
fourteen  years  of  age. 

The  defendants  are  said  Thomas  and  Charles,  Mary  Elizf 
Cary,  their  mother,  and  widow  of  said  George  W.  Cary 
divers  otliers,  claiming  liens  on  said  undivided  half  of 
lands.    The  principal  defense,  however,  is  made  by  Char! 
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Gary,  who  claims  to  be  the  owner  of  the  entire  tract  free  from 
all  incambrances,  as  will  hereafter  appear. 

The  claim  of  the  plaintiff,  James  Anderson,  may  be  stated 
thus:  On  January  1, 1872,  Thomas  0.  Gary,  being  then  of  full 
age,  in  consideration  of  money  loaned,  executed  to  the  plaintiff 
his  promissory  note  for  $1,500,  payable  in  one  year,  with  in- 
terest at  the  rate  of  eight  per  cent. ;  and  to  secure  the  payment 
thereof  executed  (with  his  wife)  a  mortgage  upon  the  undivided 
half  of  said  tract  of  land,  which  was  duly  recorded  in  Ashland 
county,  where  said  lands  were  situate.  Afterwards,  in  Decem- 
ber, 1874,  the  plaintiff  obtained  judgment  on  said  note  by  con- 
fession, under  a  cognovit,  against  said  Thomas,  in  the  court  of 
common  pleas  of  Richland  county,  and  caused  execution  thereon 
to  be  levied  on  said  undivided  half. 

Thereupon,  the  mortgages  having  been  executed  by  said 
Thomas  upon  his  interest  in  said  lands,  and  other  executions 
against  him  having  been  levied  thereon,  this  suit  was  brought 
to  marshal  liens  and  sell  the  property  to  satisfy  the  same. ' 

After  the  commencement  of  this  action,  and  after  service  of 
summons,  to  wit :  on  Marcli  22,  1875,  by  contract  in  writing, 
Thomas  C.  agreed  to  sell  and  convey  his  undivided  half  of  said 
lands  to  Charles  L.,  in  consideration  whereof  Charles  L.  agreed 
to  pay  to  Thomas  the  sum  of  $7,125,  to  be  applied  chiefly  to 
the  satisfaction  of  the  debts  of  said  Thomas,  which  he  had 
secured  by  mortgage  or  judgment  hens  on  said  premises.  In 
this  contract,  however,  the  lien  of  the  plaintiff  (if  lien  he  had) 
was  postponed  to  junior  liens,  so  that  the  purchase-money  was 
exhausted  before  the  claim  of  plaintiff  was  satisfied. 

By  this  contract  of  purchase  Charles  claims  that,  under  the 
will  of  his  father,  by  which  alone  the  estate  of  Thomas  in 
said  lands  was  created,  his  right  to  the  undivided  half  devised 
to  Thomas  is  indefeasible  and  unincumbered  by  any  lien  or 
claim  in  favor  of  the  plaintiff. 

In  the  court  of  common  pleas  judgment  was  rendered 
against  the  plaintiff,  whose  petition  was  dismissed.  From  this 
judgment  the  plaintiff  appealed  to  the  district  court,  where 
the  case,  with  an  agj*eed  and  certified  statement  of  facts,  was 
reserved  for  decision  in  this  court. 
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Dirlam  &  Leymcmy  for  plaintiff : 

Thomas  C.  and  Charles  L.  Carey  each  took  a  vested  esl 
fee  shnple,  and  the  attempted  restraint  of  alienation  was 
Mendlebaum  v.  McDonnell^  29  .  Mich.  78 ;  De  Peyst 
Michad,  2  Seld.  467 ;  1  Denio,  448  ;  2  Caines,  345 ;  2  ( 
Dig.  6;  2  Serg.  &  E.  513 ;  7  Harris,  41,  369 ;  10  Md.  1 
Kent  (8  ed.)  136. 

What  is  the  true  construction  of  the  will  of  George  Cara 
what  estate  was  devised  thereby  to  Thomas  and  Charles? 
language  of  the  devise  is :  "  I  give  and  bequeath  the  far 
which  I  now  live,  of  two  hundred  and  eighty-five  acres, 
two  sons,  Thomas  and  Lincoln,  upon  the  following  condit 
Under  our  statute  this  devise  certainly  carried  a  fee  si 
Section  56  of  our  statute  of  wills  is  as  follows :  "  Every  ( 
of  lands,  tenements,  or  hercditaments  in  any  will  hei 
made  shall  be  construed  to  convey  all  the  estate  of  the  d 
therein,  which  he  could  lawfully  devise,  unless  it  shall  ( 
appear  by  the  will  that  the  devisor  intended  to  convey 
estate." 

Before  this  statute  like  words  would  have  conveyed 
simple.  See  8  Ohio,  365;  see  also  6  Ohio  St.  481;  19 
51.  As  to  the  construction  of  a  like  statute  in  Massachi 
Bee  4  Gray,  348. 

No  case  can  be  found  at  common  law  where  such  broa 
gnage  was  used  where  the  devise  was  to  an  heir,  and  no  i 
ary  clause  that  the  whole  interest  of  the  devisor  did  noi 
See  1  Salk.  236;  Cowp.  299;  2  Peei-e  Wms.  ^24;  3 
Wms.  56;    2  D.  &  E.  656. 


narrisoTiy  Old^  c&  Marsh : 

The  devise,  we  submit,  was  either  (1)  a  devise  upon 
with  a  temporary  prohibition  against  the  sale  or  incuml 
of  the  farm,  or  any  interest  therein,  in  order  that  the 
created  could  and  should  be  executed ;  or  (2)  it  was  a  < 
upon  condition  proper. 

Whether  the  so-called  "conditions"  constitute  a  limitat 
trust,  or  a  strict  common  law  condition,  must  be  deten 
by  ascertaining,  from  all  the  provisions  of  the  will,  the  ( 
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and  intent  of  the  testator  in  creixtinj  tlieuj.  For,  although  tlie 
word  "  conditions  "  is  an  appropriate  one  to  constitute  a  condi- 
tion proper  in  a  deed  or  a  will,  yet  this  is  not  tlie  fixed  and  inva- 
riable meaning  attached  ta  it  by  the  law  in  these  instruments. 
On  the  contrary,  it  gives  way  to  the  intent  of  the  parties,  and 
has  been  frequently  applied  as  expressing  simply  a  limitation 
in  trust,  or,  in  a  deed,  a  covenant.  Stanley  v.  Colt^  5  Wall. 
119,166;  2  Best  &  Smith,  232;  14  Beav.  357;  117  Maes. 
3-26;  109  Mass.  1,19. 

Taking  all  the  facts  of  a  will  together,  in  determining  whether 
in  any  instance  the  will  creates  a  trust,  that  construction  will 
be  regarded  as  the  true  one  which  will  best  subserve  and  carry 
into  effect  the  obvious  and  legal  intentions  of  the  testator. 
Now,  if  we  look  through  the  whole  of  this  will,  and  apply 
the  familiar  rule,  regarded  as  almost  a  sure  guide  in  the  inter- 
pretation of  such  an  instrument,  and  as  that  is  found,  to  caiTy 
the  will  into  execution  in  conformity  with  such  intent,  it  must, 
we  think,  be  held  that  the  testator  did  not  intend  to  convey  hia 
home  farm  to  his  sons  outright,  but  upon  tnist  for  the  benefit  of 
his  widow  and  daughter,  and  of  each  other,  until  his  son  Charles 
should  attain  the  age  of  thirty-one  years;  and  that  his  sons 
Thomas  and  Charles  should  not  have  or  take  an  absolute  estate 
in  fee  therein,  in  their  own  rights  respectively,  till  that  time. 

The  soundness  of  this  view  will  appear,  we  think,  from  the 
provisions  of  the  will,  the  situation  of  the  testator's  family,  the 
nature  of  the  property,  and  the  attending  circumstances.  The 
"conditions,"  so-called,  were  annexed  to  the  estates  for  the  pur- 
pose of  perpetuating  them  for  the  objects  for  which  they  were 
granted,  instead  of  defeating  them.  Though  the  language 
may,  at  the  first  blush,  seem  to  raise  a  technical  condition,  still, 
inasmuch  as  it  is  apparent  from  the  whole  %vill  that  the  abject 
of  the  condition  was  to  preserve  and  peii>ctuatc  the  gift  to  the 
several  uses  and  purposes  to  which  the  testator  consecmted  it, 
a  court  of  chancery  will  not  permit  a  forfeiture  to  ovcmde  his 
intent,  but  will  construe  the  "conditions"  so-called  to  be  a 
trust.  2  Washb.  R.  P.  445,  and  cases  tliere  cited ;  Perry  on 
Trusts,  §  59. 

The  question  for  determination  is,  whether  or  not  an  inter- 
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diction  in  a  will  against  any  disposition  or  incumbrance 
gift  is  valid,  wliere  it  is  for  a  certain  and  reasonable  tira 
when  taken  in  connection  \vith  all  the  provisions  of  the  "^ 
in  its  nature  and  effect  merely  a  teihporary  limitation  ( 
use  or  the  mode  of  enjoyment  of  the  gift,  and  where  th 
creates  equitable  rights  and  interests  in  the  same  gift  in 
of  other  devisees  than  those  in  whom  the  legal  title 
gift,  with  a  beneficial  estate  therein,  is  vested,  and  the 
diction  is  necessary,  or  will  tend  to  protect  such  righi 
interests?  Such  a  prohibition  is  clearly  valid,  upon  e 
grounds. 

I.  Wherever  the  interest  of  a  beneficiary  is  so  com 
with  the  interests  of  other  beneficiaries  in  the  same  gift  o 
that  a  sale  of  it  would  impair  those  other  interests  or  est 
restriction  against  any  form  of  alienation  will  be  sust 
Scott  v.  GibbonSy  5  Munf.  86 ;  Johnson  v.  Zane,  11 
552 ;  Markham  v.  Garrant^  4  Leigh,  274;  Perkins  v. 
inson^  3  Gratt.  335 ;  HiU  v.  Mcliae,  27  Ala.  175. 

The  distinction  is  marked  and  obvious  between  the  ] 
tion  of  the  estate  in  trust  in  this  case,  which  was  of  li 
duration,  and  for  the  maintenance  and  support  of  the  i 
and  daughter  of  the  testator,  as  well  as  for  the  benefit  < 
sons,  severally  and  inter  sese^  and  one  in  which  a  donor  in 
restraint  on  tlie  alienation  of  a  vested  interest,  co-ext( 
with  its  duration,  and  for  the  sole  benefit  of  the  person  in 
such  interest  is  so  vested.  In  the  latter  case  a  right  of 
erty,  apart  from  its  incidents,  is  created,  and  the  donee 
thorized  to  hold  the  gift  for  the  purpose  of  enjoyment, 
from  the  application  of  it  in  discharge  of  his  obligations, 
in  the  former  case  no  such  effects  and  consequences  arc 
duced.  On  the  contrary,  here  the  prohibition  agains 
foiin  of  alienation  was  created,  and  is  necessary  in  or( 
protect  and  preserve  the  interests  of  other  beneficiaries  i 
same  trust,  and  is  of  limited  and  reasonable  duration, 
not  repugnant  to  the  estates  devised,  nor  is  it  an  unreasc 
abridgment  of  the  right  of  alienation,  eitlier  voluntary  < 
voluntary. 

It  has,  however,  been  held  in  many  cases  in  this  co 
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that  an  estate  may  be  limited  in  trust  for  a  donee,  so  that  it 
shall  be  free  from  involuntary  alienation  at  the  suit  of  his 
creditors,  whether  the  instrument  do  or  do  not  contain  a  limita- 
tion over,  upon  such  an  event.  StU  v.  McRae^  27  Ala.  175  ; 
FisTier  v.  Taylor^  2  Kawle,  33 ;  Aahurst  v.  Given,  5  W.  &  S. 
323 ;  Vatix  v.  Parke,  7  Id.  19 ;  Norris  v.  Johnsan,  5  Barr, 
289  ;  Ey7*ick  v.  Hetrick,  1  Harris,  491 ;  Ba/metVa  Appeal,  10 
Wright,  399-402;  ShcmUa/ricPs  Appeal,  11  Wright,  113; 
Lea/mtt  v.  Beirne,  21  Conn.  8;  Ma/rkham  v.  Ouerrant,  4 
Leigh,  279 ;  Johnson  v.  Zane^a  Trustees,  11  Gratt.  552 ;  Pope 
V.  JEUioU,  8  B.  Monroe,  56;  Powan  v.  Powan,  2  Duval, 
412. 

2.  The  farm  was  devised  partly  for  the  support  and  mainte- 
nance of  the  testator's  widow  and  daughter.  Alienation  or 
incumbrance  of  it  in  any  form  was  prohibited,  for  the  purpose, 
among  others,  of  securing  such  support  and  maintenance.  The 
prohibition  is,  therefore,  not  simply  a  restmnt  or  condition  at 
law ;  but,  in  connection  with  the  provisions  in  favor  of  the 
widow  and  daughter,  it  constituted  in  equity  a  trust,  and  will 
be  construed  and  enforced  by  a  court  of  chancery  as  such  ;  so 
that  any  attempted  alienation  or  incumbrance  of  the  farm,  on 
the  part  of  the  sons  or  either  of  them,  or  on  that  of  their  cred- 
itors or  the  creditors  of  either  of  them,  is  in  equity  void. 
Jfark/iam  v.  Watkins,  4  Leigh,  •  279 ;  Perkins  v.  Dickerson^ 
3  Gratt.  335 ;  Hill  v.  McPae,  27  Ala.  175 ;  Beaman  v.  Stales, 
2  Pick.  463;  Eyrick  v.  Eetrick,  1  Harris,  488 ;  Pope  v.  EU 
liott,  8  B.  Monroe,  56;  While  v.  White,  30  Vt.  338,  and  cases 
there  cited. 

3.  Such  a  temporary  limitation  in  trust  as  this  will  creates 
on  the  use  was  not  inconsistent  with  the  estate  devised  to  the 
sons.  They  took  the  land  in  trust,  for  a  limited  time,  for  the 
purposes  declared  by  the  testator,  and  for  the  benefit  of  his 
widow  and  daughter,  as  well  as  themselves  respectively.  They 
did  not  take  an  unqualified  fee  simple.  Tne  testator  could  not 
have  given  them  such  an  estate  without  defeating  or  impairing 
several  of  the  bequests  to  his  widow  and  daughter  respectively. 
He  evidently  did  not  intend  to  devise  such  an  estate  to  the 
sons,  and  his  intention  is  the  law  of  his  will.    To  apply  the 
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technical  rule,  avoiding  a  condition  inconsistent  with  the 
of  a  fee  simple,  would  defeat  his  purposes  and  frustrat 
will,  not  only  so  far  as  the  same  concern  his  sons  and  the 
made  to  tlieni,  but  also  concerning  his  wife  and  daughter 
the  gifts  made  to  them.  Such  an  application  of  the  tech 
I'ule  would,  wo  submit,  be  a  misapplication  of  the  rule, 
field  on  Wills,  680. 

The  following  authorities  support  the  validity  of  a  cond 
in  partial  restraint  of  alienation.  15  Ohio,  559  ;  5  Ohio, 
19  Ohio  St.  546 ;  5  Pick.  528 ;  8  Pick.  284 ;  Littleton,  §  ; 
1  Preston  on  Estates,  478 ;  1  "Washburn,  80  (4  ed.) ;  Jar 
on  Wills,  811 ;  21  Pick.  42  ;  28  Ind.  360  ;  2  Serg.  &  E.  . 
3  Met.  (Mass.)  562 ;  3  Mo.  40 ;  5  Id.  273  ;  6  Id.  170  ;  3 
n.  345. 


ic: 


McIlvaine,  J.  The  decision  of  this  case  depends  on 
construction  and  effect  to  be  given  to  the  last  will  and  testai 
of  George  W.  Cary.  The  question  to  be  decided  is,  did 
plaintiff,  by  his  mortgage  from  Thomas  C.  Cary,  or  by  his 
upon  the  same  premises,  acquire  a  lien  thereon  ?  The  plai 
claims  that  the  interest  or  estate  of  Thomas  C,  devised  to 
in  the  eighth  item  of  his  father's  will,  as  to  the  farm  on  whicl 
testator  resided,  was  subject  to  a  lien  under  both  the  mortj 
and  execution  ;  and  that  the  subsequent  sale  of  this  interes 
estate,  by  Thomas  to  Charles,  did  not  displace  the  lien  eith( 
the  mortgage  or  the  levy.  These  claims  of  the  plaintiff 
contested  by  Charles.  What,  then,  was  the  true  intent  of 
testator  ?     And,  what,  the  force  and  effect  of  this  devise  ? 

The  provisions  of  the  will  which  at  all  affect  the  quea 
before  us  are  as  follows : 

"  Item  Fourth. — I  give  and  bequeath  to  my  beloved  t 
Mary  Elizabetli,  the  sum  of  six  hundred  dollars,  to  be  paid 
of  my  personal  estate,  one  hundred  dollars  of  the  same  t< 
paid  over  to  her  out  of  the  first  moneys  collected  by  my  e 
utor. 

"  Item  Fifth. — I  give  and  bequeath  to  my  two  sons,  The 
C.  Cary  and  Charles  Lincoln  Cary,  the  residue  of  moneys 
the  proceeds  of  my  obligations  after  giving  the  legacies  x 
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said,  the  same  to  be  divided  equally  between  them,  share  and 
share  alike. 

"  Item  Sixth. — The  balance  of  my  personal  estate,  consisting 
of  personal  property,  farming  implements,  stock,  cattle,  sheep 
and  all  other  property,  personal,  except  one  top  buggy  and 
such  surplus  of  grain  on  hand  as  shall  not  be  needful  for  the 
purposes  of  the  farm,  which  are  to  be  sold  by  my  executor,  I 
give  and  bequeath  to  my  wife  aforesaid,  and  to  my  children 
before  named  for  the  purposes  of  carrying  on  my  farm,  until 
my  oldest  son,  Thomas  C.  Gary,  anives  at  full  age,  they,  the 
said  family,  to  use  the  said  property  in  common  for  the  pur- 
poses of  carrying  on  said  farm  and  enjoying  the  proceeds  of  the 
same,  and  when  my  oldest  son  •  amves  at  the  age  of  majority, 
then  1  desire  that  my  said  daughter,  Mary  Elizabeth,  shall  sell 
her  interest  in  the  said  property  so  held  in  common  to  my  said 
wife  and  sons,  before  named.  Then  the  said  Mary  to  have  for 
her  said  interesf  in  said  last  named  property  the  appraised  value 
of  such  property  as  has  been  appraised  and  such  property  as  has 
been  accumulated  from  said  farm  during  said  period,  prior  to 
the  said  majority  of  said  Thomas,  to  be  equally  divided,  and 
the  said  Mary  Elizabeth  to  be  paid  such  amount  for  her  inter- 
est as  shall  be  agreed  upon  between  them,  she  to  sell  to  them, 
the  said  sons  and  my  said  wife,  her  interests  in  said  property  as 
aforesaid. 

"  Item  Seventh. — I  give  and  bequeath  to  my  said  wife  all  my 
household  and  kitchen  furniture,  beds,  bedding  of  every  kind 
whatever,  and  when  my  said  son  Thomas  shall  have  arrived  at 
the  age  of  majority  as  aforesaid,  from  and  after  that  time  I  give 
and  bequeath  and  so  direct  that  my  said  wife  shall  have  in  lieu 
of  dower  one-third  of  the  rents  and  profits  of  the  farm  on  which 
I  now  reside  in  Green  township  aforesaid,  as  long  as  my  said 
wife  shall  remain  my  widow,  and  in  the  event  of  her  marriage 
then  I  order  and  direct  that  she  shall  forfeit  her  said  dower  as 
aforesaid,  and  iu  lieu  thereof  I  direct  that  my  two  sons,  Thomas 
and  Lincoln,  shall  pay  to  her  the  sum  of  twenty-live  hundred 
dollars,  one  thousand  of  which  shall  be  paid  within  sixty  days 
after  such  marriage  and  the  balance  in  three  equal  annual  pay- 
ments without  interest.  This  last  item  and  the  six-hundred-dollar 
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item  and  the  former  provisions  made  in  the  foregoing  spe 
tions  are  to  be  in  lieu  of  all  her  dower  in  all  my  real  esta 
eluding  three  hundred  and  twenty  acres  of  land  I  own  i 
state  of  Iowa. 

"  Item  Eighth. — I  give  and  bequeath  the  farm  on  wt 
now  live,  of  two  hundred  and  eighty-five  acres,  to  my  twc 
Thomas  and  Lincoln,  upon  the  following  conditions  :  1. 
rect  that  they,  the  said  sons,  shall  not  be  allowed  to  sel 
dispose  of  said  fann  imtil  the  expiration  of  ten  years  frol 
time  my  son,  Charles  Lincoln,  arrives  at  full  age,  except  1 
another,  nor  shall  either  of  my  said  sons  have  author] 
mortgage  or  incumber  said  farm  in  any  manner  whats( 
except  in  the  sale  to  one  another  as  aforesaid.  I  also  giv 
bequeath  to  my  two  sons  aforesaid,  two  hundred  and 
acres  of  land  lying  in  the  south-east  comer  of  Fayette  c( 
Iowa,  which  I  received  by  deed  from  Richard  Probert,  ai 
same  is  now  on  record  in  said  county ;  also  eighty  acres  o 
in  Chickasaw  county,  Iowa,  which  I  received  by  deed  frc 
H.  Crawford." 

What  estate  in  the  home  farm- did  the  testator  intend,  1: 
vciglith  item,  to  give  to  his  sons?  By  section  55  of  the 
act  of  1852,  in  force  when  this  will  was  made,  it  was  pro^ 
"  every  devise  of  lands,  tenements  and  hereditaments,  ii 
will  hereafter  made,  shall  be  construed  to  convey  aU  the 
of  the  devisor  therein,  which  he  could  lawfully  devise,  ub 
shall  clearly  appear  by  the  will  that  the  devisor  intend 
-convey  a  less  estate."  The  estate  of  the  devisor  in  these 
was  an  absolute  fee  simple.  By  other  provisions  in  this 
it  is  clear  that  the  testator  intended  that,  from  the  major 
Thomas,  his  widow,  so  long  as  she  i-emained  a  widow,  s 
have  one-third  of  the  rents  and  profits  of  said  farm.  Wl 
the  right  thus  given  to  the  widow  was  an  interest  in  the 
or  an  interest  in  the  rents  and  profits  as  such,  it  is  quite 
to  our  minds  that  the  fee  simple  absolute,  subject  to  the 
of  the  widow,  passed  to  the  sons,  as  fully  and  amply  as  tl 
tator  "  could  lawfully  devise"  it.  It  is  true,  the  testator  cc 
with  the  devise  the  words :  "  Upon  the  following  condi 
I  direct  that  tliey,  the  said  sons,  shall  not  be  allowed  to  se 
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dispose  of  said  farm  until  the  expiration  of  ten  years  from  the 
time  my  son,  Charles  Lincoln,  arrives  at  full  age,  except  to  one 
another,  nor  shall  either  of  my  said  sons  have  authority  to 
mortgage  or  incumber  said  farm  in  any  manner  whatsoever, 
except  in  the  sale  to  one  another  as  aforesaid."  But  by  these 
conditions  (so  nominated)  we  do  not  understand  tliat  the  testa- 
tor intended  a  forfeiture  upon  breach  ;  there  is  no  limitation 
over  in  favor  of  any  one ;  and  if  a  forfeiture  for  the  benefit  of 
his  heirs  was  intended,  the  devisees,  being  two  of  his  three 
heirs,  would  each  have  inherited  a  third  part ;  so  that,  as  heir 
of  the  testator,  Thomas  C.  had  full  power  to  charge  one-third 
of  the  land  by  mortgage  to  the  plaintiff.  But  there  is  no  in- 
dication in  the  will,  or  in  the  circumstances  of  the  testator,  that 
he  intended,  in  any  event,  to  die  intestate  as  to  this  property ; 
while,  on  the  otlier  hand,  it  seems  clear  to  us  that  the  testator 
intended,  in  all  events,  that  his  sons  should  take  this  farm, 
subject  to  the  rights  given  to  their  mother,  to  have  and  to  hold 
the  same  to  them  and  their  heirs  forever.  Instead  of  giving 
to  his  sons  an  estate  in  the  land  less  than  a  fee  simple,  his  in- 
tent and  purpose  was  to  give  them  the  fee  simple,  but  to  elim- 
inate therefrom  its  inherent  element  of  alienability,  for  a  limited 
period,  or  to  incapacitate  his  devisees,  although  duijuriSy  from  • 

disposing  of  their  property  for  the  same  limited  period,  to  wit : 
until  the  younger  should  an*ive  at  thirty-one  yeare  of  age — each 
and  both  of  which  purposes  are  repugnant  to  the  nature  of  the 
estate  devised. 

By  the  policy  of  our  laws,  it  is  of  the  very  essence  of  an 
estate  in  fee  simple  absolute,  that  the  owner,  who  is  not  under 
any  personal  disability  imposed  by  law,  may  alien  it  or  subject 
it  to  the  payment  of  his  debts  at  any  and  all  times  ;  and  any 
attempt  to  evade  or  eliminate  this  element  from  a  fee  simple 
estate,  either  by  deed  or  by  will,  must  be  declared  void  and  of 
no  force.     Sbbbs  v.  Smith,  16  Oliio  St.  419. 

Of  course,  we  do  not  deny  that  the  owner  of  an  absolute 
estate  in  fee  simple  may  by  deed  or  by  will  transfer  an  estate 
therein  less  than  the  whole,  or  may  transfer  the  whole  upon 
conditions,  the  breach  of  which  will  terminate  the  estate 
granted,  or  that  he  may  create  a  trust  whereby  the  beneficiary 
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may  not  control  the  corpus  of  the  trust,  or  even  anticipai 
profits.  But  as  we  construe  this  will,  nothing  of  the  kinc 
been  here  attempted.  The  attempt  here  was  to  fasten 
the  estate  devised  a  limitation  repugnant  to  the  estate,  \ 
limitation,  and  not  the  devise,  must  be  for  that  reason  dec 
void. 

It  is  contended  on  behalf  of  defendant,  Charles  L.  i 
that  by  this  devise  an  estate  in  trust,  until  the  younge 
should  arrive  at  the  age  of  thirty-one,  was  created  for  the 
fit  of  the  widow  and  children  of  the  testator.  That  sucl 
the  eflEect  of  the  so-called  "  conditions,"  when  construed  in 
nection  with  other  clauses  of  the  will.  We  do  not  so  unden 
the  will. 

When  the  elder  son,  Thomas,  arrived  at  age,  the  dan| 
ceased  to  have  any  right  whatever  in  the  de^ed  premises. 

The  right  of  the  widow  to  one-third  the  rents  and  pix)fit8  c 
farm  was  not  aflEected  by  the  arrival  of  Charles  at  thirty-one ; 
of  age,  and  did  not  aifect  the  absolute  character  of  the  devi 
the  sons.  If  she  took  during  widowhood  one-tliird  of  the  1 
the  sons  took  a  vested  remainder  in  that  portion,  and  a  pr 
vested  estate  in  the  other  two-thirds.  If  her  right  was  to 
and  profits  as  such,  and  the  same  was  made  a  charge  upon 
lands,  the  estate  of  the  sons  nevertheless  vested  in  them  an 
their  own  benefit,  subject  to  the  incumbrance.  The  relati 
trustee  and  cestui  que  trust  existed  between  them  in  no  pi 
sense.  The  grantees  of  the  sons  would  have  stood  in  the 
relation  to  the  widow.  No  relation  of  personal  confident 
trust  was  created,  but  one  growing  out  of  property  rights  i 
— strictly  legal  rights.  Whatever  may  have  been  the  desi 
the  testator  as  to  his  widow  remaining  on  this  farm  aftei 
majority  of  the  elder  son,  it  is  quite  clear  that  the  rights  o 
devisees  were  not  made  to  depend  on  that  event.  The  pen 
relations  of  the  membera  of  his  family  were  not  providec 
after  the  amval  of  Thomas  at  age,  but  their  property  ri^ 
respectively,  were  defined ;  and  the  rights  of  neither  were 
jectcd  to  the  control  or  supervision  of  the  other.  There 
no  trust  created. 

If  wo  could  find  in  this  devise  a  trust  in  favor  of  the  wi 
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xmtil  Charles  should  arrive  at  thirty-one  years  of  age  (and  cer- 
tainly there  was  none  before,  if  not  after),  so  that  no  absolute 
estate  vested  in  the  sons  previous  to  the  termination  of  such 
trust  estate,  or  if  we  could  find  a  condition  which  prevented 
the  vesting  of  the  fee  for  such  limited  period,  or  a  condition 
subsequent  upon  the  happening  of  which  the  estate  devised 
could  be  defeated,  a  diflEerent  conclusion,  no  doubt,  would  be 
reached. 

But  the  case  before  us,  is  the  devise  of  an  absolute  fee,  with 
a  clause  restraining  the  alienation  and  incumbering  of  the  estate 
for  a  limited  period,  intended,  no  doubt,  for  the  protection  of 
the  devisees,  who  alone  are  interested  in  the  estate  devised.  In 
holding  that  such  restraint  is  repugnant  to  the  nature  of  the 
estate  devised,  and  is  void  as  against  public  policy,  which  in  this 
state,  in  the  interest  of  trade  and  commerce,  gives  to  every  abso- 
lute owner  of  property,  who  is  sui  juris,  the  power  to  control  and 
dispose  of  such  property,  and  subjects  the  same  to  the  payment 
of  his  debts,  we  are  fully  aware  of  the  fact  that  many  authori- 
ties may  and  have  been  cited  to  the  contraiy.  Others,  however, 
support  the  view  we  have  taken,  but  I  shall  not  attempt  either 
to  review  or  reconcile  the  cases,  being  content  to  rest  the  de- 
cision upon  what  we  conceive  to  be  sound  principle  and  sound 
policy.  The  owner  of  property  cannot  transfer  it  absolutely  to 
another,  and  at  the  same  time  keep  it  himself.  We  fully  admit 
that  he  may  restrain  or  limit  its  enjoyment  by  trusts,  conditions 
or  covenants,  but  we  deny  that  he  can  take  from  a  fee  simple 
estate  its  inherent  alienable  quality,  and  still  transfer  it  as  a  fee 
simple. 

Decree  for  plaAniiff. 


MOBOAN  V.   FbBHAMUS. 


a  married,  woman,  engaged  in  canying  on  the  business  of  miUinery 
and  dress-making  with  her  separate  property,  and  on  her  own  account^ 
in  the  town  of  Jb\,  sold  her  stock  of  goods,  together  with  the  good-will 
of  the  business,  and  engaged  not  to  carry  on  the  business  at  any  time 


Digitized  by  VjOOQ IC 

1 


618 


SUPREME  COURT  OF  OHIO. 


t  :=: 


c 
c 


r^r 


c:=^ 


Morgan  «.  Perbamus. 


in  the  future  at  the  town  of  F.,  or  at  any  place  witliin  such  distac 
said  town  as  would  interfere  with  such  business,  whether  the  sanu 
carried  on  by  the  purchasers,  or  their  successors. 
Held,  That  such  agreement  in  equity  is  binding,  and  that,  in  an  a 
brought  by  the  successors  of  the  purchasers,  M.  will  be  enjoined 
carrying  on  such  business  in  violation  of  the  agreement. 

Error  to  the  District  Court  of  Clermont  County. 

The  original  action  was  brought  by  Emma  J.  Perhamns, 
defendant  in  error,  against  the  plaintiff  in  error,  Ma 
Morgan,  to  enjoin  the  latter  from  carrying  on  the  milliner 
dress-making  business  in  the  town  of  Felicity,  Ohio,  or  at 
place  so  near  thereto  as  to  interfere  with  like  business  b 
carried  on  by  the  defendant  in  error. 

The  petition  alleged  that  the  plaintiff  below  was  a  mai 
woman,  the  wife  of  John  Perhamus,  and  the  owner  of  a  e 
rate  estate,  which  was  under  her  sole  control ;  and  that 
defendant,  Maggie  Morgan,  a  married  woman,  on  Apri 
1874,  was  the  owner  of  a  stock  of  millinery  goods,  as  her  s 
rate  property,  and  was  then  engaged  in  carrying  on  the  n 
nery  and  dress-making  business  in  the  town  of  Felicity,  C 
inont  county,  Ohio.  That  on  that  day  she  entered  inl 
coQtract  with  May  K.  Parrott,  Sallie  Kennedy,  and  I 
Kennedy,  of  which  the  following  is  a  copy  : 

"  This  memorandum,  made  this  9th  day  of  April,  1874, 
Besses ;  that  Mra.  Maggie  Morgan  has  this  day  sold  to  Si 
Kennedy,  Lyde  Kennedy  and  May  K.  Parrott  all  of  her  si 
of  goods  now  in  her  store-room  at  No.  4  Walnut  street,  Feli( 
Oliio,  and  all  other  articles  contained  in  an  invoice  made 
Mrs.  Sallie  Iddings  and  A.  J.  Barr,  a  copy  of  which  is  hei 
made  a  part  of  this  agreement.  The  said  Maggie  Morgan 
addition  to  the  foregoing,  hereby  sells  her  good-will,  and  ag 
that  she  will  not  at  any  time  in  the  future  carry  on,  either 
rectly  or  indiiectly,  the  millinery  or  dress-making  busines 
the  town  of  Felicity,  Clermont  county,  Ohio,  or  at  any  p 
within  such  distance  of  said  town  as  will  interfere  with 
business,  whether  carried  on  by  said  Lyde  Kennedy,  Sj 
Kennedy  and  May  K.  Parrott  or  their  successors. 
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"  In  consideration  of  the  above  recited  promises,  the  said 
Sallie  Kennedy,  Lyde  Kennedy  and  May  K.  Parrott  agree  to 
pay  the  said  Maggie  Morgan  the  sum  of  $G50 ;  said  sum  of 
$659  is  to  be  paid  as  follows,  to  wit :  Three  hundred  dollars  on 
the  15th  day  of  April,  1874,  and  for  the  balance  of  said  sum  of 
tliree  hundi'cd  and  fifty-nine  dollars  the  siiid  Sallie  Kennedy, 
Lyde  Kennedy  and  May  K.  Parrott  agree  to  give  their  firm 
note  with  approved  security,  bearing  the  date  of  day  of  deliv- 
ery of  the  goods  aforesaid ;  said  note  to  draw  eight  per  cent, 
interest  per  annum.  In  witness  whereof  we  have  hereunto  set 
our  hands  and  subscribed  our  names  this  0th  day  of  April, 
1874. 

*'May  K.  Pakrott, 
Sallie  Kennedy, 
Lyde  Kennedy, 
Maggie  Morgan." 

Under  this  contract  the  purchasers  of  said  stock  of  goods  and 
business  took  possession,  and  continued  to  carry  on  said  busi- 
ness until  August  31,  1875,  when  they  sold  the  stock  of  goods 
and  business  to  the  plaintiff,  and  assigned  to  her  all  rights  ac- 
quired under  said  contract.  The  plaintiff  at  once  assumed 
control  of  said  business  of  millinery  and  dress-making,  and  was 
conducting  the  same  in  said  town  of  Felicity  when  this  action 
was  commenced.  The  concluding  allegation  of  the  petition 
was  as  follows : 

"  The  plaintiff  says  that  the  said  Maggie  Morgan,  who  is  still 
a  married  woman,  had  established  a  good  and  profitable  milli- 
nery business  in  said  town  of  Felicity  at  the  time  she  sold  out  to 
the  said  Sallie  Kennedy,  Lyde  Kennedy,  and  May  K.  Parrott ; 
that  same  has  been  ever  since  a  lucrative  and  profitable  business 
in  said  town. 

"The  plaintiff  says  that  the  said  defendant,  on  the  1st  day  of 
October,  187G,  commenced  and  is  still  carrying  on  the  millinery 
and  dress-making  business  in  said  town  of  Felicity  in  violation 
of  the  terms  of  her  said  written  agreement,  and  the  plaintiff 
says  she  has  sustained  damages,  by  reason  of  the  premises,  in 
the  sum  of  $1,200 ;  and   the  plaintiff   says  that  said  Maggie 
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Morgan  lias  and  does  threaten  still  to  carry  on  said  millinery 
and  dress-making  business  in  said  town  of  Felicity." 

Prayer  for  a  perpetual  injunction  and  damages. 

The  court  of  common  pleas  sustained  a  demurrer  to  the  peti- 
tion for  want  of  facts  sufficient  to  constitute  a  cause  of  action, 
and  dismissed  the  petition.  The  district  court  reversed  the 
judgment  and  remanded  the  cause.  To  revei'so  the  judgment 
of  reversal  is  the  object  of  the  present  petition  in  error. 

Niclhoh  c&  Davis,  for  plaintiff  in  error : 

The  conti-act  was  void  for:  1st.  It  interferes  with,  and  is  in 
derogation  of  the  marital  rights  of  the  husband  of  said  Maggie 
Morgan.  Railroad  v.  Keary,  3  Ohio  St.  201 ;  Llnsey  v.  Coat^ 
1  Ohio,  245 ;  Bloom  v.  RichxiTda,  2  Ohio  St.  387 ;  Benjamin 
on  Sales,  33, 30,  §§  31,  37  ;  Tyler  on  Inf.  &  Gov.  316,  and  cases 
cited ;  Quigley  v.  Oraliam^  18  Ohio  St.  42 ;  Miller  v.  HinCj 
13  Ohio  St.  368. 

2d.  There  is  no  euch  separate  property  of  a  married  woman 
known  in  law,  or  in  equity,  as  "  good-will."  The  very  words 
"  separate  property"  would  imply  something  tangible,  a  reality, 
that  which  on  execution, » or  under  order  of  a  court  of  equity, 
may  be  reached,  and  in  some  way  or  manner  subjected  to  the 
payment  of  charges  or  debts  contracted  upon  the  faith  and 
credit  of  the  separate  property.  Act  of  March,  1871  (68 
Ohio  L.  48) ;  Swasey  v.  Antram,  24  Ohio  St.  87.  To  entitle 
one  to  the  benefit  of  section  28  of  the  code  as  amended  (71 
Ohio  L.  47),  we  apprehend,  would  require  that  the  petition 
show  afiirmativcly  tliat  the  action  concecns  her  separate  prop- 
erty, as  recognized  by  the  statute,  or  is  brought  upon  a  written 
obligation,  contract  or  agreement  signed  by  her,  &c.,  such  as  in 
equity  would  constitute  a  charge  upon  lier  separate  property; 
because  made  and  entered  into,  or  the  goods  sold,  upon  the 
faith  and  credit  of  such  separate  estate  ;  and  this  separate  estate, 
to  charge  and  against  which  the  judgment  rendered  may  be  en- 
forced by  ordinary  process  of  law,  must  be  sliown  to  exist 
before  section  28,  as  amended,  can  have  any  force.  That  is, 
this  amendment  was  and  is  intended  to  do  away  with  the  ne- 
cessity of  asking  a  court  of  equity  to  enforce  the  charge  against 
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the  separate  estate  of  a  married  woman,  in  tlie  manner  pointed 
out  in  the  case  of  Phillips  v.  Graves  <b  wife  (20  Ohio  St.  390). 
The  petition  is  to  disclose  the  existence  of  a  manned  woman^s 
separate  estate,  then  judgment  and  execution  follow  as  in  other 
cases.  See  Tyler  on  Tnf .  &  Gov.  664,  §  477.  This  section  (28) 
gave  a  form  of  remedy  not  existing  before,  but  did  not  vary  or 
enkrge  the  liabilities  of  a  married  woman.  Jenz  v.  Gugdj  26 
Ohio  St.  527 ;  Allison  v.  Porter,  26  Ohio  St.  186. 

3d.  As  the  statutes  governing  a  married  woman's  eeparat*^ 
estate  cannot  be  held  to  support  such  a  contract  as  is  set  out  in 
the  petition,  can  "good- will "  be  in  equity  considered  "  separate 
property,"  and  the  aid  of  equity  invoked  to  enforce  this  con- 
tract? .Equity  will  not  enforce  a  void  contract,  and  unless 
Maggie  Morgan  had  the  power  to  make  this  contract,  the  aid 
of  equity  cannot  be  invoked  to  enforce  it.  PhiUips  v.  GnweSj 
20  Ohio  St.  371 ;  30  Ohio  St.  147.  Contracts  in  restraint  of 
trade  are  not  favored.  Callohcm  v.  DonoWy,  45  Gall,  152 ;  2 
Ohio  St.  520. 


FrazieTj  Chriffith  <&  OriJUhy  for  defendant  in  error. 

BoYNTON,  G.  J.  The  principal  question  aiising  in  the  case 
is,  whether  the  good-will  of  the  business  in  which  the  plaintifi: 
in  error  was  engaged  at  the  date  of  tho  contract  sued  on,  con- 
stituted a  part  of  her  separate  estate.  That  she,  in  terms,  and 
for  an  entire  consideration,  sold  her  business  and  tho  good-will 
thereof,  including  her  stock  in  trade,  and  of  which  business  and 
stock  she  was  sole  owner,  and  engaged  not  to  carry  on  the 
millinery  and  dress-making  business  in  or  near  the  town  of 
Felicity,  are  both  distinctly  averred. 

That  she  has  engaged  in  said  business  in  violation  of  said 
agreement  is  admitted.  And  it  is  not  doubted  that,  had  she 
been  sole  and  unmarried  when  the  contract  was  entered  into, 
the  stipulation  not  to  re-engage  in  the  business  in  the  town  of 
Felicity,  or  so  near  thereto  as  to  interfere  with  the  business, 
would  have  been  perfectly  valid.  Ijin^e  v.  Werh,  2  Ohio  St. 
619.  But  it  is  contended,  that  while  she  was  the  separate 
owner  of  the  goods  and  business  sold,  that  the  good-will  of  such 


Digitized  by  VjOOQ IC 

I 


f)22  SUPREME  COURT  OF  OHIO. 

— _j 

Murgan  «.  Perlinmus. 

business  constituted  no  part  of  her  separate  estate.  The  stat- 
ute provides  that,  "  any  personal  property,  including  rights  in 
action,  belonging  to  any  woman  at  her  marriage,  or  wliicli  may 
have  came  to  her  during  coverture,  by  gift,  bequest  or  inherit- 
ance, or  by  purchase  with  her  separate  money  or  means,  or  be 
due  as  the  wages  of  her  separate  labor,  or  have  grown  out  of 
any  violation  of  her  personal  rights,  shall,  together  with  all  in- 
come, increase  and  profits  thereof,  be  and  remain  her  separate 
property,  and  under  her  sole  control."  68  Ohio  L.  48.  This 
provision  is  very  comprehensive.  Its  object  was  to  cut  oil  the 
cx)mmon  law  rights  of  the  husband  to  the  personal  estate  of  the 
wife,  whether  choses  in  action  or  choses  in  possession,  unless 
reduced  to  his  possession  with  the  express  assent  of  t}^e  wife. 
That  the  good-will  of  a  business  is  a  species  of  pei-sonal  pix)peii;y 
is  well  settled.  In  Wedderbum  v.  Wedderhwnh^  22  lieav.  84, 
it  was  said  by  the  master  of  rolls,  that  "  The  good-will  of  a 
trade,  although  inseparable  from  business,  is  an  appreciable 
part  of  the  assets  of  a  concern,  both  in  fact  and  in  the  estima- 
tion of  a  court  of  equity."  Judge  Story  defines  it  as  "  an  ad- 
vantage or  benefit  which  is  acquired  by  an  establishment, 
beyond  the  mere  value  of  the  capital,  stock,  funds  or  property 
employed  therein,  in  consequence  of  the  general  public  patron- 
age and  encouragement  which  it  receives  from  constant  or 
hal)itual  customei*8,  on  account  of  its  local  position,  or  common 
<»^iebrity,  or  reputation  for  skill  or  afiluenco,  or  punctuality,  or 
from  other  accidental  circumstances  or  necessities,  or  even  from 
ancient  partialities  or  prejudices."  Story  on  Part.  §  99.  In 
Lindley  on  Partnerehip,  842,  the  author,  commenting  on  the 
meaning  of  the  term  good-will,  says,  that  "it  is  generally  used 
to  denote  the  benefit  arising  from  connection  and  reputation, 
and  its  value  is  what  can  be  got  for  the  chance  of  being  able  to 
keep  that  connection  and  improve  it.  Upon  the  sale  of  an  es- 
tablished business  its  good-will  has  a  marketable  value,  whether 
the  business  is  that  of  a  professional  man  or  of  anj'  other  per- 
son." In  Smith  v.  Everett^  27  Beav.  446,  Sir  John  Romilly 
says,  "  I  entertain  no  doubt  that  if  persons  carry  on  business 
and  one  of  them  dies,  a  share  in  the  good-will,  where  it  is  of 
any  value  at  all,  forms  pai*t  of  the  estate  of  the  deceased  part- 
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ner."  These  citations  are  suflScient  to  show  that  the  good-will 
of  a  trade  or  business,  when  connected  with  it,  is  property. 
As  was  said  in  Wedderhum  v.  Wedderbum^  supra^  "  it  is  a 
portion  of  the  subject-matter  which  produces  profits."  It  fol- 
lows, therefore,  that  the  good-will  of  the  business  sold  by  the 
plaintiff  in  error  was  as  fully  owned  by  her  as  a  part  of  her 
separate  property,  and  as  much  the  subject  of  sale,  as  was  the 
stock  of  goods.  This  being  so,  the  law  gives  the  same  remedy 
against  herfor  tlie  enforcement  of  the  agreement  as  if  she  were 
unmarried.  Section  28  of  the  code,  as  amended  March  30, 1874, 
provides,  that  if  a  married  woman  be  engaged  as  owner  or  part- 
ner in  any  mercantile  or  other  business,  and  the  cause  of  action 
grows  out  of,  or  concerns  such  business,  she  may  sue  and  be  sued 
alone  ;  and  that  in  all  cases  where  she  may  sue  or  be  sued  alone, 
the  like  proceedings  shall  be  had,  and  the  like  judgment  render- 
ed and  enforced,  in  all  respects,  as  if  she  were  an  unmarried 
woman.  Here  the  plaintiff  in  error  was  engaged  in  business 
as  owner,  and  business  of  a  mercantile  character,  and  the  cause 
of  action  grew  out  of  such  business.  The  rule  of  tlie  statute 
therefore  applies,  that  requires  the  same  judgment  to  bo  given 
as  if  she  were  sole  and  unmarried.  Patrick  v.  Littell^  ante. 
That  an  injunction  is  the  proper  remedy  in  such  case  is  settled 
by  a  uniform  current  of  authority.  MiUington  v.  Foy^  3  Myl. 
&  Cr.  338 ;  Catt  v.  Tourle,  L.  E.  4  Ch.  App.  Gas.  654 ;  WhiU 
taker  v.  EowCy  3  Beav.  383 ;  Hall  v.  Barrows^  33  L.  J.  Ch. 
204 ;  Harrison  v.  Gardner^  2  Mad.  198 ;  Patridge  v.  Menchy  2 
Barl>.  Ch.  101 ;  Leake's  Digest  of  Law  of  Contracts,  1 133.  The 
consideration  paid  for  the  stock  of  goods  and  the  good-will  of 
the  business  was  entire  and  indivisible,  and  the  difficulty  of 
ascertaining  the  extent  of  the  injury,  or  the  value  of  the  good- 
will of  the  business,  has  led  courts  of  equity  to  interfere  by 
injunction  for  the  protection  of  this  description  of  property, 
from  a  very  early  day.  As  was  said  in  Leather  Cloth  Com- 
pany^  Limited^  v.  American  Leather  Cloth  Company ^  Limited^ 
4  De  G.,  J.  &  S.  136,  *'  the  court  interferes  by  injunction,  be- 
cause that  is  the  only  mode  by  which  property  of  this  de- 
scription can  be  effectually  protected."  The  right  to  rehef 
in  equity  rests  upon  the  inadequacy  of  the  law  to  afford  the 
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remedy  necessary  to  protect  the  party  in  the  enjoyment 
right  about  to  be  violated.  The  defendant  in  error 
succeeded  to  the  rights  of  the  purchasers  under  the  cont 
suit,  is,  by  the  express  terms  of  the  contract,  entitled 
benefit  of  the  plaintiffs  promise  not  to  engage  in  the  bi 
and  is  consequently  entitled  to  the  same  relief  that  a  c< 
equity  would  have  afforded  to  those  from  whom  her 
were  acquired, 

Judgraerd  affir 


FiEST  National  Bank  v.  Fowlee. 

1.  A  promissory  note  containing  the  words,  "  I  promise  to  pay  to  t 
of  myself,"  having  been  signed  by  two  persons  and  placed  b 
them  in  the  hands  of  the  other  to  be  by  him  put  in  circulatio 
own  benefit,  the  latter  may,  before  the  note  i3  due,  by  indorsing] 
thereon,  invest  a  bona  fide  holder  with  a  complete  title  thereto,  a 
the  name  of  the  other  maker  is  not  so  indorsed. 

S.  In  violation  of  an  agreement  between  principal  and  surety  in  a  pre 
note,  the  principal  transferred  the  note,  before  due,  as  collaten 
ity  for  an  extension  of  ten  days  in  tlie  time  of  payment  of  a  p 
draft  for  a  less  amount,  the  person  receiving  the  collateral  :i 
good  faith,  and  having  no  knowledge  of  such  agreement :  J3 
the  title  of  such  holder,  to  the  extent  of  the  draft,  is  valid. 

Eeeok  to  the  Court  of  Common  Pleas  of  Trumbull  C 
Keserved  in  the  District  Court. 

On  September  23, 1874,  the  First  National  Bank  of  ^ 
plaintiff  in  error,  brought  suit  in  the  court  of  common  p 
Trumbull  county,  against  Henry  Fowler  and  James  11.  ] 
ton,  defendants  in  error,  on  a  promissory  note  executed 
plaintiff  by  the  defendants  for  $1,067.25,  doted  April  15 
and  payable  four  months  after  date. 

An  answer  and  a  reply  were  filed,  and  the  cause  wi 
mitted  to  a  jury,  which  jury  rendered  a  verdict  for  the  c 
ants,  on  which  verdict  judgment  was  rendered.  The  p 
having  prosecuted  error  in  the  district  court,  that  court  re 
the  case  to  this  court  for  decision. 
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The  facts,  so  far  as  it  is  material  to  state  them,  are  as  follows : 
On  May  24,  1873,  Nathan  B.  Tyler,  at  Wairen,  in  Trumbull 
county,  filled  the  blanks  in  a  printed  note  and  signed  it.  The 
instrument  was  then  in  the  following  form : 

"Warren,  O.,  May  24,  1873. 
"  $1,000.     Four  months  after  date,  I  promise  to  pay  to  the 
order  of  myself  one  thousand  dollars,  at  TnimbuU  National 
Bank,  Warren,  O.,  value  received.  N.  B.  Tyler." 

On  the  same  day  he  took  the  note  to  Henry  Fowler,  residing 
in  a  village  in  the  same  county,  and  the  evidence  tended  to  show 
that  he  represented  to.  him  that  he  needed  money  and  wished 
to  get  the  note  discounted  at  the  bank  named  therein,  which 
representation  Fowler  believed  to  be  true,  and  at  the  request  of 
Tyler  then  signed  his  name  on  the  note  below  that  of  Tyler, 
and  handed  the  paper  to  him.  There  was  also  evidence  tend- 
ing to  show  that  both  Tyler  and  Fowler  believed  that  Fowler 
had  then  done  everything  necessary  to  be  done  in  order  to 
clothe  Tyler  with  full  authority  to  dispose  of  the  note  and 
transfer  a  complete  legal  title  to  any  person,  for  his  (Tyler's) 
own  benefit. 

Tyler  was  then  indebted  to  the  plaintiff  in  error  in  the  sum 
of  $469.55,  money  paid  by  it  to  Tyler  for  his  draft  for  that 
amount  on  G.  Eicher,  known  as  the  Canton  draft,  and  also  in 
the  sum  of  $500  on  a  promissory  note  falling  due  that  day,  in- 
dorsed by  John  Koehler. 

On  the  day  of  the  execution  of  the  note  by  Tyler  and  Fow- 
ler, Tyler  presented  it  to  the  plaintiff  in  en'or  for  discount,  but 
discount  was  refused.  The  plaintiff  in  error  was  willing  to  take 
it  as  collateral  security.  Tyler  said  he  could  take  up  the  draft  in 
ten  days,  and  the  plaintiff  in  error  desired  the  collateral  security 
that  he  would  perform  his  obligation.  Nothing  was  said  with 
express  reference  to  collateral  security  for  the  Koehler  note. 
Tyler  agreed  to  transfer  the  note  of  Fowler  and  himself  as  col- 
lateral security,  and  thereupon  wrote  his  name  across  the  back 
of  it  and  delivered  it  to  the  plaintiff  in  error.  The  name  of 
Fowler  was  never  indorsed  on  the  note.    Evidence  was  given 
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that  the  plaintiff  in  error  had  no  knowledge  of  any  nnde 
ing  between  Tyler  and  Fowler  as  to  the  manner  in  wh 
note  executed  by  thein  should  be  disposed  of  by  Tyler. 

On  April  15,  1874,  Tyler  being  in  failing  circumfi 
Fowler  as  principal,  and  James  H.  Humiston  as  sure 
ecuted  to  the  plaintiff  in  error  the  note  upon  which  tl: 
was  prosecuted,  and  took  up  the  note  executed  by  Tyl 
Fowler.  Subsequently,  Fowler  obtained  judgment 
Tyler  on  the  latter  note,  but  during  the  trial  of  this  ca 
dered  to  the  plaintiff  in  error  an  assignment  of  that  jud 

A  bill  of  exceptions  was  taken  during  the  term,  settin 
certain  requests  by  the  plaintiff  in  error  for  instruct: 
the  jury,  the  charge  given,  and  exceptions  to  the  refusal 
court  to  charge  as  requested,  as  well  as  to  the  charge 
Among  other  things  which  the  plaintiff  in  error  requestc 
that  the  jury  be  charged  as  follows:  "Tliat  the  del 
Fowler  was  bound  by  whatever  disposition  Tyler  made 
note,  in  the  ordinary  course  of  business,  unless  the  tra 
had  notice  of  some  special  arrangement  between  said 
and  Fowler,  limiting  Tyler's  authority  in  the  use  of  the 
The  court  refused  so  to  charge,  and  on  the  contrary  cl 
among  other  things,  as  follows  :  "  If  the  defendant  Fow 
not  authorize  the  use  made  of  the  old  note,  ^nd  in  no  i 
assented  thereto,  being  a  mere  surety  upon  the  note,  j 
not  liable  upon  it  when  received  by  the  plaintiff  as  a  s 
or  pledge  for  the  payment  of  the  Canton  draft  witl 
days."  And  again  :  "  In  order  to  transfer  the  legal  title 
note,  as  commercial  paper,  the  note  should  have  been  ir 
by  both  Tyler  and  Fowler." 

The  case  was  decided  in  this  court  during  the  term  < 
more,  C.  J. 

K  JS,  Taylor,  for  plaintiff  in  error. 
G.  J/".  Tuttle,  for  defendants  in  error. 

Okey,  J.  On  the  trial  of  this  case  the  testimony  wa 
conflicting.  We  do  not  find  it  necessary  to  express  an 
don  as  to  the  preponderance  of  the  evidence.     Of  cou 
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plaintiff  in  error  was  entitled  to  recover,  if  Fowler  and  Humis- 
ton,  at  the  time  they  executed  the  note  sued  on  in  this  case, 
knew  the  terms  upon  which  the  note  of  Tyler  and  Fowler  was 
held.  Equally  clear  it  certainly  is,  that  the  plaintiff  in  error 
was  not  entitled  to  recover  if  it  concealed  from  the  defendants 
in  error  the  terms  upon  which  it  held  that  note,  and  thereby 
induced  the  execution  of  the  note  here  in  suit.  The  question 
is  as  to  the  liability  of  the  defendants  in  error  upon  the  as- 
sumption that  without  their  fault,  or  the  fault  of  the  plaintiff 
in  error,  they  were  ignorant  of  those  terms.  In  that  case  their 
liability  should  be  measured  by  the  liability  of  Fowler  on  the 
note  executed  by  himself  and  Tyler.  The  requests  for  instruc- 
tions to  the  jury,  the  refusal  to  charge  as  requested,  and  the 
charge  given,  in  connection  with  the  tendency  of  certain  tes- 
timony set  forth  in  the  statement  of  the  case,  fairly  present 
the  question  as  to  the  liability  of  Fowler  on  the  Tyler- Fowler 
note  in  the  latter  view,  and  require  us  to  say  whether  the  action 
of  the  court  in  that  respect  was  or  was  not  erroneous. 

The  note  executed  by  Tyler  and  Fowler  was  what  is  known 
as  an  irregular  instrument.  Byles  on  Bills  (6th  Am.  ed.)  *90 ; 
1  Daniel  on  Neg.  Inst.  §§  128, 148.  Although  signed  by  both 
of  them,  its  terms  are,  "  I  promise  to  pay  to  the  order  of  my- 
Eelf  one  thousand  dollars."  Where  a  note  signed  by  two  or 
more  persons  is  payable  to  the  order  of  one  of  them,  it  becomes 
effectual  when  he  writes  his  name  upon  the  instrument  and 
puts  it  in  circulation.  If  it  is  payable,  in  terms,  to  the  order 
of  two  of  the  makers,  the  same  thing  must  be  done  by  both  of 
them  in  order  to  vest  in  the  holder  a  legal  title.  A  note  pay- 
able to  the  maker's  own  order  is  wholly  void  until  indorsed  by 
him  and  put  in  circulation,  but  it  becomes  by  such  transfer  a 
valid  promissory  note  in  the  hands  of  a  honafide  holder,  and 
is,  in  effect,  payable  to  bearer. 

The  only  indorsement  made  upon  the  note  of  Tyler  and 
Fowler,  was  that  made  by  Tyler  by  writing  his  name  on  the 
back  of  the  instrument.  Was  the  court  warranted  in  saying 
to  the  jury  that,  "  in  order  to  transfer  the  legal  title  of  the 
note,  as  commercial  paper,  the  note  should  have  been  indorsed 
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by  both  Tyler  and    Fowler  i "     In   our  opinion  this  qn< 
must  be  answered  in  the  negative  upon  three  grounds. 

First.  Where  a  note  the  terras  of  which  are,  "I  prom 
pay,"  is  signed  by  more  than  one  person,  it  may  be  read, 
or  either  of  us  promise  to  pay."  Wallace  v.  Jeioell,  21 
St.  163.  Here  the  instrument  is  signed  by  two  persons,  a 
language  is,  "  I  pron^se  to  pay  to  the  order  of  myse 
thousand  dollars."  No  greater  violence  is  done  to  limguj 
reading  it,  "  We  or  either  of  us  promise  to  pay  to  the  ore 
ourselves  or  either  of  us,"  than  was  done  in  Wallace  v.  Je 
and  we  think  where  such  interpretation  is  in  hannony  wit  I 
seems  to  have  been  the  intention  of  the  parties,  the  instn 
may  be  so  read.  Cornier  v.  liouth^  7  How.  (Miss.)  1 76 ; 
V.  Brotheraony  10  Wend.  93 ;  Pearson  v.  Stoddard,  9 
199  ;  Iligley  v.  Newell,  28  Iowa,  616. 

Second.  Parol  evidence  is  inadmissible  to  vary  the  ter 
a  promissory  note  ;  but  where  the  instrument  is  of  the  ch 
are  now  considering,  parol  evidence  may  be  admitted  1 
plain  it.  McCraryw.  Caslcey,  27  Geo.  54;  Taylor  v.  /5 
land,  37  Ala.  642 ;  Xehey  v.  Uiibs,  13  Ohio  St.  340. 
you  can  constnie  an  instrument  by  parol  evidence,  when 
instrument  is  ambiguous,  in  such  manner  as  not  to  contrac 
you  are  at  liberty  to  do  so."  !Pai-ke,  B.,  in  Goldsliede  v.  / 
1  Welsby,  H.  cfe  G.  164,  158.  And  Prof.  Parsons 
"  Where  the  language  of  a  note  is  capable  of  two  mea 
parol  evidence  may  direct  the  proper  choice  to  be  made  bei 
them.  "     2  Bills  &  N.  517. 

Third.  The  evidence  shows  that  when  Tyler  receive 
note  from  the  hands  of  Fowler,  the  latter  intended  to  : 
him  with  power  to  negotiate  it,  and  to  do  whateve 
necessary  to  be  done  in  order  to  transfer  a  legal  title  to  t 
strument.  Tyler,  under  the  circumstances,  was  empower* 
his  own  behalf  and  as  agent  for  Fowler,  to  invest  anothei 
a  legal  title  to  the  note.  One  may  be  orally  authorized 
dorse  for  another  a  promissory  note,  and  where  the  instn 
is  in  the  form  of  the  one  under  consideration,  the  indorse 
may  be  made  as  this  note  was  indorsed,  if  that  was  the  m 


Digitized  by  VjOOQ IC 


JANUARY  TERM,  1881. 


629 


First  National  Biink  v.  Fowler. 


of  indorsement  contemplated  by  the  makere.     1  Daniel  on  Neg.i 
Inst.  §§  272-308. 

But  tLc  defendants  in  error  claim  tliat  Tyler  diverted  the 
note  from  the  object  for  which  it  was  executed,  and  hence 
Fowler,  who  executed  the  note  for  tlie  accommodation  of  Tyler,, 
was  discharged.  The  note,  as  we  have  seen,  is  an  irregular  in- 
strument, and  is  payable  at  another  bank  than  the  plaintiff  in 
error  ;  but  having  been  indorsed  in  the  manner  stated,  if  there 
was  an  understanding  between  Fowler  and  Tyler  that  the 
latter  had  general  authority  to  transfer  the  note,  the  instrument 
differs,  in  no  legal  sense,  from  the  most  formal  instrument, 
although  the  plaintiff  in  eiTor  knew  Fowler  was  surety.  Stone 
V.  Vance,  6  Ohio,  246;  liiley  v.  Johnson,  8  Ohio,  526; 
Williams  v.  Bosson,  11  Oliio,  62;  Clinton  Bank  \.  Ayres, 
16  Ohio,  282 ;  Portage  Co.  Bank  v.  Lane,  8  Ohio  St.  405 ; 
Erwvn  v.  Shaffer,  9  Ohio  St.  43  ;  Knox  Co.  Bank  v.  Lloyd,  18 
Ohio  St.  353;  Eingsland  v.  Pryor,  33  Ohio  St.  19.  Indeed, 
according  to  the  syllabus,  the  transfer  of  such  a  note,  even  in 
violation  of  an  agreement  between  the  principal  and  surety, 
will  not  discharge  the  latter,  if  the  indorsee  had  no  knowledge 
of  the  agreement. 

Finally,  it  is  urged,  in  support  of  the  instruction  to  the  jury, 
that  Tyler  had  no  power,  however  fair  the  transaction  may  have 
been  on  the  part  of  the  plaintiff  in  error,  to  pledge  the  note  as 
collateral  security  for  the  payment,  within  ten  days,  of  a  pro- 
tested draft  for  $469.55.  But  the  position  is  untenable,  for 
there  was  an  agreement  to  delay  collection  of  the  draft  for  the 
specified  time.  Erwin  v.  Sliaffer,  supra  i  Roxhorough  v. 
McBsick,  6  Ohio  St.  448 ;  1  Daniel  on  Neg.  Inst.  §§  829-832. 

For  error  in  refusing  to  charge  as  requested,  and  for  error  in 
the  charge  as  given,  in  the  particulars  indicated  in  this  opin- 
ion, the  judgment  will  be  reversed,  and  the  cause  remanded  for 
a  new  trial. 

Judgment  reversed. 
BoYNTON,  J.,  dissented. 

VOL.  XXXVI. — 34 
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[1.  An  indorser  of  a  negotiable  promissory  note  is  liable  to  his 
without  demand  of  payment  from  the  maker  and  notice  of 
ment,  in  cases  where  the  maker  is  not  liable  to  a  boTia  fide 
before  maturity,  and  for  value. 

2.  And,  to  exonerate  the  maker  from  liability  to  such  indorsee,  < 
which  he  signed  and  delivered,  believing  at  tlie  time  that  t 
signed  and  delivered  was  another  instrument,  it  is  necessary 
that  the  maker  was  without  fault  or  negligence  in  ihe  premise 

8.  But  in  a  special  finding  of  facts  by  the  court,  a  finding  that  8U( 
was  unable  to  read  or  write,  is  not  equivalent  to  a  finding  thi 
free  from  fault  or  negligence. 

4.  Where  a  bona  fide  indorsee  of  a  negotiable  note,  after  becom: 
indorsee,  acquires  knowledge  of  a  fraud  practiced  by  the  pa 
the  maker  in  obtaining  the  note,  which  fraud,  hov/ever,  coul 
made  a  defense  by  the  maker  against  such  indorGce,  the  su 
indorsement  of  the  note  by  him  without  communicating  sue] 
edge  to  his  indorsee,  does  not  excuse  demand  nnd  notice  in 
charge  the  indorser. 

6.  Under  the  statute  prescribing  the  jurisdiction  and  procedure  o 
of  the  peace,  passed  March  14,  1853  (S.  &  C.  769),  and  sectioni 
123  thereof,  as  amended  March  30,  1875  (72  Ohio  L.  159),  an  a] 
not  lie  from  a  judgment  of  a  justice  of  the  peace  (where  the 
not  tried  by  a  jury)  for  a  less  sum  than  one  hundred  dollars  ( 
of  costs,  either  under  said  amended  sections,  or  original  sect 
said  act. 


Ereor  to  the  District  Couii;  of  Portage  County. 

On  October  25, 1875,  the  plaintiff  in  error  brought  ai 
against  Jacob  Ilivcly,  W.  H.  Robinson  and  11.  C.  Wl 
fore  a  justice  of  the  peace  of  Portage  county,  on  a  ne| 
uproniissory  note  for  §100.00,  payable  three  months  aft 
made  by  Ilively  to  Robinson  and  indoreed,  in  blank,  1 
inson  to  White,  and  by  White  to  plaintiff,  before  matui 
a  valuable  consideration.  Service  of  process  was  raa( 
Hively  and  White,  but  not  upon  Robinson.  During  t 
•dency  of  tlie  action  before  the  justice,  the  action,  as  to 
was  dismissed.  White  filed  a  bill  of  particulars  of 
amounting  to  $115.50.     On  the  trial,  judgment  was  n 
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in  favor  of  the  defendant  for  the  sum  of  $60.00,  on  November 
6,  1875.  From  this  judgment  plaintiff  appealed  to  the  court 
of  common  pleas.  The  defendant  moved  to  dismiss  the 
appeal  for  want  of  jurisdiction  in  the  court  of  common  pleas. 
This  motion  was  overruled.  Whereupon  plaintiff  filed  his 
petition  on  said  note  against  White  as  indorser,  alleging,  among 
other  things,  that  said  note,  as  to  Hively,  "  was  a  forgery  and 
void,  and  for  that  reason  demand  and  notice  of  non-payment 
were  unnecessary,"  and  also  alleging  that  demand  of  payment 
from  Hively  had  been  duly  made  and  notice  of  non-payment 
duly  given  to  White.  To  this  petition  defendant  answered, 
admitting  that  he  had  indorsed  the  note  to  plaintiff  before 
maturity  for  a  valuable  consideration,  but  denying  each  and 
every  other  allegation  in  the  petition,  save  only  that  the  note 
was  unpaid.  The  defendant  also  pleaded  the  same  set-off  as 
before  the  justice,  which,  however,  before  trial  was  withdrawn 
without  prejudice. 

On  the  trial  in  the  court  of  common  pleas,  the  court  made 
the  following  finding  of  facts,  to  wit : 

"  And  now  come  the  said  parties  in  person  and  by  their  at- 
torneys, and  neither  party  requiring  a  jury,  submit  the  facts 
as  well  as  the  law  to  the  court  upon  the  pleadings,  exhibits, 
testimony  in  open  court  and  was  argued  by  counsel ;  on  con- 
sideration whereof  the  court  find  that  said  Jacob  Hively,  the 
maker  of  the  note,  could  neither  read  or  write ;  that  in  the 
highway  near  his  residence  on  the  day  the  note  in  suit  was 
dated  he  entered  into  a  contract  with  one  W.  H.  Robinson,  the 
payee  of  the  note,  by  which  said  Hively  was  to  act  as  agent  for 
said  Robinson  in  the  sale  of  50  pairs  of  pnining  shears,  and  to 
pay  said  Robinson  one-half  the  proceeds  thereof,  to  wit :  $100 
after  the  same  were  sold.  That  one  pair  of  shears  which  said 
Robinson  had  then  as  a  sample  was  delivered  to  said  Hively, 
and  the  said  Robinson  agreed  to  funiish  said  shears  immedi- 
ately, and  the  said  Hively  and  the  Siiid  Robinson  then  and  thei-e 
agreed  that  said  Hively  would  act  as  such  agent  and  then  and 
there  order  said  shears,  and  undertalce  to  sell  the  same  and  pay 
for  the  same  when  sold  the  sum  of  $2  each.      But  in  case  no 
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Bale  could  be  made  by  said  Hively  of  said  shears,  that  the 
should  be  returned  to  said  Robinson  and  none  paid  for  e 
those  which  he  could  sell. 

"  The  said  Robinson  then  and  there  had  some  blanks  ] 
printed  which  he  then  and  there  filled  up  with  pen  and  ink  ^ 
said  Robinson  had  with  him,  and  then  and  there  read  the 
to  said  Hively,  which  contract  as  read  embraced  the  ten 
above  set  forth,  and  an  order  to  ship  said  shears,  and  said 
inson  asked  said  Hively  to  sign  said  contract,  and  th( 
Hively  then  and  there  agreed  and  undertook  to  sign  said 
tract  and  to  order  said  shears  and  no  other,  and  did  sign 
per  by  making  his  mark,  which  he  understood  to  be  saic 
tract,  which  he  supposed  was  said  contract  and  oi-de 
shears. 

"The  court  further  find  that  said  Hively  did  in  fact  the 
tliere  sign  the  promissory  note  in  question,  and  not  any  co: 
appointing  him  as  agent  as  aforesaid.  And  the  court  fi 
finds  that  said  Hively  did  not  intend  to  sign  said  note,  no 
he  suppose  that  he  was  signing  said  note  at  the  time  he 
his  mark  to  the  paper  presented  by  said  Robinson. 

"  But  the  court  finds  that  said  Jacob  Hively  did  intend 
ligate  himself  to  pay  to  said  Robinson  $100  in  accordance 
the  terms  of  the  contract  hereinafter  set  out,  a  copy  of  ^ 
is  given  in  tlie  finding  of  fact.  The  court  further  fine 
said  Robinson  and  said  Hively  immediately  went  to  the 
of  said  Hively,  where  they  found  W.  B.  Hively,'  a  son  oi 
Hively,  and  in  the  presence  of  said  son  said  Robinson  i 
the  contract  as  above  set  forth,  and  also  read  over  the  coi 
as  given  above,  and  asked  the  son  to  witness  the  signatu 
his  father  to  said  contract,  and  thereupon  said  son  did  si 
witness  some  paper  which  he  understood  was  a  contra( 
pointing  his  father  to  sell  shears  as  above  set  out,  and  whi 
supposed  was  said  contract.  But  the  court  find  that  he  <3 
fact  sign  his  name  as  a  witness  to  the  note  in  question,  bu 
he  did  not  intend  to  witness  a  note.  The  court  furthei 
that  at  said  time  Robinson  did  sign  and  deliver  to  said  . 
Hively  and  left  with  him  a  contract  of  which  the  foUowi 
a  copy : 
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**  Whereas,  I,  W.  Robinson,  of  Batavia,  Ohio,  am  the  owner 
and  manufacturer  of  a  certain  pruning  shear,  and  whereas,  Jacob 
Hivelj,  after  having  examined  said  shear,  is  desirous  of  obtain- 
ing an  agency  for  tlie  sale  thereof  in  the  township  of  SuflBeld, 
Portage  county,  Ohio:  Now,  therefore  this  indenture  wit- 
nesseth  that  for  and  in  consideration  of  one-half  of  the  pFoceeds 
of  the  sale  of  fifty  pair  of  shears  sold  on  trial,  being  the  sum  of 
one  hundred  dollars  to  me  in  hand  secured  by  order,  I  have 
this  day  delivered  to  Jacob  Hively  one  pair  of  said  shears  and 
appointed  him  tuj  true  and  lawful  agent  to  sell  the  above 
named  shears  in  the  above  named  territory,  and  in  no  other  place 
or  places,  upon  the  following  conditions,  viz. :  I,  W.  H.  Rob- 
inson, do  hereby  agree  with  Jacob  Hively  that  if,  after  using  due 
diligence  he  shall  fail  to  sell  fifty  pair  of  the  above  named  ma- 
chinery for  $200  dollars  within  three  months  from  date,  I  will 
take  the  same  back  at  the  same  price  or  give  him  a  longer  time 
to  sell  by  his  giving  me  one-half  the  proceeds  on  what  he  has 
sold,  or  two  dollars  per  pair — all  shears  warranted  and  sent  to 
the  agent  when  ordered  by  him. 

"  *  Dated  May  14, 1874.  W.  H.  Robinson.' 


"The  court  further  finds  that  the  said  Robinson  was  a 
stranger  traveling  through  the  country ;  that  no  shears  was 
ever  delivered  or  sent  by  him  to  said  Hively  except  said  sam- 
ple pair,  and  that  Robinson  was  never  heard  of  afterward. 
And  the  court  further  finds  that  by  some  trick  or  manipulation 
of  said  Robinson  unknown  to  the  court,  the  said  Hively  did 
sign  said  note,  and  his  son  did  witness  the  same,  but  they  both 
did  it  without  intending  to  sign  or  witness  a  promissory  note, 
nor  did  either  of  them  intend  to  deliver  to  said  Robinson  a 
promissory  note.  But  the  court  finds  that  under  the  circum- 
stances given  above  the  said  Hivelys  did  sign  and  deliver  a 
paper  which  turned  out  to  be  a  promissory  note. 

"  The  court  further  finds  that  the  said  H.  C.  White  became 
the  bona  fde  owner  and  holder  of  said  note  for  a  valuable 
consideration  before  due  in  the  usual  course  of  trade  and 
without  any  notice  of  any  defense  thereto.  After  the  purchase 
of  said  note  by  said  White,  and  before  the  said  White  trans- 
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ferred  the  same  to  Perkins,  the  said  "White  was  notified 
W.  B.  Hively  that  said  Jacob  Hively  did  not  sign  a  note 
had  only  signed  a  contract  as  above  set  forth. 

"  The  court  further  finds  that  this  conversation  occurred 
time  when  said  White  called  on  said  Jacob  Hively  to  inf< 
him  that  he  had  purchased  his  note.     The  court  further  fi 
that  said  White  was  then  and  there  notified  of  the  fact  \ 
said  Hively  never  intended  to  sign  a  note  and  if  one  was  c 
given  it  was  obtained  without  his  knowledge  or  consent, 
also  farther  notified  that  the  note  would  not  be  paid  unless 
maker  was  compelled  to  pay  it  by  law.    But  before  the  pai 
separated  the  said  Hively  informed  said  White  that  if 
shears  should  come  according  to  contract  his  father  would 
the  note. 

"  The  court  further  finds  that  said  Jacob  Hively  immedia 
after  said  supposed  contract  was  entercd  into,  sold  a  nun 
of  shears  to  his  neighbors  to  be  deUvered  by  him  and  paid 
when  they  should  be  received  from  Eobinson. 

"  The  court  further  finds  that  before  the  maturity  of 
note  the  said  White  transferred  and  indorsed  said  note  to 
plaintiff.  That  said  plaintiff  took  the  same  as  a  hona^ 
purchaser  from  said  White  for  a  valuable  consideration  in 
usual  course  of  trade  before  due  and  without  any  knowle 
of  the  defense  which  the  maker  thereof  had  to  the  note. 

"The  court  further  finds  that  there  was  no  deman< 
payment  of  said  note  from  the  maker  thereof  by  said  plair 
on  the  day  it  fell  due,  nor  any  notice  of  non-payment  givei 
said  White  until  many  wrecks  after  the  note  fell  due. 

"  The  court  further  finds  that  a  few  days  before  said  i 
fell  due  the  said  plaintiff  by  his  agent,  David  Perkins,  ca 
upon  said  Jacob  Hively  to  see  if  said  note  would  be  paid, 
the  said  Hively  then  and  there  informed  the  said  plaint 
agent  that  he  never  gave  the  note,  but  that  the  same  w; 
forgery,  and  further  informed  the  said  plaintiff^s  agent  1 
said  note  would  not  be  paid,  and  thereupon  the  same  day 
said  plaintiff's  agent  communicated  to  said  White  that  ! 
Hively  declared  that  said  note  was  a  forgery  and  would  not 
paid.    The  court  does  not  find  that  said  White  at  any  t 
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waived  demand  of  payment  or  notice  of  non-payment.  The 
court  further  finds  that  said  "White  had  for  a  long  time  been 
acquainted  with  the  handwriting  of  said  W.  B.  Ilively.  They 
had  been  schoolmates  together  and  he  believed  the  handwriting 
of  said  W.  B.  Hively  to  be  genuine  upon  said  note. 

"  By  consent  of  parties  and  of  the  court  the  said  White  has 
leave  to  withdraw  liis  counter-claim  without  prejudice  and  said 
counter-claim  is  not  adjudicated  upon.  Whereupon  it  is  the 
opinion  of  the  court  that  the  said  plaintiff  ought  to  recover, 
and  it  is  considered  by  the  court  tliat  the  said  phiintitf  recover 
of  the  said  defendant  Wliite  the  smn  of  $112.75  and  his  costs 
taxed  at  $47.55.  To  all  of  which  said  White  excepts.  De- 
fendant White  filed  his  motion  for  a  new  trial  for  the  causes 
specified  in  said  motion,  on  consideration  wliereof  the  court 
overrule  the  motion.     Defendant  White  excepts." 

On  proceedings  in  error  prosecuted  by  the  defendant  below 
the  district  court  reversed  the  judgment  of  tlie  common  pleas 
and  remanded  the  cause  for  further  proceedings.  This  pro- 
ceeding is  now  prosecuted  by  the  plaintiff  to  reverse  the  judg- 
ment of  reversal. 


Upson  (&  Baird^  and  «/.  D.  Horton^  for  plaintiff  in  error  : 
L  Was  the  cause,  under  the  justice  act  of  March  14,  1853, 
as  amended  March  30,  1875,  appealable  %  We  think  it  was. 
The  trial  before  tlie  justice  was  by  the  court,  both  parties  by 
their  bill  of  particulars  claiming  more  than  $100.  Section  90  of 
the  act  of  1853  was  not  repealed  by  the  act  of  1875.  Is  llio 
section  applicable  to  this  case  ?  The  limitations  upon  the  right 
of  appeal  created  by  the  act  of  1875  ai*e  in  sections  111- 
123  and  do  not  affect  this  action,  section  111  being  limited 
in  its  operation  to  "  cases  not  otherwise  specially  provided," 
whereas  this  case  is  otherwise  specially  provided  for  by  section 
90.  Section  123  as  amended  no  doubt  has  the  effect  to  modify 
section  90,  but  the  modification  only  applies  tO  cases  tried  by  a 
jury.  Vogel  v.  Haffy^  29  Ohio  St.  439,  would  seem  to  be  de- 
cisive upon  this  question. 

II.  Was  demand  and  notice  necessary  ?  The  only  additional 
fact  not  expressly  found  by  the  court,  necessary  to  bring  this 
case  as  against  Hively  fully  within  tlie  rule  of  De  Camp  v. 
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J3anna,  29  Ohio  St.  467,  is  upon  the  question  of  negligence, 
and  upon  this  point,  although  the  court  does  not  expressly  neg- 
ative negligence  on  the  part  of  Hively,  still  it  states  facts 
which  do ;  the  maker  of  the  note  could  neither  read  nor  write, 
but  relying  entirely  upon  the  representations  of  the  payee,  he 
signed  what  he  understood  to  be  a  simple  agreement  to  act  as 
an  agent,  and  if  any  case  can  arise  where  negligence  cannot  be 
imputed  to  a  man  this  would  seem  to  be  one. 

We  think  in  fact  this  note  should  be  held  as  a  forgery.  1 
Bouv.  Law  Diet.  54,  §  5  ;  CauUcins  v.  Whisler^  4  Am.  R.  236; 
29  Iowa,  465 ;  State  v.  Woodard^  20  Iowa,  542  ;  1  Parsons  on 
Bills,  275.  Or  at  least  absolutely  void  as  to  tlie  maker.  Chap- 
man  v.  Hose^  56  N.  Y.  137 ;  Gihhs  v.  Lmahury,  7  Am.  R. 
675  (22  Mich.  469) ;  Taylor  v.  Atchhwon,  58  Am.  R.  118  (54 
111.  196).  It  was  at  all  events  not  a  genuine  note,  and  of  no 
validity  against  its  maker. 

The  only  object  of  notice  is  to  enable  the  indorser  (White) 
to  protect  himself  by  obtaining  payment  or  security  from  the 
parties  liable  to  him.  Demand  and  notice  is  excused  if  the 
instrument  is  void  for  want  of  consideration,  fraud  or  forgery. 
1  Parsons  on  Bills,  444 ;  Bailey  on  Bills,  273 ;  9  Mass.  1 ;  5 
Gush.  80  ;  6  Gray,  90.  If,  a»  we  claim,  Jacob  Ilively  is  not 
liable  on  this  note  to  a  ho7ia  fide  holder,  demand  and  notice 
would  be  of  no  benefit  to  defendant  as  to  any  claim  against 
the  maker.  Robinson,  however,  was  no  doubt  liable  upon  his 
indoi'sement, — a  liability  which,  by  reason  of  his  fraudulent 
conduct,  would  hold  without  demand  and  notice.  Defendant, 
however,  being  an  indorser,  would  be  entitled  to  notice  to  en- 
able him  to  proceed  at  once  against  Robinson  if  he  were  in 
good  faith  and  not  guilty  of  any  fraud. 

The  record,  however,  shows  that  the  defendant,  when  he  trans- 
ferred the  note  to  plaintiff,  had  actual  notice  of  the  fraud  and  want 
of  consideration  in  obtaining  the  same,  and  had  been  "  notified 
that  the  note  would  not  be  paid  unless  the  maker  was  com- 
pelled to  pay  it  by  law."  He  knew  the  note  was  without  con- 
sideration, that  it  was  obtained  by  fraud,  and  would  not  be 
paid,  and  his  indorsement  thereof  was  a  deliberate  act  of  fraud; 
by  it  he  made  himself  a  pai-ty  to  the  original  fraud,  and  was 
not  entitled  to  notice.     This  proposition  we  submit  is  a  vital 
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one  and  decisive  of  the  case.  Daniels  on  Neg.  Instruments,  730, 
1033 ;  Edwards  on  Bills,  §  452 ;  Farmer^  Bank  v.  Van  Meter ^ 
4  Rand.  553 ;  2  Pars,  on  Notes  and  Bills,  554,  555,  note  J, 
560,  648 ;  Sisson  v.  Tomlvnion,  1  Sel.  N.  P.  256 ;  2  Smith 
Lead.  Cas.  29. 

The  plaintiff  took  this  note  in  good  faith  and  for  valuable 
consideration,  from  the  defendant,  who  had  full  knowledge  of 
its  fraudulent  character,  who  by  its  transfer  deliberately  perpe- 
trated an  act  of  fraud,  and  who  now  seeks  by  this  defense  to 
escape  immunity  from  the  results  of  that  fraud.  Instead  of 
being  discharged  we  submit  that,  waiving  the  question  of  in- 
dorsement, he  is  held  and  should  be  held  responsible  to  plain- 
tiff upon  his  fraud  for  the  amount  of  the  note. 

Again,  the  defendant,  having  negotiated  the  note,  impliedly 
wan-anted  its  genuine  character,  and  is  liable  upon  this  war- 
ranty to  return  the  money  received  upon  it  even  though  not 
liable  as  an  indorser.  Ellis  v.  Ohio  Life  Ins,  cfe  Trv^t  Co.y 
4  Ohio  St.  651 ;  Dumont  v.  Williamson^  18  Ohio  St..  515, 
and  cases  cited ;  2  Pars,  on  Notes  and  Bills,  37,  39,  588,  590 ; 
Story  on  Prom.  Notes,  §  118  ;  Daniels  on  Neg.  Inst.  545. 

TT.  B,  Thomas^  for  defendant  in  eiTor : 

I.  The  law  does  not  apply  for  an  appeal  of  this  cause. 

See  sections  90,  111  and  123  of  justice  act,  March  14,  1863, 
and  amended  sections  111  and  123,  Laws  of  1875,  page  161. 

II.  Was  the  note  a  forgery  t 

The  record  shows  that  Jacob  Hively  did  sign  this  identical 
note  at  the  time  and  as  a  part  of  his  contract  with  Robinson ; 
that  the  note  when  signed  was  filled  out  in  every  respect  It 
was  the  same  as  when  produced  upon  trial.  The  court  finds 
that  the  signature  was  genuine.  The  paper  signed  was  the 
same.  The  contents  exactly  the  same,  and  was  voluntarily  de- 
livered. No  counterfeit  making.  No  alteration.  No  subse- 
quent act  changed  the  terms,  or  its  legal  effect.  But  they  say 
that  Hively's  signature  was  obtained  by  falsely  representing  the 
instrument  signed  to  be  one  of  a  different  nature.  That  is  not 
forgery.  It  is  procuring  a  genuine  signature  to  a  genuine  note. 
1  Daniel  Neg.  Inst.  (2d  Ed.)  327;    Commonwealth  v.  Sav^ 
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iiry,  22  Pa.  St.  390 ;  6  Mich.  496 ;  2  Parson  N.  &  B.  f 
Bishop  Grim.  Law,  519. 

III.  Without  regard  to  the  pleadings,  or  who  the  parties 
or  what  the  respective  findings  are,  does  the  finding  eho 
good  defense  for  the  maker  of  the  note,  as  against  a  bona 
holder  ?      The  supreme  court  of  Ohio  have  examined  the 
rious  decisions  of  different  States  on  this  question  in  the 
cases  in  29  Ohio  St.  467,  473. 

Can  tlie  maker  be  said  to  be  guilty  of  no  negligence  ui 
the  finding  of  the  court  ?  It  is  conceded  and  determined 
the  intention  of  the  maker  in  signing  is  no  defense ;  tha 
fraud  be  practiced  in  obtaining  the  signature  by  falsely  re 
senting  the  instrument  to  be  signed  to  be  one  of  different 
port,  will  not  prevent  recovery,  unless  the  maker  of  the  i 
slIso  further  s/iow  that  he  was  guilty  of  7io  Tiegligence,  The  1 
then  is  upon  him  to  show  that  he  wajs  guilty  of  no  neglige 
It  is  his  defense.  56  N.  Y.  137 ;  Winchell  v.  Crider,  29  (. 
St.  480. 

Tliere  is  no  exception  to  the  old  and  just  nile,  that  ''  wl 
one  of  two  innocent  persons  must  suffer  by  the  f  mud  of  a  t 
person,  he  who  trusted  such  third  person,  and  placed  in 
hands  the  means  which  enabled  him  to  commit  the  wr< 
must  bear  the  loss."     Selser  v.  Brock^  3  Ohio  St.  302. 

This  defendant  was  the  l>ona  fide  owner  and  holder  < 
promissory  note  of  Jacob  llively,  who  w;is  competent  to  nr 
a  contract.     The  consideration  was  legal,  and  defendant's 
good.     He  sold  it  to  plaintiff  before  due,  and  received  no  nc 
of  dishonor  of  the  note,  and  is  therefore  not  liable  in  any 
to  anybody.     See,  also,  15  Ohio  St.  299,  and  27  Ohio  St.  , 


MclLVAmE,  J.  Having  first  considered  this  case  upon 
merits,  the  court  is  of  opinion,  that  the  judgment  of  rev< 
by  the  district  court  was  right.  •  While  it  is  clear,  from 
finding  of  facts  by  the  court  of  common  pleas,  that 
instniment  sued  on  was  fraudulently  obtained  from  Hivelj 
Robinson,  and  that  Hively,  when  he  signed  the  same,  belie 
from  the  representations  of  Robinson,  that  he  was  signioj 
instrument  other  than  a  promissory  note,  and  that  he  did 
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intend  to  sign  or  deliver  a  promissory  note,  it  was  not  found, 
in  express  terms,  that  he  was  free  from  negligence  in  the 
premises.  In  order  to  exonerate  Hively  from  liability  to  an 
innocent  holder  for  value,  to  whom  the  note  was  indorsed 
before  maturity,  as  was  held  in  the  case  of  De  Camp  v.  Ilammay 
29  Ohio  St.  467,  it  was  necessary  to  show  that  he  was  without 
negligence,  and  the  burden  of  this  showing  rests  upon  the 
defense.  True,  tJie  circumstances  set  out  in  the  finding  tend 
to  prove  that  Hively  was  free  from  carelessness,  but  the 
essential  fact,  to  wit :  freedom  from  negligence,  was  not  found, 
and  a  reviewing  court  is  not  authorized,  upon  such  findings, 
to  weigh  the  testimony  for  the  purpose  of  determining  prob- 
abiUties.  The  finding  that  Hively  could  not  read  and  write 
was  not  equivalent  to  a  finding  that  he  was  free  from  careless- 
ness in  signing  and  delivering  the  instrument.  And  aside  from 
his  inability  to  read,  the  circumstances  detailed  in  the  findings 
of  fact,  tend,  at  least,  to  show  that  the  exercise  of  ordinary 
prudence,  on  his  part,would  have  prevented  the  consummation 
of  the  fraud. 

In  view  of  the  circumstances  disclosed,  we  think,  the 
indorsee  was  not  excused  from  his  duty  to  his  indoi-scr  to 
make  demand  of  payment  from  Hively  and  give  due  notice  of 
non-payment,  as  he  would  have  been,  if  the  signature  of  Hively 
had  been  a  forgery,  or  if  he  had  not  been  liable  to  an  innocent 
indoi-see. 

Nor  is  the  contention  of  plaintiff  in  error,  that  White 
fraudulently  concealed,  at  the  time  of  the  transfer,  his  knowl- 
edge of  the  fraud  committed  by  Robinson  upon  Hively,  of 
any  avail  in  excuse  for  failing  to  make  demand  and  to  give 
notice  of  non-payment.  It  was  found  by  the  court,  that  White 
was  an  innocent  indorsee  of  the  note  from  Robinson,  before 
maturity,  and  for  a  valuable  consideration.  Subsequent  notice 
to  him  of  Robinson's  fraud  upon  Hively  did  not  affect  his 
title  or  right  as  innocent  holder,  and,  therefore,  his  indorsee, 
Perkins,  with  or  without  notice  of  such  fraud,  succeeded  to 
the  rights  of  an  innocent  holder,  and  could  have  enforced 
payment  from  Hively  free  from  the  defense  of  fraud  on  tho 
part  of  Robinson.    Perkins  was  not  prejudiced  by  such  coa- 
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cealinent  on  the  j^art  of  "Wliite.  If  Hively  was  liable  c 
note  to  an  innocent  holder,  Perkins  obtained  all  he  barg 
for,  and  if  Hively  was  not  so  liable,  White  was  not  en 
to  notice  of  non-payment  upon  due  demand,  whether  h 
knowledge  of  Robinson's  fraud  at  the  time  of  the  transf 
him,  or  not ;  and  whether  he  communicated  such  knowled 
Perkins  or  not.  The  note,  being  free  from  the  defeni 
fraud  on  the  part  of  the  payee,  in  the  hands  of  Whi 
innocent  indorsee,  could  not  be  made  subject  to  such  de 
in  the  hands  of  a  subsequent  holder,  although  such  subsec 
holder  had  knowledge  of  the  fraud  at  the  time  he  receiv 
Th3  mere  fact,  therefore,  that  Wliite  had  acquired  know 
of  Robinson's  fraud  upon  Hively,  after  he  had  becoi 
innocent  owner  of  the  note,  and  the  further  fact  that  h 
not  communicate  such  knowledge  to  Perkins  when  he  ind 
the  note  to  him,  did  not  relieve  Perkins  from  the  du 
making  demand  and  giving  notice  to  Wliite,  if  he  intend 
look  to  White  for  payment  of  the  note  as  indoreer. 

Upon  this  view  of  the  case,  the  judgment  of  reversal  si 
be  aflSrmed ;  but  inasmuch  as  the  district  court  remande 
cause  to  the  common  pleas  for  a  new  trial,  it  becomes  i 
sary  to  inquire,  whether  or  not  the  appeal  from  the  judg 
of  the  justice  of  the  peace  was  authorized  by  law ;  and,  i1 
an  additional  reason  exists  for  affirming  the  judgmen 
revei*sal,  and  it  also  affords  ground  for  reversing  the  < 
remanding  the  cause  for  a  new  trial. 

The  law  regulating  appeals  from  justices  of  the  pea 
the  time  this  was  attempted,  was  found  in  act  of  Marc 
1875  (73  Ohio  L.  159),  amending  sections  111  and  123  o 
act  of  March  14,  1853,  and  section  90  of  the  last  name 
(S.  &  C.  785).  The  state  of  the  law,  under  these  section 
given  rise  to  mucli  perplexity  in  the  minds  of  the  profe 
It  has  heretofore  been  held  by  this  court,  that  under  thesi 
visions  an  appeal  would  not  lie  in  an  action  for  the  recovc 
specific  personal  property  which  proceeded  to  trial  for  dai 
(where  the  property  was  not  delivered)  before  a  jury  i 
verdict  was  for  less  than  $100.00 — there  being  no  claim  i 
bill  of  particulars  for  damages  exceeding  $100.00.     Oi 
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Tof^  a.  R.  V.  Bates  (26  Ohio  St.  32).  And  it  has  also  been 
held  in  Yogel  v.  Uaffy  (29  Ohio  St.  439),  that  an  appeal  will 
lie  in  a  case  tried  by  a  jury  where  the  damages  claimed  ex- 
ceeded $100.00,  although  the  judgment  was  for  less  than 
$100.00. 

In  the  case  now  before  us,  the  trial  was  by  the  justice,  and 
not  by  a  jury.  Section  111,  as  amended,  provides  :  '*  That  in 
all  cases  not  otherwise  specially  provided  by  law,  either  party 
may  appeal  from  the  final  judgment  of  any  justice  of  the 
peace  to  the  court  of  common  pleas  of  the  county  where  the 
judgment  was  rendered,  when  such  judgment,  exclusive  of  costs, 
amounts  tonot  less  than  one  hundred  doUai-s."  And  section 
123,  as  amended,  reads:  "Appeals  in  the  following  cases  shall 
not  be  allowed :  ...  2.  In  jury  trials,  where  neither  party 
in  their  bill  of  particulars  claim  a  sum  exceeding  one  hundred 
dollars,  and  the  judgment,  exclusive  of  costs,  is  less  than  one 
hundred  dollars."  It  being  conceded,  as  it  is  and  must  be,  that 
appeals  are  only  allowed  in  cases  wherein  the  right  is  given  by 
statute,  it  is  quite  clear,  that  under  the  provisions  above  quoted, 
the  appeal  in  the  case  before  us  was  not  authorized,  although 
the  amount  claimed  in  the  bill  of  particulars  was  greater  than 
one  hundred  doUars ;  because  the  judgment  was  for  less  than 
one  hundred  dollars,  and  the  case  was  not  tried  by  a  jury. 

It  remains,  therefore,  only  to  inquire  whether  such  appeal 
was  authorized  by  section  90  of  the  original  act,  March  14, 
1853. 

In  Yogel  v.  Haffy^  B^tpra^  it  was  held  that  section  90  was  so 
modified  by  section  123,  as  amended  March  30,  1875,  as  to 
substitute  "  one  himdred  dollars  "  for  "  twenty  doUars,"  so  that 
section  90  should  be  read :  "  If  either  the  plaintiff  or  defend- 
ant in  their  bill  of  particulars  claim  more  than  oiie  hundred 
dollars^  the  case  may  be  appealed  to  the  court  of  common 
pleas ;  but  if  (neither)  party  demand  a  greater  sum  than  one 
hundred  dollars^  and  the  case  is  tried  by  a  jury,  there  shall  be 
no  appeal." 

In  Vogel  v.  Haffy^  a  cause  tried  by  a  jury  and  the  claim 
bemg  more  than  $100.00,  although  the  judgment  less,  the  light 
of  appeal  was  found  in  this  section  so  iriodified. 
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The  correctness  of  that  decision  is  a  matter  of  some  < 
but  without  undertaking  to  overrule  it,  we  are  satisfie 
section  90,  unrepealed  by  the  act  of  1875,  but  modii 
above  stated,  did  not  confer  the  right  of  appeal  from  a 
ment  in  a  case  not  tried  by  a  jury.  This  is  quite  ap 
from  the  history  of  legislation  on  the  subject  of  appeal 
justices'  judgments. 

The  act  of  March  14, 1831,  defining  the  power  and  du 
justices  of  the  peace,  and  constables,  in  civil  cases,  by  i 
40,  regulated  the  whole  subject  of  appeals,  in  these  t 
"Appeals  shall  be  allowed  to  the  court  of  common  plea 
the  final  judgment  of  any  justice  of  the  peace,  rendered 
the  provisions  of  this  act,  except  from  judgments  rende 
confession." 

On  February  14,  1840,  the  right  of  trial  by  a  jury 
good  and  lawful  men  was  introduced  in  the  courts  of  just 
the  peace.  The  right  of  appeal  in  cases  tried  \>y  a  jui 
then  limited  by  section  7  of  the  act  of  that  date  (38  0 
27)  as  follows :  "  That  when  the  amount  found  by  th 
shall  not  exceed  the  sum  of  twenty  dollai*s,  exclusive  of 
there  shall  be  no  appeal  from  the  judgment  of  the 
thereon,  any  former  law  to  the  contrary  notwitlistanding 
this  statute  no  right  of  appeal  was  given, — the  only  pr< 
on  the  subject  being  a  limitation  upon  the  right  as  gi^ 
section  40  of  the  act  of  1831. 

By  the  act  of  March  4,  1845  (43  Ohio  L.  57)  to  amei 
act  of  1840,  "to  allow  juries  before  justices  of  the  pes 
was  provided  :  "  and  when  in  case  of  appeal  from  the  jud 
of  any  justice  of  the  peace  under  the  before  recited  act, 
appear  that  the  plaintiff  by  his  bill  of  particulars  befor* 
justice  claims  more  than  twenty  dollars,  and  the  verdict 
juiy  was  either  in  favor  of  the  defendant,  or  in  favor 
plaintiff  for  a  less  sum  than  twenty  dollars,  said  cause  s! 
entered  in  the  court  of  common  pleas  and  shall  be  pro 
upon  in  all  respects  as  other  cases  of  appeal."  Evident 
amendment  was  intended  to  modify  the  limitation  up 
right  of  appeal  in  jury  cases  as  declared  by  the  act  of 
leaving  the  right  of  appeal  in  cases  tried  by  a  jury,  as  bei 
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rest  upon  section  40  of  the  act  of  1831 — which  section  alone 
continued  to  be  the  sole  rule  regulating  appeals  in  cases  not 
tried  by  a  jury. 

By  the  act  of  March  14,  1853  (S.  &  C.  769),  which  re- 
pealed the  acts  of  1831,  1840  and  1845,  the  entire  practice  be- 
fore justices  of  the  peace  was  revised,  and  the  general  right  of 
appeal  was  re-enacted  in  section  111,  as  follows  :  "In  all  cases 
not  otherwise  provided  for  by  law,  either  party  may  appeal 
from  the  final  judgment  of  any  justice  of  the  peace  to  the 
court  of  common  pleas  of  the  county  where  the  judgment  was 
rendered."  And  by  section  123,  it  was  "  otherwise  specially 
provided  for  by  law  "  that  "  appeals  in  the  following  cases  shall 
not  be  allowed :  1.  On  judgments  rendered  on  confession.  2. 
In  jury  trials  where  neither  party  claim  in  their  bill  of  particu- 
lars a  sum  exceeding  twenty  dollars.  3.  In  the  action  for  for- 
cible entry  and  detention,  or  the  forcible  detention  of  real  prop- 
erty. 4.  In  trials  of  the  right  of  property,  under  the  statutes, 
either  levied  upon  by  execution  or  attached." 

It  would  thus  appear  that  the  whole  subject  was  provided  for 
by  sections  111  and  123  of  this  act.  Nevertheless,  in  arranging 
and  compiling  this  statute  from  former  laws,  among  the  pro- 
visions relating  to  trial  by  jury,  the  subject  of  appeal  as  limited 
by  the  act  of  1840  as  amended  in  1845,  was  re-enacted  and 
formed  section  90,  as  above  quoted.  If,  therefore,  it  be  true  that 
section  90  of  this  act  can  not  give  to  the  statute  any  operation, 
on  the  subject  of  appeals,  that  it  would  not  have  under  sections 
111  and  123,  and  if  it  be  true,  as  held  in  Vogel  v.  Haffy^  that 
the  right  of  appeal  in  cases  tried  by  a  jury,  where  the  claim 
was  more,  but  the  judgment  less,  than  one  hundred  dollars,  was 
found  in  section  90,  as  modified  in  1875,  still,  we  are  unable 
to  find  in  it  (section  90)  any  authority  for  an  appeal  in  a  like 
case  tried  by  the  justice  and  not  by.  a  jury — and  such  is  the 
case  before  us. 

Judgment  of  district  court  reversing  judgment  of  common 
pleas  affirmed,  and  order  of  the  district  court  remanding  the 
case  reversed,  and  said  cause  dismissed  for  want  of  jurisdiction 
in  the  common  pleas. 
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Section  48  of  the  Code,  as  amended  April  16,  1867  (8.  &  8.  541),  autho 
an  action  upon  a  policy  of  life  insurance,  issued  by  a  company  orgai 
under  the  laws  of  this  state,  to  be  brought  in  the  county  wher 
death  of  the  person  insured  occurred. 

Error  to  the  District  Court  of  Delaware  County. 

The  plaintiff  in  error,  a  life  insurance  company,  having 
principal  oflSce  and  place  of  business  in  Hamilton  county, 
sued  in  the  court  of  common  pleas  of  Delaware  county,  up 
policy  of  life  insurance  issued  to  tlie  defendant  in  error,  JKeb 
Pyers,  on  June  17,  1874,  on  the  life  of  her  husband,  Ms 
Pyers.  The  policy  was  issued  in  Delaware  county,  where 
defendant  and  lier  husband  resided,  and  where  he  die* 
January,  1875.  In  May  following,  the  action  was  brough 
recover  the  amount  of  the  policy.  The  company  moved 
court  to  dismiss  the  action  for  want  of  jurisdiction.  The  c 
overruled  the  motion,  and  the  company  excepted.  Trial 
had,  resulting  in  a  verdict  and  judgment  for  the  defendan 
error,  which  judgment  the  district  court,  on  error,  aflirmei 

This  is  a  petition  in  error  to  reverse  both  judgments  be 
and  the  assignment  now  determined  is,  that  the  coun 
common  pleas  erred  in  denying  the  motion  to  dismiss  for  ^ 
of  jurisdiction. 

Matthews,  Hamsey  (&  MatthewSj  for  the  plaintiff  in  erro: 
Powdl  (&  Gilly  ioT  the  defendant  in  error. 

By  the  Court.  Section  48  of  the  code,  as  amended  I 
16, 1867  (S.  &  S.  541),  was  as  follows : 

"  An  action  other  than  one  of  those  mentioned  in  the 
three  sections  of  this  chapter,  against  a  corporation  createc 
the  laws  of  this  state,  may  be  brought  in  the  county  in  whi< 
is  situated  or  has  its  principal  office  or  place  of  business  ; 
if  such  corporation  be  an  insurance  company  the  action  ma 
brought  in  the  county  where  the  loss  or  some  j^art  the 
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occurred."  "VVe  see  no  reason  wliy  the  last  clause  of  this 
flection  does  not  embrace  life  as  well  as  fire  companies.  The 
word  "  loss  "  is  not  a  word  exclusively  used  to  represent  damage 
resulting  from  fire.  On  the  same  day  tliat  this  section,  as 
amended,  was  enacted,  the  legislature  passed  an  act  "  For  the 
incorporation  and  regulation  of  life  insurance  companies,"  which 
made  it  the  duty  of  the  oflScers  of  the  company  to  report 
annually  to  the  auditor  of  the  state,  among  other  things,  the 
amount  of  ^'  losses  "  paid  during  the  year,  and  the  amount  of 
"losses  "  unpaid.  These  losses  are  those  resulting  fronv  death, 
and  are  ordinarily  denominated  death  losses.  The  language  of 
the  above  section  is,  "  if  such  corporation  be  an  insurance 
company  the  action  may  be  brought  in  the  county  where  the 
loss  or  some  part  thereof  occurred. "  If  the  words  "  or  some 
part  thereof"  had  been  omitted  from,  the  statute  there  would  be 
no  doubt  that  the  language  giving  the  right  to  bring  the  action 
in  the  county  where  the  loss  occurred  would  cover  loss  by 
death  as  well  as  loss  by  fire.  We,  however,  think  the  phrase 
'^or  some  part  thereof,"  was  not  intended  to  restrict  the 
meaning  of  the  previous  language,  but  rather  to  so  enlarge  it 
as  to  authorize  an  action  to  be  brought  in  either  county,  where 
a  part  of  the  loss  as  by  fire  occurred  in  one  county  and  a  part 
in  another. 

Order  accordingly. 


Samuel  M.  Chilcx)tb  v.  James  Conley. 

1.  In  an  action  by  a  plaintiff  in  attachment  against  a  garnishee,  to  recover 
money  due  from  him  to  the  defendant  in  attachment,  the  latter,  who 
claims  to  have  selected  and  to  hold  the  same  exempt  from  being  applied 
to  the  payment  of  plaintiff's  claim,  is  a  proper  party  to  the  action,  and 
ahould^bc  permitted  to  show  his  selection  and  assert  his  right  to  th« 
exemption. 

8.  Section  8  of  the  homestead  act,  as  amended  March  22,  I808  (S.  &  C. 
1146),  provided,  **  That  it  shall  be  lawful  for  any  resident  of  Ohio,  being 
the  head  of  a  family  and  not  the  owner  of  a  homestcMd,  to  hold  ex- 
empt from  execution  or  sale  as  aforesaid,  personal  property,  to  be  se- 
lected by  such  person,  not  exceeding  three  hundred  dollars  in  value,  in 
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addition  to  the  amount  of  chattel  property  now   by  law  exem 
Held,  1.   **  Personal  property,"  construed  in  connection  with 
statutes  in  pari  materia,  includes  credits  and  moneys  selected 
debtor.     2.  Credits  and  moneys  selected  by  the  debtor  cannot  be 
and  held  under  nn  order  of  attachment  or  by  garnishee  process. 

Error  to  tlie  District  Court  of  Seneca  County. 

On  April  13,  1869,  James  Conley,  defendant  in  < 
commenced  an  action  on  a  promissory  note,  before  a  justi 
the  peace,  against  Elisha  McKill  and  another,  and  at  the 
time  instituted  proceedings  in  attachment  and  caused  noti 
garnishment  to  be  served  upon  Samuel  M.  Chilcote,  pla 
in  error,  to  subject  certain  money  in  his  hands  to  the  sat 
tion  of  plaintiflE's  claim  against  McEill.  Service  upon 
garnishee  was  duly  made  by  copies  "  left  at  his  usual  pla 
residence  "  during  his  absence.  Previous  to  this  date,  Chi 
had  purchased  of  McRill  his  homestead,  and  having  pai< 
tain  liens  thereon,  there  remained  in  his  hands  the 
of  $200  of  the  purchase-money  subject  to  the  ca 
McEill.  On  his  departure  from  home  a  few  days  befor 
service  of  garnishee  notice,  Chilcote  placed  in  the  1 
of  his  wife  the  sum  of  $200  to  be  paid,  if  called  f< 
his  absence,  to  McEill,  in  full  of  said  purchase-m( 
On  the  day  following  the  service,  to  wit:  on  April 
McEill  called  for  the  money,  and  Mrs.  Chilcote,  who 
knowledge  of  the  garnishment,  paid  the  same  to  him,  i 
absence  of  her  husband,  and  before  he  had  acquired  a 
notice  of  the  proceeding  in  attachment. 

Afterward,  judgment  hfiving  been  rendered  by  the  ji 
in  favor  of  Conley  against  McEill,  Chilcote,  who  had  disc 
the  foregoing  state  of  facts  upon  his  examination  as  garni 
was  ordered  by  the  justice  to  pay  said  simi  into  courl 
failing  to  comply  with  the  order,  the  original  action  was 
menced  by  Conley  against  Cliilcote,  under  the  statute,  t 
cover  the  amount  aforesaid.  (The  case  is  further  stated  i 
opinion.) 

N^oble  cfe  AdamSy  for  plaintiff  in  error. 
Oeorge  E.  Seney,  for  defendant  in  error. 
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McIlvaine,  J.  This  cause  was  before  this  court,  at  a  former 
term,  upon  a  petition  in  error  by  Conley,  to  reverse  a  judgment 
that  had  been  rendered  against  him  in  the  action,  and  is 
reported  in  Conley  v.  Chilcote,  25  Ohio  St.  320.  It  was  there 
held,  that  a  garnishee,  under  the  statute,  is  bound  from  the 
time  of  service  of  notice  of  garnishment  at  his  usual  place  of 
residence,  and  the  subsequent  payment  to  the  defendant  in 
attachment  of  money  due  him,  by  an  agent  who  had  knowledge 
of  the  attachment,  in  pursuance  of  previous  authority,  did  not 
release  the  garnishee,  although  such  payment  was  made  before 
actual  notice  to  him  of  the  pendency  of  the  attachment.  It 
was  also  decided  in  that  case,  that,  in  such  action,  it  was  not  an 
available  defense  for  the  garnishee  to  show  that  the  defendant 
in  attachment  was  entitled  to  and  might  have  selected  and  held 
the  money  in  his  hands,  under  the  exemption  laws  of  the 
state,  from  seizure  by  process  of  attachment.  The  ground 
upon  which  this  last  point  was  resolved,  was,  that  the  right  to 
select  and  hold  property  exempt  from  seizure  was  a  personal 
privilege  granted  to  the  defendant  in  attachment,  and  hence 
the  garnishee  had  no  riglit  to  interpose  such  claim  of  right 
as  matter  of  defense  in  an  action  against  him. 

These  rulings  being  decisive  of  the  case  as  it  then  appeared 
.on  the  record,  the  judgment  below  was  reversed,  and  the  cause 
remanded  to  the  court  of  common  pleas  for  further  pro- 
ceedings. 

Afterward,  in  the  court  of  common  pleas,  it  being  shown 
that  McRill  was  a  resident  of  Ohio,  the  head  of  a  family  and 
not  the  owner  of  a  homestead,  and  that  he  had  selected  and 
claimed  the  money  in  the  hands  of  Chilcote,  at  the  time  of  the 
attachment,  as  exempt  from  being  applied  to  the  payment  of 
the  plaintiffs  claim,  under  section  8  of  the  homestead  act,  as 
amended  March  22,  1858  (then  in  force  in  respect  to  such 
claim),  the  defendant  Chilcote  moved  the  court  that  McEill  be 
made  a  party  defendant,  with  leave  to  assert  his  claim  to  such 
exemption.  This  motion  was  overruled.  Thereupon  said 
McRill  asked  leave  of  the  court  to  appear  and  answer  in  the 
action  by  claiming  such  exemption,  which  leave  was  refused. 
To  all  of  which  exceptions  were  taken  by  defendant. 
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Judgment  was  afterwards  rendered  against  the  defenc 
A  bill  of  exceptions  setting  out  all  the  testimony  was  ta 
The  judgment  of  the  court  of  common  pleas  was  after 
affirmed  by  the  district  court.  This  proceeding  is  now  p 
cuted  to  reverse  the  judgment  of  the  district  and  com 
pleas  courts. 

Upon  the  facts  now  stated  in  the  record,  we  think  that 
Kill  was  entitled  to  select  the  "  money  "  in  the  hands  of  < 
cote,  as  "  personal  property,"  and  hold  the  same  exempt  \ 
seizure  by  attachment.  This  results  from  the  reasonable 
proper  construction  of  the  statutory  provisions  upon 
subject.  By  section  30  of  the  justices'  act  -(S.  &  C.  776) 
provided  that  the  order  of  attachment  shall  require  the  ol 
'^  to  attach  the  goods,  chattels,  stocks,  or  interests  in  st< 
rights,  credits,  moneys  and  effects  of  the  defendant  in 
oounty,  not  exempt  by  law  from  being  applied  to  the  payi 
of  the  plaintiff's  claim."  By  section  37  of  the  same  act, 
quite  clear  that  the  same  descriptions  of  property,  and 
other,  may  be  seized  by  garnishment,  when  the  plaintiff  m 
oath  in  writing,  "  that  he  has  good  reason  to  believe,  and 
believe,  that  any  person  or  corporation  to  be  named  and  wi 
the  county  where  the  action  is  brought,  has  'property  of 
defendant  (describing  the  same)  in  his  possession."  ^. 
exempting  from  seizure  by  attachment,  in  any  way,  prop 
of  the  defendant  (including  "  moneys  ")  which  is  "  exemp 
law  from  being  applied  to  the  payment  of  plaintiff's  cla 
By  section  8  of  the  homestead  act  (above  referred  to) 
provided,  "  That  it  shall  be  lawful  for  any  resident  of  C 
being  the  head  of  a  family  and  not  the  owner  of  a  homesi 
to  Jiold  exempt  from  execution  or  sale  as  aforesaid,  pen 
property  to  be  selected  by  such  person,  not  exceeding  1 
hundred  dollars  in  value,  in  addition  to  the  amount  of  ch 
property  now  by  law  exempt."  This  provision  shoul( 
liberally  construed  and  with  a  view  of  placing  all  debto 
the  class  upon  a  footing  of  equality.  Hence,  personal  ^^ 
as  in  section  37  of  the  justices'  act,  should  be  held  to  inc 
"  money ;"  and  the  phrase,  "  exempt  from  execution  or  s 
should  be  construed  to  mean,  in  the  language  of  section  c 
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Baid  act,  '^  exempt  by  law  from  being  applied  to  the  payment 
of  the  plaintifFs  claim."  So  that,  under  his  proceedings  in 
attachment,  by  garnishment,  the  plaintiff  in  the  original  action 
acquired  no  right  to  have  the  money  in  the  hands  of  Chilcote  ap- 
plied to  the  payment  of  his  claim  against  McRill,  if  at  any  time 
before  such  application  was  in  fact  made,  McKill,  the  debtor, 
selected  the  same  to  be  held  exempt  from  sucli  application. 

K  Chilcote  were  compelled,  in  this  suit,  to  pay  this  money  to 
Conley,  no  doubt  he  would  have  his  action  against  McRill  for 
money  paid  for  his  use ;  but  it  is  quite  clear  that  the  money 
now  in  McRill's  hands  would  be  exempt  from  the  payment  oi 
the  judgment  recovered  in  the  case. 

This  action,  however,  was  brought  by  the  plaintiff  to  compel 
such  application,  on  the  theory  that  the  money  was  still  in  the 
hands  of  the  garnishee,  and  we  think  it  was  tlie  right  of  McBill 
as  well  as  of  the  defendant,  that  he  should  have  been  permitted 
in  the  court  below  to  show  his  selection  of  the  money  in 
controversy,  and  assert  his  right  to  hold  the  same  exempt  from 
being  applied  to  the  payment  of  plaintiff's  claim. 

JvdgmenU  below  reversed  and  ca/uw 
rema/nded. 


2. 


Phillip  Dengenhabt  v.  Louisa  D.  Cbaoraft,  et  al. 

The  Seth  section  of  the  act  of  1816  (2  Chase,  985),  which  gave  to 
courts  of  common  pleas  the  power  to  appoint  guardians  to  minors, 
and  to  authorize  such  guardians  or  any  guardian  theretofore  chosen  or 
appointed  to  seU  all  or  part  of  the  real  estate  of  their  wards  for  their 
support  or  education,  did  not  authorize  the  court  to  order  a  sale  of 
the  lands  of  an  infant  femme  covert  upon  the  application  of  her  hus- 
band, made  under  said  section. 

It  is  essential  to  the  validity  of  a  conveyance  of  the  wife's  estate  in 
lands,  under  section  2  of  the  act  of  1805  (1  Chase,  4^),  that  the  same 
should  be  acknowledged  before  an  officer  named  therein,  and  that  the 
certiflcate  of  such  acknowledgment  should  show  a  substantial  com- 
pliance with  all  the  requirements  of  said  section. 
If  such  conveyance  of  the  wife's  land  is  signed,  sealed  and  delivered 
in  the  presence  of  the  attesting  witnesses  by  husband  and  wife,  not 
acknowledged  before  an  officer  by  the  husband,  but  is  defectively  ac- 
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knowledgcd  by  the  wife  only,  it  is  a  deed  or  conveyance  of  husbaiK 
wife  within  the  curative  provisions  of  the  act  of  1867  (1  8.  &  C. 
as  revised  (75  O.  L.  783,  div.  7,  ch.  16,  §6.) 
4.  If  it  appears  that  it  was  the  manifest  intention  of  the  husband  and 
to  convey  the  wife's  lands,  and  they  join  in  signing,  sealiqg  and  < 
ering  a  deed  for  that  purpose,  but  the  same  is  not  a  valid  conveyao 
her  estate  by  reason  of  the  mistake  of  the  parties  in  acknowledgin 
same  before  an  otittcer  not  authorized  by  law  to  take  such  acknow 
mcnt,  or  for  the  reason  that  his  certificate  is  defective  in  form, 
deed  or  conveyance  may  be  cured  under  the  provisions  of  said  8t| 

Ereob  to  the  Superior  Court  of  Cincinnati. 

This  case  was  considered  with  five  others. 

They  involve  the  title  to  one-fourth  of  sundry  lotbof  Ian 
Cincinnati,  part  of  a  subdivision  of  about  one  hundred  an 
of  which  Israel  Ludlow  died  seized  in  1804. 

They  all  involve  the  validity  of  certain  judicial  proc 
ings  and  sales  and  conveyances,  made  thereunder. 

Three  of  these  cases  depend  en  the  validity  of  deeds  m 
the  act  of  1805  (1  Chase,  484) ;  one  under  the  act  of  1 
(2  Chase,  1041)  and  two  under  the  act  of  1820  (2  CI 
1139).  The  deed  in  the  case  at  bar  comes  under  the  a( 
1805,  and  the  points  decided  dispose  of  all  the  cases  except 
which  will  be  reported  separately. 

Israel  Jjudlow  died  in  1804,  intestate,  leaving  heirs — Ja 
C.  Ludlow,  who  was  born  September  10,  1796  ;  Martha  Ct 
rine  Ludlow,  who  was  bom  October  9,  1799 ;  Sarah  B.  J 

low,  who  was  born ,  1802 ;  Israel  L.  Ludlow,  who 

born  May  21,  1804, — the  j)rcsent  plaintiffs,  who  claim  tc 
entitled  to  recover  the  shaixi  of  Martha  Catharine. 

it  is  conceded  that  they  are  entitled,  as  heirs  of  Ha 
Catharine,  to  rccover,  unless  their  title  is  defeated  by  som< 
tlie  defenses. 

The  title  of  defendants  below  is  derived  by  mesne  coi?^ 
ances  from  one  Culbertson  J^arks,  who  was  a  purchase 
judicial  sale,  made  under  an  order  of  the  court  of  comi 
j)]cii8  of  Hamilton  county,  as  hereafter  stated. 

If  this  deed  to  i^arks  is  valid  as  to  Martha  Catharine,  c 
its  defects  can  be  cured,  it  is  conceded  plauitiffs  in  error  i 
recover. 
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From  an  agreed  statement  of  facts  it  appears  that  in  August, 
1814,  letters  of  guardianship  were  issued  to  Wm.  Irwin,  as  guar- 
dian of  Martha  Catharine,  then  aged  fourteen  years,  and  to  Sam- 
uel W.  Davis,  Stephen  McFarland  and  GriflSn  Yeatman,  as 
gnardians  respectively  of  tlie  other  minor  children,  and  that 
Martha  Catharine  was  married  to  Ambrose  Dudley,  Ncyoemher 
13,  1816,  while  still  a  minor. 

There  is  no  record  of  the  judicial  proceedings  under  which 
the  sale  was  made  to  Parks,  September  9,  1817,  and  undejr 
whi^h  tlie  conveyance  to  him,  now  in  controversy,  was  ex- 
ecuted ;  but  among  the  files  of  the  court  was  found  the  follow- 
ing petition : 

"  To  the  Honorable  Court  of  Common  Pleas  of  Hamilton 
Couoty,  State  of  Ohio.  The  petition  of  Samuel  W.  DavLee, 
guardian  to  James  O.  Ludlow,  Griffin  •Yeatman,  guiirdian  of 
Israel  Ludlow,  Stephen  McFarland,  guardian  of  Sarah  B^Ua 
Ludlow,  and  Ambrose  Dudley^  hiLsbcmd  of  Martha  C((^harme  . 
Ihidlet/,  late  Martha  C.  Ludlow,  children  and  heir8-at4aw 
of  Israel  Ludlow,  deceased,  late  of  Hamilton  County,  re- 
spectfully showeth  that  some  of  yoiur  jpetitioners  are  already 
in  advance  for  the  support  of  their  wards,  and  there  are  other 
debts  of  considerable  magnitude  due  from  their  estate  which 
cannot  be  paid  without  a  sale  of  real  estate.  To  enable  them 
to  meet  the  payment  of  these  claims  and  for  the  future  sup- 
pert  of  the  lieirs  your  petitioners  pray  the  court  to  authorize 
thew  to  sell  the  following  described  tract  of  'ctnd  belonging  to 
said  heirs,  situate  in  section  number  twenty-four,  township  four, 
in  the  first  fractional  range,  and  bounded  and  described  ad  fol- 
lows, to  •f7it :  bounded  on  the  South  by  the  Ohio  lliver,  on  the 
West  by  Mill  Creek,  North  by  a  line  running  due  West  from 
William  Barr's  North  West  corner.  East  by  William  Barr's  and 
John  Pierson's  land,  in  the  County  of  Hamilton,  containing  one 
hundred  acres  or  thereabouts,  and  your  petitioners  will  ever 
pray,  ifcc."  "  Sam.  W.  Davies, 

"Stephen  Macfarland, 

"  Jwrnes  C.  Ludlow  for  Ambbosb 

DmJLEY  AND  WIFE, 

"Gbtffin  Yeatalaj^." 
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This  paper  is  indorsed  as  follows : 

"  Ham.  Common  Pleas. 

"  Heirs  of  Israel  Ludlow,  deceased. 

^  Pet/ition  for  order  of  Court  to  sell  real  estatey  filed  e 

28,  1817. 

"J.  S.  Gano,  (7«; 

The  minutes  of  the  court,  of  the  same  date,  show 
certain  persons  were  appointed  appraisers,  and  that  an  o 
of  appraisement  was  issued  by  the  clerk,  addressed  to 
appraisers,  reciting  tlie  petition,  and  that  it  had  been 
amined  by  the  court,  that  they  were  appointed  appraisers, 
that  they  were  ordered  to  report  a  valuation  of  the  properl 
that  term  of  the  court.     This  writ  was  dated  July  29,  1811 

The  probate  entries  \ilso  show  the  filing  of  this  petition, 
appointment  of  the  appraisers,  and  their  report  of  valual 
The  minutes  of  the  ccmrt  further  show  that  the  foUoi 
order  was  made,  July  31,  1817: 

"  Repoi't  filed  of  appraisers  appointed  oh  order  of  cx)ar 
petition  of  heii-s  of  Israel  Ludlow,  deed.,  for  sale  of  real  es 
Court  grant  an  order  for  Bale  on  condition  thM additional  I 
amd  security  he  given  in  the  sum  of  jwe  tfumscmd  doUar 
each  guardianP 

The  same  appears  among  the  probate  entries  of  the  6 
date  ;  also  that  on  August  2,  1817,  the  guardians  of  the  o 
minor  children  each  gave  the  additional  bond  of  $5,000 
quired  by  the  condition  of  the  ord^r  of  sale.  No  bon 
shown  to  have  been  given  by  Irwin  as  guardian  of  Ma 
Cathai'ine  Dudley,  or  by  her  husband,  Ambrose  Dudley. 

No  further  proceedings  appear  to  have  been  had  in  cc 
other  than  appeals  by  the  recitals  of  the  deed  under  exam 
tion.     This  deed  reads  as  follows : 

"  This  indenture,  made  the  tenth  day  of  March  in  the  ; 
of  our  Lord  Eighteen  hundred  and  eighteen^  between  Sj 
"W.  Davies,  guardian  of  James  C.  Ludlow,  a  minor  under 
age  of  twenty-one  years.  Griffin  Yeatnian,  guardian  of  Is 
Ludlow,  also  a  minor,  Stephen  MacFarland,  guardian  of  Sj 
Bella  Ludlow,  a  minor  under  the  age  of  eighteen  years, 
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Ambrose  DvMey  of  the  State  of  Kmtucky  and  CatluMrine 
Dudley  Wife  of  tlie  said  Ambrose  late  Caiharine  LvMow 
which  sd.  James^  Caihari/n^j  SaraJh  BeUa  and  Israel  are  Chil- 
dren and  Heirs  al  Law  of  Israel  Ludlow  late  of  Cincinnati 
Hamilton  County  State  of  OhiOj  now  deceased  of  the  first 
pa/f*t  and  Culberson  Parks  of  the  said  Connty  of  Hamilton  of 
the  other  part  whereas  the  parties  of  the  first  part  were  author- 
ized wnd  empowered  hy  an  order  from  the  Court  of  Carrmwn 
Pleas  of  the  County  of  Hamilton  afsd.  at  the  term  of  July 
eighteen  hundred  and  seventeen  to  sell  amd  dispose  of  the  fol- 
lowing described  Tract  of  Land  belonging  to  tlie  Estate  of  the 
sd.  I  Ludlow  deed,  situated  lying  and  being  in  sd.  County  of 
Hamilton  in  Sect.  No.  Twenty  four,  Township  four  and  first 
fractional  Range  and  bounded  and  described  as  follows  that  is 
to  say  on  the  South  by  the  Ohio  River  West  by  Millcreek 
North  by  a  line  running  due  West  from  Wm.  Barrs  North 
West  corner  and  East  by  Wm.  Barrs  and  John  Peai-sons  Land 
containing  one  hundred  Acres  or  thereabouts  and  whereas  the 
said  Guardians  lux/oe  caused  the  said  Land  to  he  divided  into 
Lots  and  apian  thereof  to  he  recorded  in  the  Recordcre  OflBioe 
of  Hamilton  County  in  Book  R.  No.  2.  page  nine  am^d  the  said 
traet  of  Land  having  heen  duly  appraised  according  to  La/w  at 
one  hundred  and  fifty  dollars  per  acre  and  having  published 
the  time  and  i)lace  of  s*le  six  weeks  successively  in  the  Cincin- 
nati Gazette  did  proceed  in  pursuance  to  sd.  order  and  of  the 
notice  afsd.  to  sell  the  said  Lots  at  public  vendue  on  the  ninth 
of  Sept.  EigJdeen  hundred  and  seventeen  and  whereas  the  said 
Culberson  Parks  at  the  sd.  vendue  bid  the  sum  of  Two  hun- 
dred dollars  per  acre  for  the  two  following  described  lots  of 
Land  being  a  parcel  of  the  afsd.  ti-act  ordei'ed  by  sd.  Court  to 
be  sold  bounded  as  follows,  to-wit  beginning  at  a  stone  fifty 
two  and  three  tenths  poles  South  of  Wm.  Barrs  North  West 
comer  thence  North  seventy  four  degrees  West  sixteen  Poles 
to  a  stake,  thence  South  eighty  and  thi-ee  tentlis  poles  to  the 
River  thence  up  the  River  to  sd.  Parks  former  line  thence  on 
said  line  to  the  South  West  comer  of  John  Pearsons  Land 
thence  witli  said  Pearsons  Land  North  sixty  nine  and  five 
tenths  poles  to  the  beginning  containing  seven  Acres  and 
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thirty  two  poles  more  or  less  being  Lots  numbered  one  and 
on  the  aforesaid  plan  of  sd.  tract  and  the  sd.  Lots  were  s 
off  and  sold  to  the  said  Culberson  Parks  he  being  the  lu 
bidder  therefor.  Now  therefore  tUis  Indenture  witnessed 
tlie  said  parties  of  the  iiret  part  hy  virtue  of  ike  powet 
avUhority  aforesaid  in  consideration  of  the  sum  of  Two 
dred  doUarsper  acre  to  tliem  in  limid  paid  hy  the  said 
herson  Parks  tJie  receipt  whereof  we  do  hereby  achno^ 
have  granted^  bargained  sold  and  conveyed  a7id  by  the* 
grant  bargain  seU  and  cormey  vado  the  said  Culberson  1 
his  Iieirs  and  assigns  forever  the  above  described  lots  uu 
one  and  three  aird  all  the  privileges  theix^unto  belonging, 
have  and  to  hold  the  granted  premises  to  hini  the  said  Qx 
son  Parks  his  heirs  and  assigns  axid  to  his  and  their  us 
behoof  forever  and  tlia  said  pailies  of  the  fii-st  part  in 
sodd  capadtif^  do  Ik^rAy  covenaaii  and  agree  to  and  wit 
sd.  party  of  tlie  second  pait  that  in  tiieir  said  capacities 
forever  wa/rra/nt  and  defend  tiie  cAove  granted  premises 
sd.  pa/rty  of  the  second  part  his  heirs  and  assigns.  In  W 
whereof  we  the  parties  of  tlie  first  part  have  hereunto  sc 
hands  and  seals  tho  2Uh  day  of  Mo/rch  in  the  yeox  of  our 
JSighteen  hundred  and  eighteen, 

"  Sam.  W.  DAVtes 

Griffin  Y  batman 

Stephen  Macfarlanj> 

A  Dudley 

Majstha  Oatharekis  Dudley 
\     **  Signed  sealed  and  delivered  in  presence  of 
Saml.  Eamsay 
John  Mahasd 
Nathaniel  Weight 


\_8ei 
\Sei 
\Sei 
\Sei 


68. 


"  The  State  of  Ohio,  ) 

Hamilton  county.  \ 

Before  me  John  Mahard  a  J^nstice  {SeaC\  of  the  peaee  i 

for  said  County  persooally  appeared  Saml.  W.  Davies,  C 

Yeatman  and  Stepbw  MacFarland  three  of  the  within  x 

gran;toja  who  jB(9veivEmy  acknowledged  ithe  within  dee^  a 
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vdjanoe  to  be  their  voluntary  act  and  deed  for  the  uses  and  par- 
poses  therein  mentioned. 

^^  In  Testimony  whereof  I  have  hereunto  set  my  hand  and 
seal  at  Cincinnati  the  24th  day  of  March  1818. 

John  MAWAy,^ 

**  Fayettb  ooukty  to-wit : 

"  Martha  0.  Dudley  wife  of  Ambrose  Dudley  Jr.  came  be- 
fore me  a  justice  for  said  county  and  did  privately  and  apart 
from  her  said  husband  free  and  voluntarily  acknowledge  wnd 
rdinquiah  her  right  to  the  withm  mentioned  Lot  of  Land. 
Given  under  my  hand  and  seal  this  Slst  day  of  March  1818. 
"Leonabd  Young,  J.  P.  F.  C.  [Seal.']  " 


It  will  be  noted  that  Ambrose  Dudley,  the  husband,  is  one 
of  the  parties  to  this  indenture,  who  "  signed  sealed  delivered  " 
the  same  in  the  presence  of  three  witness,  jointly  with  his  wife, 
and  the  guardians  of  the  other  three  children,  hut  thai  he  did 
not  acknowledge  the  sameheioreoJi  officer  though  the  guardians 
did,  on  the  same  day,  and  his  wife  did,  seven  days  later.  That 
he  did  acknowledge  it  in  presence  of  the  witness  is  infen'ed 
from  its  delivery  as  a  deed  in  their  presence. 

It  further  appears  that  this  deed  was  executed  and  acknowl- 
edged at  the  times  and  places  and  in  the  manner  and  form  stated, 
as  appears  upon  its  face,  and  was  delivered  to  Parks,  who  took 
possession  thereunder,  that  it  was  duly  recorded  November  4, 
1819,  and  that  defendant  below  has  a  perfect  chain  of  title,  bjr 
mesne  conveyances,  and  continued  possession  from  Park^. 

"  VII.  It  is  admitted  that  Leonard  Young  was  in  the  yeara 
1818, 1819  and  1820  a  justice  of  the  peace  in  and  for  the  county 
of  Fayette  and  commonwealth  of  Kentucky,  duly  commis- 
sioned and  qualified,  and  tliat  the  original  certificates  upon  or 
attached  to  the  foregoing  deeds  were  made  by  him. 

"  Vm.  It  is  also  admitted  that  by  the  laws  of  Kentucky  in 
f(»rce  at  the  sev^eral  times  sajid  foregoing  deeds  are  dated  and 
said  ce^rtificates  made  by  said  Young,  acknowledgments  of 
deeds  conveying  land  in  Kentucky  by  husband  and  >vifc  wcrp 
isequired  to  be  made  before  two  jjiiiBt^QQp  of  tfiQ  pQ^ce;  tU^M^  in 
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such  case  the  hnsband  and  wife  must  acknowledge  the  signing 
and  sealing  thereof,  mnst  subscribe  the  same  in  the  presence  of 
such  justices,  and  thereafter,  the  wife  must  be  examined  privily 
and  apaii;  from  her  husband,  the  deed  then  shown  and  explained 
to  her,  and  she  must,  on  such  examiuation  apart  from  her  hus- 
band, declare  that  slie  executed  the  said  deed  freely  and  volun- 
tarily without  the  persuasion  or  threats  of  her  husband,  and  the 
justices  must  certify  to  the  signatures  of  the  husband  and  wife 
and  to  the  joint  and  several  acknowledgments. 

"  And  at  no  time  did  the  laws  of  Kentucky  authorize  the  ac- 
knowledgment of  a  deed  of  lands  in  Kentucky  by  husband  and 
wife  to  be  taken  by  one  justice  of  the  peace,  and  there  was  no 
provision  of  law  in  any  act  of  the  legislature  of  Kentucky  pro- 
viding for  the  acknowledgment  of  deeds  of  lands  situated  out 
of  Kentucky,  before  officers  in  Kentucky. 

"  X.  That  said  Martha  0.  Dudley  died  intestate  in  Odtober^ 
1834,  leaving  surviving  her  the  following  children,  her  heirs  at 
law,  to  wit : 

"  (1.)  EiheObert  L.  Dudley,  horn  about  1819. 

«(2.)  Louisa  D.  Dudley,  bom  1825,  September  6th. 

"(3.)  Charlotte  A.  Dudley,  bom  1829,  May. 

«(4.)  Ellen  C.  Dudley,  bom  1831,  January  14th. 

^^  XIII.  That  said  Ambrose  Dudley,  the  husband  of  Martha 
0.  Dudley,  died  1875,  May  2d:' 

The  defendants  below  claimed : 

1st.  That  the  judicial  proceedings,  sale  and  conveyance  to 
Parks  divested  tlie  title  of  Martha  Catharine,  and  vested  it  in 
fee  in  Pai'ks,  tlu'ough  whom  they  claim. 

2d.  That  by  virtue  of  said  proceedings,  sale  and  conveyance, 
coupled  with  continued  possession  thereunder,  and  the  death  of 
Martha  Catharine  in  1834,  plaintiffs  are  barred  by  the  second 
section  of  the  act  of  March  22,  1849,  entitled  "An  act  to  give 
additional  security  to  land  titles  in  this  state.  " 

3d.  Tlic  statute  of  limitations  of  twenty-one  years  is  relied  on. 

4th.  This  defense  is  a  statement  of  facts  showing  these 
judicial  proceedings,  sale,  conveyance,  payment  of  purchase 
money,  &c.,  and  a  prayer  that  if  this  deed  to  Parks  did  not 
divest  Mai*tlia  Catharine  Dudley  of  her  title,  it  fails  to  do  so  by 
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her  mistake  and  that  of  her  husban  1  and  the  jnstice  of  the 
peace,  that  thej  intended  to  convey  a  fee,  and  that  this  mistake 
should  be  corrected. 

Adversely  to  this  it  is  claimed  : 

1.  That  as  against  Martha  Catharine  Dudley,  who  was  a 
minor  and  a  married  wom^any  these  judicial  proceedings,  sale 
and  conveyance  are  void,  and  her  title  therefore  descended  to 
her  heirs. 

2d.  That  neither  the  act  of  1849,  nor  the  general  statute  of 
limitations  barred  this  action  (which  was  commenced  April 
14,  1879),  for  the  reason  that,  until  the  death  of  Ambrose 
Dudley,  who  had  an  estate  by  curtesy  in  the  land,  no  right  of 
entry  accrued  to  the  heirs. 

3d.  That  the  case  is  not  one  for  the  application  of  the  cura- 
tive statutes. 

The  object  of  this  proceeding  in  error  is  to  reverse  the  judg- 
ment of  the  court  below  in  overruling  a  motion  for  a  new  trial, 
and  in  rendering  judgment  against  the  plaintifE  in  error  and  in 
favor  of  the  heir:;. 

HoacUy,  Johnson  <b  Colston  and  WuUvn  cfe  Worthvngtony 
for  plaintiffs  in  error : 

I.  We  claim  that  in  no  case  under  the  act  of  1805  was 
acknowledgment  an  essential  part  of  the  deed  as  between  the 
parties  and  others  having  notice,  but  was  necessary  only  to 
secure  record,  and  protect  the  purchaser  from  subsequent 
innocent  purchasers. 

It  will  be  noticed  that  section  2  declares  that  "  it  shall  and 
may  be  lawful  for  the  said  husband  and  wife,  she  being  not  less 
than  eighteen  years  of  age,  to  make  seal,  deliver  and  execute  " 
a  deed  for  her  lands,  "  and  after  such  execution  "  to  acknowl- 
edge, &c.  The  deed  is  executed  before  the  acknowledgment  is 
taken;  butif  itis  executed,  the  purpose  it  was  intended  to 
accomplish  must  be  executed  also.  Executing  a  doed  is  not  an 
end ;  it  is  a  means  of  accomplishing  an  end.  In  the  act  of 
1818,  which  made  acknowledgment  a  part  of  the  execution,  it  is 
said  that  deeds  must  be  signed,  sealod,  attested,  acknoi'ledged, 
and  a  certificate  of  acknowledgment  written  upon  the  deed, 
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"  and  all  instruments  of  writing  executed  "  as  thus  pro 
were  valid.  2  Chase,  1041,  §§  1,  2.  Here  the  execut 
plainly  dependent  upon  the  writing  of  the  certificate.  I 
act  of  1795  as  to  deeds  by  married  women,  the  deed  is 
provided  the  certificate  is  endorsed,  which  accomplish^ 
same  end.  In  this  act  the  proviso  is  dropped ;  instead,  tl 
merely  the  copulative  "  and. "  This  is  much  more  t 
mere  change  in  phraseology;  it  is  a  change  in  the 
structure  of  the  sentence,  and  the  meaning  conveyed  th 
"  When  a  considerable  change  is  made  in  the  phraseolc 
a  former  law,  the  inference  is  reasonable  that  a  chan 
meaning  was  also  intended. "  Bloom  v.  liicJiarda,  3 
St.  403. 

We  are  aware  that  in  several  cases  in  our  reports  thei 
expressions  which  give  a  diflEerent  construction  to  this  act 
an  examination  will  show  that  in  every  case  but  one,  8u< 
pressions  were  either  obiter  dicta,  or  else  the  case  in  whicl 
were  found  has  since  been  overruled. 

We  are  aware  also,  of  the  inference  that  may  be  < 
against  us  from  the  supposed  novelty  of  this  point,  from  tl 
that  it  was  not  presented  in  any  of  these  cases,  though  s 
by  astute  counsel,  and  decided  by  learned  judges.  But  i1 
also  be  remembered,  that  for  a  long  series  of  years  befon 
cases  were  decided,  the  law  had  been  explicit  that  an  acl 
edgment  was  necessary ;  and  so  fixed  and  rigid  had  the 
of  men  grown  under  these  late  laws,  that  in  Carney  v.  li 
17  Ohio  St.  35,  a  case  imder  the  law  of  1805,  the  court 
on  decision^  under  these  later  laws,  as  its  authority,  utterlj 
looking  the  difl!erence  in  the  statutes,  and  its  own 
decisions.  To  the  same  objection  a  most  fitting  answ( 
given  by  this  court  on  another  occasion ;  in  Whitney  v. 
10  Ohio,  574.     . 

II.  (1)  Acknowledgment  by  the  husband  was  not  nec< 
If  necessary,  then  as  against  the  husband,  a  deed  is  not 
when  the  wife  is  named  in  it  as  a  party,  unless  executed 
to  bind  the  wife. 

It  would  seem  as  if  the  bare  statement  of  sudi  a  result 
Bulficient  refutation  of  the  proposition  on  which  it  is  foi 
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So  far  as  he  is  concerned,  the  deed  may  be  tested  by  section  1  as 
well  as  section  2,  and  if  valid  under  either,  it  passes  all  his 
interest  in  the  land. 

It  being  conceded  that  a  joint  acknowledgment  was  not 
necessary,  and  it  being  shown  that  no  acknowledgment  by  the 
hnsband  was  necessary  to  pass  his  own  interest,  was  his  ac- 
knowledgment necessary  to  pass  his  wife's  interest?  The 
Btatntedoes  not  say  so.  1  Chase,  485 ;  Williams  v.  liobson,  6 
Ohio  St.  510,  and  cases  cited ;  Zudlow  v.  O'Jf/^eil,  29  Ohio  St. 
183 ;  Mount  v.  Kesterson^  6  Coldw.  452. 

III.  The  certificates  were  sufficient  in  form.  linffner  v. 
Lenau,  16  Ohio,  639;  6  Ohio  St.  247;  42  111.  516;  19  Me. 
274 ;  3  Ohio,  140  ;  3  Dana,  111. 

IV.  The  court  had  authority  to  order  the  sale  of  lands  of 
Martha  C.  Dudley,  although  she  was  an  infant  feine  covert  at 
the  time. 

Section  36  of  the  statute,  2  Chase,  935,  was  general  in  its  ap- 
plication ;  it  applied  to  all  minors,  whether  married  or  unmar- 
ried ;  the  court  was  authorized  to  order  the  sale  of  the  lands 
of  any  minor  on  good  cause  shown  either  for  s^ij>j>ort  or 
education. 

The  statute  having  made  no  excepition  as  to  the  power  of  the 
court  to  authorize  the  sale  of  the  real  estate  of  minors,  in 
case  such  minors  were  married,  it  is  not  for  the  court  to  make 
the  exception. 

It  is  true  Mrs.  Dudley  had  a  husband  who  was  bound  to  sup- 
port her,  but  certainly  an  mi^Jit  feme  covert  would  not  be  per- 
mitted to  remain  in  want,  when  possessed  of  real  estate  which 
could  be  applied  to  her  support,  because  of  her  husband's  legal 
liability  to  support  her. 

(2.)  The  proceedings  were  m  rerriy  and  no  notice  was  required. 
12  Ohio,  272 ;  9  Ohio,  21 ;  Id.  8  ;  7  Ohio,  pt.  1,  200 ;  7  Ohio, 
pt.  2,  141 ;  8  Ohio,  417 ;  15  Ohio,  696 ;  3  Ohio  St.  494  ;  8  Ohio, 
St.  614  ;  18  Ohio,  368  ;  12  Ohio  St.  49 ;  16  Ohio  St.  456  ;  4 
Johns.  Ch.  100  ;  2  Daniell  (3rd  Am.  Ed.)  1394, 1397.  Hence 
it  was  not  necessary  that  she  should  have  been  a  party. 

(3.)  Ambrose  Dudley  by  virtue  of  his  mamage  was  the 
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guardian  of  his  wife  within  the  meaning  of  section  36  of 
act  of  1816.     5  Ohio  St.  307 ;  1  Paige,  488. 

The  guardianship  of  Mr.  Irwin  ceased  at  the  marriag 
Mrs.  Dudley.  KetUetas  v.  Gardner^  1  Paige,  488;  Ii 
Brick's  Estate,  15  Abb.  Pr.  12  ;  Schouler  on  Domestic  Relat: 
426 ;  McPherson  on  Infancy,  113 ;  Eeeves  Domestic  Relati 
327,  328.  A  guardian  will  not  be  appointed  for  a  fei 
ward  after  her  marriage.  Mooch  v.  Garven^  1  Vesej  Sr.  '. 
4  Comyn  Dig.  282 ;  Bacon's  Abr.  title  Guardian,  E. 

The  husband  has  always  been  considered  as  the  guardiai 
his  wife.  Bishop  on  Law  of  Married  Women,  §  524 ;  ] 
Post,  47  Ind.  142 ;  2  Kent,  181 ;  Bacon's  Abr.  title  Gi 
ian,  £. 

Ambrose  Dudley  was  certainly  the  guardian  of  his 
within  the  meaning  of  the  act  of  1816.  The  act  provides 
the  court  shall  have  power,  on  good  cause  shown,  to  authc 
guardians  to  sell,  &c.,  being  general  in  terms,  and  applyin 
cmy  guardian.  .  The  statute  is  so  general  that  any  jjerson 
could  properly  be  considered  the  guardian  of  another,  couh 
authorized  to  sell  the  land  of  the  ward. 

The  legislature  not  having  seen  fit  to  limit  the  power  of 
court  in  authorizing  the  sale  of  the  real  property  of  minor 
any  particular  guardian,  there  is  no  reason  why  the  court  sh< 
limit  it.  The  jurisdiction  of  the  court  may  be  invoked  by 
one.     2  Daniell  (3d  Am.  Ed.)  1393. 

But  if  Ambrose  Dudley  was  not  the  guardian  of  his  wif< 
virtue  of  his  marital  relation,  we  claim  that  it  will  be  presui 
that  an  order  v/as  made  in  the  proceedings  of  1817  apix)in 
him  such  guardian.  2  Ohio  St.  241 ;  12  Wheat.  70 ;  Br< 
Legal  Maxims,  909 ;  Hobart,  295 ;  15  Com.  Bench,  77 ; 
Q.  B.  453;  Freeman  on  Judgments,  §  124. 

His  appliciition  was  entertained  and  the  court  appoii 
appraisera  to  value  all  the  property  described  in  the  petit 
making  no  exceptions  as  to  Mrs.  Dudley's. 

The  report  of  the  appraisers  speaks  of  him  as  guard 
This  appraisement  included  Mrs.  Dudley's  one-fourth  inter 
and  the  order  to  sell,  which  was  made  on  the  report  of 
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appraisers,  recognizes  him  as  gaardian.  The  order  makes  no 
exception  as  to  Mrs.  Dudley's  one-quarter  interest. 

There  is  nothing  in  the  recitals  of  the  deeds  which  are  in 
evidence  to  I'ebut  this  presamption,  bat  on  the  contrary  they 
support  the  presumption. 

The  order  to  sell  will  be  construed  to  be  an  appointment. 

The  court  must  have  found  that  he  was  guardian,  either  by 
prior  appointment  of  the  court,  ordering  the  sale,  or  by  ap- 
pointment from  some  other  court  of  competent  jurisdiction  in 
this  state,  or  by  appointment  from  some  court  of  competent 
jurisdiction  in  another  state,  as  the  existence  of  such  fact  was 
necessary  to  the  jurisdiction  of  the  court.  6  Ohio,  269 ;  2 
Peters,  163 ;  3  Ohio,  256  ;  3  Ohio,  325 ;  3  Oliio,  560 ;  4  Ohio, 
129;  5  Ohio,  499;  7  Ohio,  pt.  1,  198;  18  Ohio,  368 ;  9  Ohio, 
23 ;  1^  Ohio,  195  ;  17  Ohio,  431 ;  3  Ohio,  305 ;  18  Ohio,  646; 
16  Ohio,  697  ;  3  Ohio  St.  496 ;  20  Ohio,  349 ;  10  Peters,  474 ; 
2  How.  339,  340. 

V.  If  we  are  wrong  in  the  foregoing,  then  we  claim  that  the 
defects  in  the  deeds  arc  such  as  will  be  corrected  under  the 
curative  statutes  of  Ohio.  1  S.  &  C.  694 ;  and  see  Goslwm  v. 
Pv/rceU,  11  Ohio  St.  641 ;  PurceU  v.  Goshom,  17  Ohio,  105  ; 
20  Ohio  St.  478  :  30  Ohio  St.  255 ;  26  Ohio  St.  153. 

VI.  Statute  of  limitations. 

1.  As  to  the  deeds  made  under  the  act  of  1805.  The  deeds 
were  properly  executed,  under  the  act  of  1805,  by  Ambrose 
Dudley,  before  any  children  were  bom  of  his  mai'riage  with 
Martha  Catharine  Dudley.  Our  contention  is  that  they  conveyed 
his  right  in  his  wife's  lands,  not  as  tenant  by  the  curtesy,  but 
for  their  joint  lives  only  ;  that  the  right  of  entry  and  cause  of 
action  of  her  heirs  accrued  when  the  joint  lives  terminated, 
viz.,  upon  her  decease,  in  1834,  and  was  barred  by  the  statute 
of  limitations  long  before  these  suits  were  brought. 

Before  the  act  of  July  1,  1853  (1  S.  &  C.  504),  the  estate  of 
tenancy  by  the  curtesy  in  Ohio  depended  upon  common-law 
principles.  By  that  act,  but  not  before,  a  childless  husband 
became  tenant  by  the  curtesy.  Before  July  1,  1853,  tenancy 
by  the  curtesy  initicUe^  in  Ohio,  was  the  result  of  marriage, 
VOL.  xxxvi.— 36 

Digitized  by  VjOOQIC 


662 


SUPREME  COURT  OP  OHIO. 


Dengenhart  v.  Crncraft. 


birth  ofissue^  and  seizin  of  the  wife,  and  hzcaAn^coneum 
upon  the  wife's  death.     The  only  diflEerence  between  the 
and  the  eominon-law  curtesy  was,  tliat  seizin  in  law  was 
BuflScient  to  create  tlie  estate.     Leasee  of  Borland  v.  Man 
2  Ohio  St.  308  ;  Lessee  of  Mitchell  v.  Ryam.^  3  Ohio  St. 
Lessee  of  Merritt  v.  Ilortie^  5  Ohio  St.  308;  Washb.  on 
Property,  *222,  *276 ;  Canhy's  Lessee  v.  Porter,  12  Ohio 
Guion  V.  Anderson^  8  Humph.  825;  Gillespie  v.  Wojfa 
Coldwell  (Tenn.)  640. 

Did  the  birth  of  issue  in  1819  enlarge  the  estate  of  the 
chaser  ?  Had  the  heirs  of  Mrs.  Dudley  brought  ejectn 
against  the  purchasers,  after  her  decease  in  1834,  and  Ix 
the  statute  of  limitations  had  barred  the  action,  could  they 
defended  on  the  ground  that  although,  by  the  deed,  the  e 
which  passed  was  only  a  freehold  for  tte  joint  lives,  it  wa 
the  birth  of  issue  after  the  making  of  the  deed,  enlarged  t 
freehold  in  "  vested  "  remainder,  to  "  their  grantor,  "  for  lii 
tenant  by  the  curtesy  ?" 

Clearly,  no  such  estate  passed  by  the  deed.  The  estate 
not  then  exist.  It  might  never  have  existed.  It  n 
did  exist.  It  could  not  afterward  spring  into  being,  be« 
although  it  is  sometimes  said  that  the  order  of  time 
which  marriage,  birth  of  issue,  and  seizin  of  the  wife  occi 
immaterial,  it  is  impossible  to  find  a  case  in  which  it  has  ] 
held  that  curtesy  can  attach  after  the  wife  has  lost  her  se 
and  her  estate  has  become  a  mere  reversion,  without  seizi 
any  kind,  in  law  or  in  fact.  By  all  the  authorities,  it  is  sh 
that  during  the  coverture,  the  wife  and  husband  are  joi 
seized  of  the  estate  as  an  entirety.  Break  up  this  entiret; 
the  sale  of  the  husband's  freehold,  and,  the  particular  & 
having  passed  to  another,  the  wife  ceases  to  be  seized  in  la^ 
in  deed,  but  becomes  a  mere  reversioner,  and  as  there  ca 
no  curtesy  in  a  remainder  or  reversion,  the  contingency  i 
which  his  freehold  as  tenant  by  the  curtesy  will  vest,  can  n^ 
occur.  Co.  Litt.  29  a;  Id.  40  a/  Sumner  y.  Partridge,  2 
kyns,  47;  Waikins  v.  Thornton,  11  Ohio  St.  367;  Co.  \ 
30  a;  Id.  Q>^  a;  Id.  67  a;  Co.  Litt.  233  h;  lb.  326  a,  327  h;  Wa 
on  Real  Prop.  *92,  93, 142. 
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2.  As  to  the  deed  made  under  the  act  of  1818.  This  deed  was 
not  acknowledged  by  Ambrose  Dudley  ;  it  was  not,  in  law,  a 
conveyance,  but  a  mere  contract,  incapable  of  use  and  without 
value  as  a  defense  to  an  ejectment.  The  possession  taken  under 
it  wajB,  in  law,  adverse,  and  equivalent  to  a  disseizin  of  the  hus- 
band and  wife,  "We  claim,  therefore,  that  there  remained,  not^ 
withstanding  this  deed,  a  right  of  entry  in  Dudley  and  his  wife 
during  coverture,  and  that  the  right  of  Mre.  Dudley's  heirs  to 
bring  the  action  is  limited  to  the  period  of  ten  years  after  her 
decease  in  1834. 

This  position  is  sustained  by  the  great  weight  of  authority ; 
resisted  only  by  the  decision  of  a  divided  court  in  New  York, 
and  an  obiter  dictum  in  Ohio.  Jackson  v.  Johnson^  5  Cow. 
74 ;  Lessee  of  Thompson  v.  Oreen^  4  Ohio  St.  216  ;  Washb.  on 
R.  P.  *141,  276 ;  16  Pick.  161 ;  Melius  v.  Snovmian,  21  Me. 
201, 205 ;  Coe  v.  Manufacturing  Go.^  35  Conn.  175 ;  8  Humph. 
298 ;  Weisinger  v.  Murphy^  2  Head.,  674 ;  McClung  v.  Sneedy 
3  Head.,  218  ;  Miller  v.  MiUer^  Meigs,  484 ;  McCorry  v.  Kin^s 
Heirs,  3  Humph.  267 ;  Butt^field  v.  BeaU,  3  Ind.  203,  207 ; 
Foster  v.  MarshaU,  2  Foster,  491 ;  TooTc  v.  Glascock,  1  Wms. 
Saund.  253 ;  Polyhlank  v.  Hawkins,  1  Dougl.  329 ;  Clancy  on 
H.  &  W.  161;  Bright  on  H.  <Sr  W.  112;  Bishop  on  Married 
Women,  §  574. 

StSUo,  KiUredge  c&  Shoemaker,  D.  Thew.  Wright,  H.  F,  Bror 

shear, Goffin,  a/nd  Mitchell  &  Holmes,  for  defendants  in  erron 

I.  Jurisdiction. 

1.  The  guardianship  of  "Wm.  Irwin  for  Catherine  Ludlow 
terminated  by  her  marriage.  Whitaker's  case,  4  Johns.  Ch, 
880;  Gillespie  v.  W(yrford,  2  Coldw.  638. 

The  husband  did  not  become  guardian  of  the  property  of 
his  wife.     1  Vesey,  160 ;  4  Johns.  Ch.  378. 

2.  The  guardian  sale  did  not  eflEect  Mrs.  Martha  C.  Dudley 
or  her  heirs. 

Mrs.  Dudley  was  not  a  party  to  the  proceedings.  She  was 
not  a  petitioner ;  it  was  not  her  petition.  The  petition  upon 
its  face  and  in  its  express  terms  does  not  purport  to  be  her 
petition.    When  tliis  petition  was  filed  (July  28, 1817)  she 
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was  an  infant  feme  covert^  and  had  not  the  capacity  to  author- 
ize any  one  to  appear  for  her.  Slie  could  not  bind  herself  or 
her  estate,  by  appointment,  contract,  agreement  or  deed,  either 
at  law  or  in  equity.  Uale  v.  Orcenhomhy  1  Vesey  Sr,  299 
Stamper  v.  Barker^  5  Mad.  157 ;  Sanford  v.  McLeom,^  3  Paige, 
121 ;  2  Coldw.  638,  639 ;   UdaU  v.  Kenney,  3  Cow.  599. 

3.  The  proceedings  in  the  common  pleas,  on  the  petition  of 
the  guardians,  were  insufficient  to  vest  title  in  the  purchasers 
without  deeds. 

There  is  no  evidence  of  the  sales ;  no  report  of  sales,  nor  did 
the  statute  require  a  report  of  sales.  See  2  Chase,  935,  §  36 ; 
Lessee  of  Stall  v.  McAlester,  9  Ohio,  19,  21. 

The  statute  under  consideration  m  9  Ohio,  is  an  exact  copy 
of  tlie  act  of  1816,  as  to  sales  by  administrators  and  by 
guardians. 

Moreover,  sales  by  guardians  and  by  administrators,  under 
the  act  of  January,  1816,  do  not  vest  a  title  in  the  purchaser, 
unless  the  lands  so  sold  are  conveyed  by  deed  duly  executed. 
The  deeds  must  be  signed  and  sealed  by  the  grantors,  and 
witnessed  and  acknowledged.  Miami  Eo.  Co.  v.  IlaUey^  1 
Ohio,  pt.  1,  11,  13,  14. 

4.  The  deeds  as  to  Itfrs.  Dudley  and  her  heirs  are  void  for 
want  of  acknowledgment.  Ruffner  v.  McLenan^  16  Ohio, 
639 ;  Smith  v.  Hunt,  13  Ohio,  268 ;  Cliestnut  v.  Shan^^  16 
Ohio,  614 ;  3  W.  L.  J.  360 ;  Newell  v.  Anderson,  7  Ohio  St. 
12 ;  Brown  v.  Farron,  3  Ohio,  140 ;  Connell  v.  Co7ineUy  6 
Ohio,  358 ;  Carr  v.  William^^  10  Ohio,  305 ;  Good  v.  Zercher, 
12  Ohio,  364 ;  Meddoch  v.  Williams,  12  Ohio,  386 ;  Ward  v. 
Mcintosh,  12  Ohio  St.  231 ;  Browder  v.  Browder,  14  Ohio  St 
589  ;  CarneT/  v.  Hopple,  17  Ohio  St.  39 ;  Ludlow  v.  O'N'eU, 
29  Ohio  St.  181 ;  Miller  v.  Iline,  13  Ohio  St.  565 ;  Henry  v. 
Henry,  27  Ohio  St.  121;  Roods  v.  Symm^s,  1  Ohio,  146; 
Baldwin  v.  Snowdon,  11  Ohio  St.  210  ;  2  Kent  Com.  138- 
143.  The  Kentucky  justice  had  no  authority  to  take  an 
acknowledgment.  Cai'ney  v.  Hopple,  17  Ohio  St.  39 ;  Elliott 
V.  Pierce,  20  Ark.  508  ;  Bramhall  v.  Seavey,  28  Me.  45. 

But  it  is  said  there  was  no  need  of  an  acknowledgment 
The  claim  is  directly  in  the  face  of  the  statute  and  contrary  to 
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the  law.  1  Chase,  485 ;  Dunlap's  Laws  of  Pa.  50 ;  JSRrk  v.- 
Decntj  2  Binney,  345;  Watson  v.  Bailey y  1  Binney,  470; 
Trimmer  v.  Ileagy^  4  Harris,  484 ;  WUivng  v.  Petera^  7  Barr, 
288 ;  Mclntire  v.  Wardy  5  Binney,  296 ;  4  Serg.  &  Rawle, 
272;  6  Serg.  &  Rawle,  49;  F(ywler  v.  McClurg^  6  Serg.  &. 
Rawle,  143. 

11.  Statnte  of  limitations. 

Martha  C.  Dudley  became  entitled  to  these  lands,  on  thet 
death  of  her '  father,  in  1804.  She  then  acquired  a  fee,  and- 
slie  married  Ainbrose  Dudley  on  November  13,  1816,  She 
died,  intestate,  in  October,  1834,  having  had  issue  bom  alive. 
Ambrose  Dudley  survived  her,  and  lived  until  May,  1875,  when 
he  died.  The  right  of  action,  then,  did  not  accrue  to  the  hein- 
of  Mrs.  Dudley,  until  May,  1875. 

Mrs.  Dudley,  at  and  before,  and  subsequent  to  her  marriage,' 
was  seized  in  law  and  in  deed  in  fee.  No  actual  entry  on  the 
premises  was  necessary  to  perfect  her  title.  It  was  as  perfect 
before  as  it  would  be  after  entry.  Borland  v.  Ma/rahaU^  2 
Ohio  St.  318,  319. 

By  her  marriage  with  Ambrose  Dudley,  he  became  seized  of 
a  life  estate  in  the  property  ^W^  vaoria;  he  was  entitled  to  the 
possession  and  to  the  rents  and  profits  during  their  joint  lives, 
with  the  inchoate  right  to  become  tenant  by  the  curtesy,  if  he 
should  outlive  her.  Cwnihy  v.  Porter^  12  Ohio,  80 ;  Borland 
V.  MaraJiaU,  2  Ohio  St.  308;  Merritt  v.  Home,  5  Ohio  St. 
307;  Thompson  v.  Oreen^  4  Ohio  St.  216;  Watkins  v. 
Thamtm,  11  Ohio  St.  367 ;  Cla/rJc  v.  Glwrk,  20  Ohio  St. 
128, 136 ;  2  Kent  Oomm.  No.  130, 131 ;  Mitchell  v.  Ryan,  8 
Ohio  St.  377;  3  Humph.  267  ;  8  Id.  298;  Denny  v.  McGabe:, 
576 ;  Jackson  v.  Sellick,  8  Johns.  263 ;  1  Washb.  on  R.  P. 
179,  §  46 ;  Jackson  v.  Johnson^  5  Cowen,  74 ;  1  Greenl.  6 ; 
34  Me.  151 ;  5  Grat.  499 ;  2  Pick.  619  ;  31  111.  219 ;  33  111. 
369 ;  2  Wend.  357 ;  Foster  v.  MarshaU,  2  Foster  N.  H.  491 ; 
Childers  v.  Bvmga/mer,  8  Jones  Law,  297 ;  Gage  v.  JShniAy 
27  Conn.  70-73 ;  Dugan  v.  OittingSy  3  Gill,  138 ;  Gregg  v. 
Tesson,  1  Black  U.  S.  150 ;  2  Cold.  641 ;  5  Ired.  634 ;  12  Pa. 
St.  122 ;  82  Pa.  St.  86 ;  83  Pa.  St.  80 ;  16  Pick.  165. 

But  it  is  claimed  that  Ambrose  Dudley  was  disseized  by  the 
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tmnsfer  which  lie  made  when  lie  united  with  the  guardians  in 
their  deeds.  This  is  not  so,  for  as  to  all  the  deeds  we  may  say 
either  that  they  were  written  licenses  from  Ambrose  Dudley  to 
the  several  parties  to  enter  the  premises  described  in  the  papera^ 
and  hold  the  seizin  under  him  for  the  duration  of  his  estate,  or 
80  long  as  his  title  existed,  or  they  were  contracts  on  the  part 
of  Ambrose  Dudley  to  convey  to  the  grantees  his  estate  with 
its  contingencies,  or,  as  in  the  case  of  the  Broadwcll  deed  and 
flie  Carr  deed,  for  lots  8  and  10,  they  were  conveyances  of  his 
estate  with  its  contingencies. 

The  grantees  entered  under  these  contracts,  licenses  or  deeds, 
and  there  and  then  claiming  under  them,  have  held  and  enjoyed 
ttie  estate  of  Ambrose  Dudley  in  the  land,  from  1818  and  1820 
down  to  the  day  of  his  death,  in  1875.  Then  the  estate  of 
which  Mrs.  Dudley  was  seized  came  to  her  heirs  dear  of  the 
Kfe  estate  of  their  father. 

There  has  been  no  disseizin ;  no  act  by  which  Mrs.  Dudley's 
estate  has  passed,  requiring  an  entry  at  her  death  by  her  heirs. 
Indeed,  if  there  had  been  a  disseizin  during  the  life  of  the 
kusband,  it  would  not  have  that  effect  and  require  an  entry 
until  the  death  of  the  husband,  as  is  clear  from  the  authorities 
dted.    And  see  2  Blackstone,  120, 134. 

Whatever  the  deeds  were,  as  to  Dudley,  licenses  to  enter  and 
enjoy  his  estate,  or  contracts  for  the  conveyance  of  his  estate, 
or  deeds  from  him  conveying  his  estate,  in  any  event,  the 
grantees  took  the  deeds  with  full  knowledge  that  they  were 
not  the  deeds  of  Dudley  and  wife,  and  that  they  did  not  affect 
the  estate  of  Mrs.  Dudley,  but  only  the  life  estate  of  Ambrose 
Dudley ;  that  it  was  not  the  deed  of  Mrs.  Dudley,  and  was 
void  as  to  her  and  her  estate.  The  purchasers  must  be  held  to 
have  known  the  law  according  to  which  they  had  acquired 
only  the  life  estate  of  the  husband,  for  they  were  suflSciently 
advised  by  the  recitals  in  the  deeds  and  facts  of  the  sale. 
SuUivarU  v.  FrwrJdin  Go.^  3  Ohio,  89 ;  WUUams  v.  Sprigg^ 
6.  Ohio  St.  685 ;  WUaon  v.  ChdLfant,  15  Ohio,  248 ;  Barr  v. 
Hatch,  3  Ohio,  527 ;  Carr  v.  WiUiamSy  10  Ohio,  309 ;  iZbm- 
hack  V.  a  A  Z.  R.  R.  Co.,  20  Ohio  St.  81. 

How,  then,  can  there  be  a  disseizin  t    What  is  adisseiant 
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It  is  not  a  mere  change  of  poeseasion,  but  it  is  where  the  entry 
is  intended  to  usurp  the  possession,  and  to  oust  another  of  hi« 
freehold.     Towle  v.  Ayer,  8  N.  H.  57 ;  6  Com.  Dig.  274,  278. 

It  is  a  wrongful  dispossession,  and  to  constitute  a  disseizin, 
there  must  be  a  tortious  entry  and  an  expulsion.  Jackson  v. 
Rogers^  1  Johns.  Cas.  34 ;  Towle  v.  Ayer^  8  N.  H.  57;  4  Com. 
Dig.  S9;  6  Com.  Dig.  277,  278;  Angell  on  Limitations, 
§§  385,  386,  390,  and  notes. 

The  grantees  then  were  not  disseizors.  They  went  into  pea- 
session  claiming  under  Dudley  and  by  his  authority  and  consent. 
They  did  not  disseize  him  or  oust  him  wrongfully  of  liis  pos- 
session or  the  curtesy.  They  claimed  under  him  and  by  virtue 
of  his  title  as  husband. 

In  eadi  special  agreement  it  was  admitted,  that  the  persons 
named  therein,  through  whom  the  defendants  in  each  case  cl^jkim 
title,  had  no  other  tiile^  interest  or  estate^  than  was  acquired  by 
the  grantees  named  in  the  deeds  respectively. 

Now,  where  a  party  enters  into  the  possession  of  land  und&r 
a  deed,  and  the  present  owner  claims  the  title  and  the  posses- 
sion under  the  same,  he  cannot  be  permitted  to  set  up  a  title  in 
contradiction  to  the  title  under  wliich  he  entered.  Jackson  v. 
Alexander,  3  Johns.  489 ;  Marfs  Lessee  v.  Johnson^  6  Ohio, 
89;  Jackson  v.DeWattSyl  Johns.  167;  19  Johns.  202;  53 
Miss.  367. 

As  to  the  conveyance  in  fee,  where  the  grantors  had  a  lif^' 
estate  only,  the  law  of  Ohio  is  settled  in  accordance  with  the 
enlightened  views  of  Chancellor  Kent.     The'  conveyance  is 
good  for  the  estate  which  the  grantor  has,  and  does  not  work 
a  forfeiture.     Carpenter  v.  Denoon,  29  Ohio  St.  379. 

III.  Correction  of  the  deeds. 

What  the  constitution  may  authorize  is  one  thing,  but  what 
the  law  has  axithorized  and  provided  for  may  be  quite  a  differ- 
ent thing.  The  law  furnishes  the  rule  to  guide  us,  and  tha^ 
provides  for  erroi-s,  defects  or  mistakes,  in  the  deed  of  husband 
and  w^ifc,  executed  and  intended  to  convey  lauds,  etc.  See  75 
Ohio  Liws,  783. 

There  is  but  one  deed  in  the  eight  which  can,  b}'  any  stretch 
of  language,  be  called  the  deed  of  husband  and  wife.    This  i4 
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the  CaiT  deed,  for  lots  8  and  10.  All  the  others  lack  the  es- 
sential  elements  of  a  deed.  To  attempt  to  correct  these  seven 
deeds,  to  make  them  operate  as  deeds  of  Imsband  and  wife, 
would  be  to  make  deeds  where  no  deeds  exist. 

As  to  six  of  the  deeds,  they  are  not  acknowledged  by  Am- 
brose Dudley.  This,  of  itself,  is  enougli  as  to  them,  for  they 
are  not  deeds  of  husband  and  wife,  and  they  are  not  deeds  pass- 
ing Mrs.  Dudley's  estate.  But,  beside  this,  they  have  the 
further  defects  of  not  being  acknowledged  by  Mrs.  Dudley,  as 
the  certificates  show,  nor  is  there  any  proof  whatever  on  which 
to  base  the  correction  of  these  certificates,  even  if  the  correc- 
tion would  help  to  make  them  of  any  value. 

As  to  the  Broadwell  deed,  it  is  neither  signed  nor  sealed  by 
Mrs.  Dudley. 

Perhaps  the  deed  to  Carr,  for  lots  8  and  10,  may  be  called 
the  deed  of  husband  and  wife ;  if  so,  it  is  the  only  one  which 
can  be  so  called.  Its  defect  consists  in  the  want  of  Mrs,  Dad- 
ley's  acknowledgment.  If  this  court  should  be  of  the  opinion 
that  there  is  an  acknowledgment  at  all,  still  even  then  it  is 
defective  in  such  a  way  that  it  cannot  be  corrected.  The  law 
in  Ohio  on  this  point,  as  well  as  upon  the  necessity  for  having 
a  deed  of  husband  and  wife  before  any  correction  can  be  at- 
tempted, is  well  settled  in  Ohio.  MiUer  v.  Uine^  13  Ohio  St 
665 ;  Carney  v.  Ilopple^  17  Ohio  St.  39 ;  Smith  v.  Turpm,  20 
Ohio  St.  478. 

But  even  if  we  were  to  assume  that  these  deeds  were  such 
as  came  within  the  law  and  could  therefore  be  connected,  still, 
proof  is  necessary,  to  the  same  extent  as  to  the  deed  of  others. 
Lyman  v.  United  In^,  Co,^  2  Johns.  Ch.  630 ;  Davenport  v. 
Soml,  6  Ohio  St.  459,  464 ;  CUyton  v.  Freet,  10  Ohio  St 
644 ;  Henry  v.  Uenry,  27  Ohio  St  121. 

In  the  cases  at  bar,  there  is  no  proof  of  any  kind  whatever, 
that  Mi's.  Dudley  ever  did  acknowledge  any  of  tliese  deeds. 
There  is  no  proof  that  Ambrose  Dudley  ever  acknowledged  any 
of  thdse  to  which  the  certificate  is  lacking  as  to  him.  There  is 
no  proof  that  there  was  any  mistake,  error  or  defect  such  as  the 
statute  contemplates.  And  before  any  correction  could  be 
made  even  if  authorized  by  the  law,  a  clear  case  must  be  made 
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on  the  evidence.  According  to  the  rales  laid  down  in  the 
anthorities  above  cited,  the  court  will  find  that  there  is  no 
proof  to  justify  the  change  of  a  word  in  any  of  tliese  deeds^ 
nor  is  there  any  evidence  of  a  mistake,  defect  or  error. 

[The  res]>ective  counsel  for  plaintiff  and  defendant  in  error 
each  filed  elaborate  briefs.  The  points  made  on  the  respective 
sides  being  substantially  the  same  a  separate  report  of  each 
brief  is  deemed  unnecessary. 

The  foregoing  argument  is  also  in  part  applicable  to  and  in- 
tended for  the  case  of  KoUenhrock  v.  Oracrafty  immediately 
following  this  one. — Bep«] 

Johnson,  J.  1.  As  to  the  judicial  proceedings :  Mrs.  Dud- 
ley was  under  eighteen  years  of  age  when  these  proceedings 
were  had,  and  when  the  sale  was  made,  but  over  eighteefh  when 
the  deed  was  executed.  By  the  statute  then  in  force,  she 
would  reach  her  majority  at  twenty-one,  or  October  9,  1820. 
By  the  statute  under  which  this  deed  was  executed  (1  Chase, 
484),  she,  being  a  married  woman,  and,  at  the  date  of  said  deed, 
March,  1818,  "not  less  than  eighteen  years  of  age,"  had 
capacity,  her  husband  joining,  to  make  a  valid  conveyance,  not- 
withstanding her  minority. 

Mrs.  Dudley  was  an  infant  feme  covert  at  the  time  these 
judicial  proceedings,  sale  and  cx)nveyance  were  had. 

For  the  purposes  of  this  case  we  may  assume  that  the  court 
of  common  pleas,  sitting  as  a  court  of  chancery,  had  the  power 
in  a  proper  case,  to  convert  the  wife's  lands  into  money  for 
her  support.  Under  what  circumstances  this  would  be  done, 
or  what  would  constitute  a  proper  case,  we  need  not  here  deter- 
mine, as  it  is  manifest  from  the  petition  an<}  the  fragmentary  ' 
proceedings  disclosed,  that  this  was  a  proceeding  under  the 
statute,  and  not  an  appeal  to  the  chancery  powers  of  the  court| 
and  was  so  treated  by  the  court. 

It  cannot  be  claimed  that  any  attempt  was  made  to  invoke 
the  chancery  powers  of  the  court.  The  application  for  an 
order  of  sale  was  based  upon  the  statute  (2  Chase,  928). 

The  36th  section  (2  Chase,  935),  conferred  upon  tiiQ  court 
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the  power  to  appoint  guardians,  whenever  it  conceived  it  to  be 
necesaary,  to  ail  minors  within  the  county,  and  on  good  oanue 
sAow7i  to  authorize  guardians  to  sell  all  or  part  of  the  real  estate 
of  their  wards,  and  also  to  authorize  guardians  heretofore  chosen 
or  appointed  to  do  the  same.  It  was  provided  that  minors 
living  out  of  the  State,  should  have  tlie  benefits  of  this  pro- 
vision if  their  guardians  should  give  security  approved  by  the 
court.  It  was  further  provided  that  in  the  Siile  of  real  property 
by  guardians  they  should  be  governed  by  the  same  regulations 
as  are  required  of  administrators  in  such  sales,  under  the  same 
act,  but  no  sale  could  be  made  unless  the  court  was  satisfied 
^'  that  such  sale  is  necessary  for  the  support  or  education  of 
such  ward  or  wards,  nor  shall  any  sale  in  such  case  extend 
further  than  may  be  required  for  the  purpose  aforesaid." 

Sections  33,  34  and  35  regulated  the  sales  by  executors  and 
administrators,  and  provided  for  conveyances.  Secticm  35 
provides  that  they  "  shall  by  deed  duly  executed^  convey  to  the 
person  purchasing  the  property  so  sold,  wliich  deed  shall  vest 
the  title  in  the  purchaser  as  completely  as  tliough  it  had  been 
conveyed  by  the  deceased  in  his  life  time."  To  apply  this 
provision  to  sales  by  guardians,  mutatis  mutaridvSy  would  ren- 
der it  essential  to  a  transfer  of  title  of  the  infant  feme  eo'&eri^ 
that  her  guardicm  should  convey  to  the  purchaser.  If,  how- 
ever, the  order  to  sell  was  valid,  the  husband  and  wife,  she 
being  of  lawful  age,  might  execute  the  conveyance,  as  provided 
by  the  statute  for  the  conveyance  of  a  wife's  estate,  thus  ratify- 
ing the  act  of  her  guardian,  her  husband,  or  of  tlie  court. 

If  it  be  conceded  that  a  court  of  chancery  might,  in  a  proper 
case,  convert  the  wife's  land  into  money  for  her  support^  not- 
withstanding her  husband's  liability  to  support  her  out  of  his 
own  estate,  and  the  rents  and  profits  accruing  to  him  in  virtue 
of  his  marital  right  from  her  land,  yet  it  seems  clear,  that  in 
order  to  authorize  such  power,  it  should  appear  that  these  re- 
sources of  the  husband  were  inadequate,  and  that  such  con- 
version was  a  necessity.  Where  such  a  case  is  made,  equity 
would  in  all  essential  matters  follow  the  statute  for  the  pio- 
tection  of  minors. 

Neither  the  statute,  nor  any  principle  of  equity,  of  whidi  we 
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are  acquainted,  would  allow  a  husband -to  constitute  himself  a 
guardian  of  his  infant  wife's  lands,  anil  without  security,  and 
upon  ex  parte  hearing  permit  him  to  convert  them  to  his  own 
use.  The  petition  to  sell  this  land  was  beyond  controversy  an 
appeal  to  the  probate,  not  to  the  chancery  powers  of  the  court 
It  is  filed  by  the  guardians  of  the  other  three  children,  and  by 
"  Ambrose  Dudley,  husband  of  Martha  Catharine  Dudley." 

It  represents  that  some  of  the  petitioners  are  already  in 
advance  for  the  support  of  ^  their  ward^,  axtd  to  meet  such 
advances,  and  for  the  future  support  of  the  heirs,  an  order  t6 
sell  the  lands  is  pi*ayed  for.  The  reasons  given  for  a  sale  and 
the  rdief  sought,  could  not  apply  to  Ambrose  Dudley,  for, 
being  husband,  and  bound  to  support  his  wife,  the  money  ex- 
pended by  him  for  that  purpose  could  not  be  regarded  as  ad« 
vances.  His  marital  rights  gave  him  all  her  personalty,  choses 
in  action  reduced  to  possession,  and  the  rents  and  profits  of  her 
real  estate,  coupled  with  the  legal  obligation  to  maintain  and 
support  her  at  his  own  expense. 

Neither  a  court  of  equity  nor  this  statute  conferred  npon  a 
court  the  power  to  absolve  him  from  this  obligation. 

After  a  careful  consideration  of  the  terms  of  the  statute,  and 
the  authorities  and  arguments,  we  have  reached  the  conclusion 
that  it  did  not  confer  upon  the  husband  the  right  to  constitute 
himself  guardian  for  his  wife  for  the  purpose  of  selling  her 
land,  nor  upon  the  court  the  power  to  grant  an  order  of  sale  on 
his  application  as  her  husband. 

It  seems  to  be  conceded  that  by  the  marriage  the  guardiai]^ 
sliip  of  William  Irwin  terminated  in  fact,  if  not  in  law.  The 
exercise  of  any  duties  as  guardian  over  either  the  person  or 
property  of  his  ward  would  after  marriage  be  incompatible  with 
the  marital  rights  and  obligations  of  the  husband  as  the  law 
then  stood.  ' 

William  Irwin  was  appointed  guardian  August  3, 1814.  The 
act  of  1816  took  effect  May  1,  1816.  Mre.  Dudley  was 
married  November  13,  1816.  This  statute  provided :  let,  for 
the  appointment  of  guardians  of  minors ;  2d,  to  authorize  them 
to  sell  lands  of  their  wards ;  and  3d,  to  authorize  '^  any  guar- 
dian heretofore  choeen,  or  appointed^'  to  sell  the  land  of  his 
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ward.  The  gtiardian  heretofore  chosen  or  appointed  was 
William  Irwin.  If  we  concede  that  his  office  had  terminated 
by  the  marriage,  except  for  purposes  of  settling  his  tmst, 
the  husband  by  virtue  of  his  marital  rights  was  not  such  a 
guardian  as  tlie  law  contemplated,  and  was  not  author- 
ized to  sell  his  wife's  land.  Whiteacre^s  casey  4  Johns. 
Ch.  378;  Bishop  on  Married  Women,  §  585;  Lvdlovfs 
Heirs  v.  Johnson^  3  Ohio,  661;  Addtrhs  v.  Jeffi'ieSy  12 
Ohio,  253 ;  Shddon  y.  N&wtony  3  Ohio  St.  494 ;  Perry's 
Lessee  v.  Braina/rdy  11  Ohio,  442 ;  Lessee  of  Gof</rih 
V.  Longworthy  4  Ohio,  130 ;  NevooamVs  Lessee  v.  SmUhj  5 
Ohio,  447 ;  Miami  Mcp,  Co.  v.  HaUeijy  7  Ohio>  pt.  1, 11. 

The  petition  for  the  sale  of  the  land  being  presented  by  one 
not  authorized  to  present  it,  without  any  showing  that  would 
authorize  a  court  of  chancery  to  intervene,  invested  the  court 
witli  no  power  or  jurisdiction  to  grant  the  order.  Freeman  on 
Void  Judicial  Sales,  §§  10, 11,  and  cases  cited. 

II.  As  to  the  validity  of  the  deed,  and  its  effect  as  a  convey- 
ance of  the  wife's  estate. 

With  its  eflEect,  as  a  conveyance,  or  contract  to  convey,  the 
hufbcmcPs  interest^  in  these  lands,  we  are  at  present  not  con- 
ceraed. 

Whether  this  deed  be  regarded  as  based  upon  the  order  of 
sale,  and  in  execution  of  it,  or  as  the  independent  act  of  hus- 
band and  wife,  under  the  act  of  1805,  is  not  important,  as  in 
either  case  the  deed  must  be  duly  executed,  and  this  depends 
upon  the  second  section  of  the  act  of  1805.  2  Chase,  935, 
§  35 ;  Miami  Exp.  Co.  v.  HaUey,  7  Ohio,  pt.  1,  11. 

If  under  this  section  an  acknowledgment  by  the  wife,  and  a 
certificate  thereof  in  due  form,  is  essential  to  a  valid  convey- 
ance, then  this  deed  is  fatally  defective. 

Upon  this  point  we  adopt  the  language  of  the  learned  judge 
in  Wa/rd  v.  Mcintosh^  12  Ohio  St.  231,  241,  as  equally  appli- 
cable to  section  2  of  the  act  of  1805 : 

"  In  fSUUman  v.  Cv/mminSy  13  Ohio,  118,  it  was  held  to  be 
the  settled  law  of  this  state,  that  the  interest  of  a  married 
woman  in  real  estate  could  only  be  transferred  by  a  full  com- 
pliance with  the  statute  authorizing  such  transfer,  and  that 
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unless  the  statutory  provisioBs,  from  which  alone  her  power  to 
act  is  derived,  are  complied  with,  a  deed  executed  by  her  will 
be  inoperative  and  void.  And  although  some  of  the  points 
adjudged  in  that  case,  in  regard  to  the  legal  effect  of  curative 
statutes,  and  the  great  strictness  in  reference  to  the  certificate 
which  it  seems  to  enjoin,  have  been  shaken  in  the  subsequent 
ease  of  Chestnut  v.  Shcm^a  Lessee^  and  four  other  cases,  re- 
ported with  it  in  16  Ohio,  599,  et  seq.^  it  is  still  undoubtedly 
true,  that  in  order  to  make  the  deed  of  a  married  woman  effect- 
ive to  transfer  her  estate  or  to  bar  her  dower,  there  must  have 
been  a  substantial  compliance  with  ali  the  requirements 
of  the  statute."  . 

In  the  prolonged  controversy  referred  to  by  Judge  Peck, 
and  in  the  masterly  review  of  this  subject  by  Judge  Hitchcock 
in  Huffner  v.  MeZennanj  16  Ohio,  639,  wherein  all  previous 
legislation  was  noticed  and  construed,  the  point  was  not, 
whether  an  acknowledgment  was  necessary,  for  that  was,  as  is 
claimed,  taken  for  granted,  but  what  was  a  proper  certificate 
thereof.  Some  of  the  decisions  prior  to  that  date  were  to  the 
effect,  that  if  the  certificate  did  not  speoificalh/  state  the  facets 
constituting  such  an  acknowledgment,  it  was  void;  while 
others  held,  that  if  the  certificate  of  the  ofiicer,  in  general 
terms^  showed  that  he  had  performed  his  duty,  it  was  sufficient, 
as  in  such  case,  the  court  would  presume  all  the  steps  had  been 
taken.  Brown  v.  Fa/rram,^  3  Ohio,  140 ;  Buffner  v.  McLennan^ 
16  Ohio,  650. 

Since  the  case  of  Wa/rd  v.  Molntoshy  the  rule  has  been  ad- 
hered to,  which  is  there  stated,  that  to  make  the  deed  of  a 
married  woman  effective  to  transfer  her  estate,  or  to  bar  her 
dower,  thers  must  have  been  a  substwntial  compliance  with  all 
the  requirements  of  the  statute. 

Aside  from  the  fact,  that  the  husband  did  not  acknowledge 
this  deed,  the  certificate  fails  to  show,  that  the  deed  was  read 
or  otherwise  made  known  to  the  wife  by  the  justice,  on  a  sepa- 
rate examination,  or  that  she  did  voluntarily,  and  of  her  own 
free  will  and  accord,  make^  seal,  and  as  her  act  and  deed  deliver 
the  same,  &c. 

Whether  we  test  this  acknowledgment  by  the  act  of  1805, 
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or  by  the  law  of  Kentucky,  as  shown  in  the  agreed  statement 
of  facts,  the  resnlt  is  the  same,  so  we  are  remitted  to  the  prin- 
cipal question  mooted  in  the  argument,  namely:  was  an 
acknowledgment  essential  to  transfer  the  wife's  estate  ? 

Section  2  of  the  act  of  1805  relate  to  conveyances  by  hus- 
band and  wife,  as  follows : 

^  That  where  any  husband  and  wife  shall  incline  to  dispose 
of  and  convey  the  estate  of  the  wife,  or  her  right  in  or  to  any 
lands,  tenements,  or  hereditaments,  whatsoever,  it  shall  and 
may  be  lawful  for  thfe  said  husband  and  wife — she  being  not 
less  than  eighteen  years  of  age — to  makey  eealj  deliver  and 
execute  any  grant,  bargain  and  sale,  lease,  release,  feoffment, 
deed,  conveyance  or  assurance  in  the  law,  whatsoever,  for  the 
lands,  tenements  and  hereditaments  infended  to  be  by  them 
passed  and  conveyed,  and  (ifter  such  execui/vony  to  appear  before 
a  judge  of  the  supreme  court,  or  court  of  common  pleas,  or  a 
justice  of  the  peace,  (md  acknowledge  the  eame^  which  judge  or 
justice  of  the  peace  is  hereby  authorized  a/nd  required  to  take 
such  a/iknowledgnvent,  in  doing  whereof,  he  shall  examine  the 
wife  separate  and  apart  from  her  husband,  and  shall  read  or 
otherwise  make  known  the  full  contents  of  such  deed  or  con- 
veyance to  the  said  wife,  and  if,  upon  such  separate  examina- 
tion, she  shall  declare  that  she  did  voluntarily,  and  of  her.  own 
free  will  and  accord,  seal,  and  as  her  act  and  deed,  deliver  the 
said  deed  or  conveyance  without  any  coercion  or  compulsion  of 
her  husband,  eoery  stcch  deed  or  conveyance  shall  he  o/nd  t?te 
eame  is  hereby  declared  to  he  good  a/nd  valid  in  lom^  to  aU  in- 
tents and  purposes^  as  if  the  said  wife  had  heen  a  sole  and  not 
a  covert  at  the  time  of  such  sealing  and  delivery,  and  the  judge 
or  justice  taking  such  acknowledgment  shall,  under  his  hand 
and  seal,  certify  the  same  upon  the  hack  of  the  deed  or  convey- 
ance.^^ 

This  section  took  the  place  of  the  territorial  law  of  June  26, 
1795  (1  Chase,  186)  which  it  repealed  (1  Chase,  486).  As  the 
act  of  June  18,  1795  (1  Chase,  167),  made  no  provision  for 
deeds  by  married  women,  the  act  of  June  26  was  adopted 
almost  literally  from  the  laws  of  Pennsylvania  of  1770.  1 
Dunlop's  Laws,  50. 
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Oounsel  for  defendants  below  concede  that  there  are  many 
cUotay  as  they  term  them,  to  be  found  in  the  decisions  of  this 
cojirty  to  the  effect  that  a  deed  under  this  section  should  be 
acknowledged,  but  they  claim  that  this  point  has  never  been 
directly  before  the  court,  and  that  it  has  been  "  taken  for 
granted  "  that  such  is  the  law,  and  for  this  reason  they  ask  a 
reconsideration  of  the  question. 

It  is  true,  as  is  said,  that  it  sometimes  happens,  that  prin- 
ciples the  most  firmly  established  entirely  elude  obsei'vation 
until  some  controversy  arises,  which  directs  the  mind  to  the 
precise  point,  and  hence  that  is  often  taken  for  granted  which 
proves  to  be  unsound. 

With  this  fact  in  mind  we  have  carefully  examined  the 
learned  and  acute  arguments  adduced  to  show  that  the  con- 
struction tliat  this  statute  has  uniformly  received  for  seventy- 
five  years  is  erroneous.  We  cannot  adopt  this  conclusion.  It 
is  unsupported  by  .the  terms  of  the  act,  which  declares  that 
such  an  acknowledgment  is  essential  to  a  valid  conveyance  by 
a  married  woman.  This  section  requires  a  joint  acknowledg- 
ment before  the  officer,  and  that  he  shall  make  known  to  her 
upon  a  separate  examination,  the  contents  of  the  deed,  and  that 
she  shall  then  declare  that  she  did  voluntarily  seal  and  as  her 
act  and  deed  deliver  the  seme  without  any  compulsion  of  her 
husband.  When  all  this  is  done,  "  every  such  deed  or  con- 
veyance shall  be  and  the  same  is  here  by  declared  to  be  good 
and  valid  in  law." 

When  not  so  executed,  the  inevitable  conclusion  is,  it  is  not 
as  to  her  good  and  valid  in  law.  This  point  as  to  a  separate 
examination  was  before  the  court  in  Ca/mey  v.  Hopper^  17 
Ohio  St.  39,  where  it  was  held  : 

"  1.  A  conveyance,  by  a  husband  and  wife,  of  lands  of  the 
husband  in  this  state,  execated  in  another  State,  but  not  in 
conformity  to  the  laws  of  such  State,  or  the  statute  of  this 
state,  will  not  bar  the  right  of  the  wife  to  dower  in  such  lands 
after  the  decease  of  the  husband, 

"  2.  Where  a  husband  and  wife  joined  in  the  conveyance  of 
the  lands  of  the  husband  under  the  act  of  1805,  and  the  ac- 
knowledgment of  the  deed  does  not  show  that  the  wife  was 
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examined  ^  separate  and  apart  from  her  husband,'  &c.,  as  re- 
quired hy  the  second  section  (^the  act,  the  deed  is  insaflident 
to  bar  the  widow's  riglit  of  dower  in  tlie  lands  so  conveyed." 

In  tbat  case  the  deed  was  held  void,  because  not  executed 
according  to  the  second  section  of  the  act  of  1805,  for  want  of 
separate  examination  and  acknowledgment  of  the  wife,  and  a 
proper  certificate  by  the  justice,  nor  was  it  according  to  the 
law  of  the  state  where  executed,  that  law  requiring  that  such 
acknowledgment  shall  be  taken  by  two  justices. 

The  key-note  of  that  case  is,  that  "  without  a  compliance 
with  the  second  section  of  the  act  of  1805,  the  ackowledg- 
ment  was  void,  even  though  made  before  an  officer  authorized 
to  make  it,  "  for  it  is  only  under  the  protecting  provisions  of 
the  statute  that  the  conveyances  of  married  women  are  *  de- 
clared to  be  good  and  valid  in  law.' "     17  Ohio  St.  47. 

The  point  was  also  made  that  the  deed  was  defective,  because 
there  was  but  o?ie  witness^  but  that  defect  was  not  alluded  to 
by  the  court ;  hence  we  are  warranted  in  saying,  that  the  ques- 
tion now  before  us  was  directly  decided  in  that  case.  This  de- 
cision ought  to  bo  conclusive.  It  is  the  manifest  meaning  of 
the  words  of  the  statute  as  understood  and  accepted  in  many 
decided  cases  prior  to  that  case,  and  acooi-ds  with  the  construc- 
tion given  by  the  courts  of  Pennsylvania  to  the  act  of  1770 
(1  Dunlop's  Laws,  50),  from  which  this  section  was  borrowed. 
Huffner  v.  McT^nnan^  16  Ohio,  639  ;  Worthington  v.  Young^ 
6  Ohio,  313  ;  Foster  v.  Dennisan^  9  Ohio,  125 ;  Watson  v. 
JBailer/j  1  Binncy,  470 ;  Mclntire  v.  Ward^  5  Binney,  296 ; 
Evams  v.  Commonwealth^  4  Serg.  &  Rawle,  272 ;  Watson  v. 
Mercer^  6-  Serg.  &  Rawle,  49 ;  Fowler  v.  McClurg^  6  Serg.  & 
Rawle,  143. 

Our  conclusion,  therefore,  is,  that  the  deed  in  the  case  at  bar 
does  not  upon  its  face  divest  the  heirs  of  Catherine  Dudley  of 
the  legal  title  to  this  land. 

III.  This  brings  us  to  the  last  question  in  the  case.  Is  this 
defectively  executed  deed  curable  under  the  provisions  of  the 
actof  1857orof  1859? 

Prior  to  the  act  of  1857  it  was  the  settled  law  of  this  state 
that  chancery  would  not  compel  a  "married  woman  to  execute  a 

Digitized  by  VjOOQ IC 


JANUARY  TERM,  1881.  677 

Dengenhart «.  Cracraft. 

perfect  deed,  though  by  mistake  it  failed  to  conform  to  her  in- 
tention when  executed.  Pur  cell  v.  Ooshorn  aiid  wife,  17 
Ohio,  105. 

By  that  act  the  courts  are  "  authorized  and  empowered  to 
correct,  amend  and  relieve  against  any  errors^  defects  or 
mistakes  occurring  in  the  deed  or  othc  conmyance  of  any 
husband  and  wife  heretofore  or  hereafter  to  be  executed  and 
intended  to  convey  or  incumber  the  lands  or  estate  of  the  wife 
or  her  right  of  dower  in  the  lands  of  her  husband  in  the  same 
manner  and  the  same  extent  as  said  courts  are  or  shall  be 
authorized  or  empowered  to  correct  errors,  mistakes  or  defects  in 
the  deeds  or  conveyances  of  any  other  persons.^^ 

By  this  statute  courts  were  authorized  to  correct  errors,  de- 
fects or  mistakes  of  a  married  woman  in  a  deed  or  conveyance 
of  am,y  husband  and  wife  to  the  same  extent  as  if  she  were  a 
femme  sole,  and  to  make  this  new  power  niore  effective  it  was 
extended  to  conveyances  heretofore  as  well  as  hereafter  to  be 
executed. 

In  terms  this  statute  clothed  the  court  with  the  same  power 
to  correct,  amend  and  relieve  against  any  errors,  defects  and 
mistakes  in  deeds  or  other  conveyances  of  husband  and  wife^ 
as  against  the  wife,  as  it  possessed  against  other  persons,  and 
expressly  made  this  power  retroactive. 

This  power  over  a  married  woman  was  expressly  limited  to 
"  deeds  or  other  conveyances  of  husband  and  wife." 
'  Hence  it  was  held,  that  a  deed  by  a  married  woman,  in 
which  her  husband  did  not  join,  was  a  nullity,  and  as  a  contract 
for  a  conveyance  was  alike  void,  and  that  such  a  deed  could 
not  be  cured  under  this  statute.  Miller  v.  Iline^  13  Ohio  St. 
565. 

This  is  manifestly  so,  for  the  obvious  reason,  that  it  was  not 
a  deed  of  "  husband  and  wife  "  but  of  the  wife  alone,  hence 
not  within  the  terms  of  the  power  given. 

In  that  case,  as  well  as  in  the  case  of  Goslwrn  v.  PurcetL^  11 
Ohio  St.  646,  it  was  further  held  that  acticle  2  of  section  28  of 
the  constitution  did  not  authorize  the  legislature  to  f(\yQ  power 
or  capacity  to  a  married  woman,  which  she  did.  not  possess,when 
die  ciTor,  omission  or  mistake  occurred,  but  only  to  authorize 
VOL.  XXXVI.— 37 
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oonris  to  cure  such  defects  as  occurred  in  doing  an  act  whicli 
she  was  by  law  authorized  to  do. 

Thus,  in  Gashom  v.  PurceU  the  failure  to  insert  the  wife's 
name,  as  a  grantor  of  her  land,  was  cured.  To  the  same  efEect 
is  Smith  V.  Turpin^  20  Ohio  St.  478. 

So,  the  omission  of  the  officer  to  certify  the  separate  ex- 
amination of  the  wife,  in  a  deed  in  which  her  husband  joins, 
may  be  cured.    KHhoume  v.  Fury^  26  Ohio  St  153. 

Carney  v.  Hopple,  8upra,  was  the  case  of  a  deed  defectively 
executed  before  a  single  justice  of  the  peace  in  Kentucky, 
where  the  certificate  did  not  show  the  separate  examination,  and 
acknowledgment  by  the  wife.  The  defect  was  treated  as 
curable,  but  was  not  cured  for  want  of  proof  showing  that  the 
provisions  of  the  statute  had  actually  been  complied  with. 
Thei*e  was  no  proof  that  the  officer  did  omit  anything  that  was 
in  fact  done. 

Where  there  is  nothing  in  the  deed  tending  to  show  that 
anything  was  omitted  by  mistake,  the  court  will  not,  in  the 
absence  of  proof,  presume  such  omission.  Henry  v.  Henry ^ 
27  Ohio  St.  121 ;  Ludlow  v.  O'NeU,  29  Ohio  St.  181 ;  Warner 
y.  CaUender,  20  Ohio  St.  190. 

The  act  of  1859  (2  S.  &  C.  1172)  was  somewhat  broader  in 
its  objects  and  terms  than  the  act  of  1857.  It  extended  the 
power  of  the  court  in  this  respect,  "  to  any  instrument  in 
writing,^^  or  to  "  any  proceeding  not  in  strict  conformity  to 
law,"  where,  by  reason  of  inadvertence  or  otherwise,  of  any 
officer,  party  or  corporation  there  is  an  omission,  defect  or 
error.  In  such  cases  the  coui-ts  are  authorized  to  give  full 
effect  to  all  such  instruments  and  proceedings. 

The  revision  of  these  curative  statutes  took  effect  September 
1,  1878  (75  O.  L.  782),  and  was  in  force  when  this  action  was 
commenced  and  decided.  This  revision  was  adopted  as  part  of 
the  revised  statutes,  sections  5867  to  5872. 

It  will  appear  by  a  careful  comparison  of  these  several 
enactments,  that  several  changes  have  been  made  in  punctua- 
tion and  in  the  words  employed,  but  as  the  act  of  1857  ia 
substantially  the  same  as  section  5872,  as  it  stood  in  the  act  of 
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1878  (div.  7,  cli.  16,  §  6),  these  changes  do  not  affect  this  case, 
and  need  not  now  be  noticed. 

The  constitution,  (art.  2,  §  28,)  while  prohibiting  retroactive 
legislation,  does  not  prohibit  the  passage  of  laws  of  purely  a 
remedial  character,  although  they  relate  to  past  transactions, 
nor  does  it  prohibit  any  retroactive  general  law,  authorizing 
courts  to  carry  int6  effect  the  manifest  intention  of  parties  and 
officers,  by  curing  omissions,  defects  and  errors  in  instruments 
and  proceedings. 

It  expressly  empowers  the  legislature  by  general  laws  to 
authorize  courts  '^to  carry  into  effect,  upon  such  terms  as  may 
be  just  and  Equitable,  the  manifest  intention  of  parties  and 
officers,  by  curing  omissions,  defects  and  errors  in  instruments 
and  proceedings,  arising  out  of  their  want  of  conformity  with 
the  laws  of  this  state." 

Under  this  constitutional  provision,  the  act  of  1857  was 
passed,  authorizing  the  correction  of  deeds  or  other  conveyances 
of  husband  and  wife,  heretofore  as  well  as  hereafter  made  as 
against  the  wife  to  the  same  extent  as  against  any  other  person. 

In  terms,  therefore,  its  retroactive  provision  embraces  the 
deed  before  us,  so  that, if  it  is  the  deed  of  "husband  and  wife," 
within  the  terms  of  tlie  statute,  and  if  its  defect  arises  out  of 
the  omission,  eiTor  or  mistake  in  its  execution,  tlie  court  has 
power  to  carry  out  the  manifest  intention  of  the  parties  upon 
just  and  equitable  terms. 

The  defect  in  tliis  deed  is  found  in  the  acknowledgment 
alone. 

It  was  jointly  signed,  sealed  and  delivered  by  husband  and 
wife,  in  the  presence  of  attesting  witnesses.  As  against  the 
husband  it  was  a  valid  transfer  of  his  title  in  his  wife's  land. 
It  was  defectively  executed,  as  a  conveyance  of  the  wife's  estate, 
not  being  acknowledged  as  required  by  the  second  section  of 
the  act  of  1805,  or  as  provided  by  the  law  of  Kentucky. 

If,  however,  it  was  the  deed  of  "  husband  and  wife  "  within 
the  meaning  of  tlie  curative  act,  that  is,  lier  deed^  as  well  as 
her  husband's,  then  the  court  has  power  to  correct  it,  if  a  case 
is  made  entitling  the  grantee  or  tliose  in  privity  with  him  to 
that  relief. 
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The  object  of  the  statute,  as  well  as  the  constitutional  pro- 
vision, is  to  enable  the  courts  to  cure  defective,  not  perfect, 
instruments. 

The  power  to  correct  and  cure  a  "  deed  or  other  conveyance 
of  husband  and  wife,"  on  account  of  any  error,  defect  or  mis- 
take therein,  is  co-extensive  with  the  defect,  and  with  the 
powers  the  parties  themselves  possessed.  Whatever  they  could 
have  done,  and  intended  to  do,  the  court  can  do,  and  whatever 
mistakes  they  or  the  officer  have  made,  whereby  the  intention 
of  the  contacting  parties  has  been  defeated,  may  be  cured.  It 
is  the  power  to  cure  and  not  a  power  to  make  deeds. 

Tliis  curative  act  did  not,  however,  give  capacity  toamamed 
woman  to  execute  a  deed,  in  any  other  mode  than  that  pre- 
scribed by  the  deeds  act.  Goshom  v.  Purcdly  11  Ohio  St. 
640 ;  Miller  v.  Hine,  13  Ohio  St.  665. 

Under  the  act  of  1831,  it  was  essential  to  the  validity  of  a 
deed  of  a  married  woman,  that  her  husband  should  join  in  the 
execution  and  a^knowledffrneiit^  before  an  officer,  though  it  is 
not  important  that  they  sliould  do  so  simultanei>usly,  nor  before 
the  same  officer,  nor  that  the  acknowledgment  of  each  should 
appear  by  a  single  certificate.  Ludlow  v.  CPNeH^  29  Ohio  St. 
181 ;  Williams  v.  Robins^  6  Ohio  St.  510  ;  Newell  v.  Ander- 
son, 7  Ohio  St.  12. 

The  act  of  1831  (§  1),  which  governs  as  to  men  and  un^ 
married  women,  requires  signing,  sealing  and  acknowledging 
in  presence  of  two  witnesses,  and  that  the  signing  and  sealing 
shall  also  be  acknowledged  before  an  officer.  Section  2  relates 
to  deeds  of  husband  and  wife,  and  in  addition  to  such  signing, 
sealing  and  acloiowledgment  by  husband  and  wife,  requires 
the  separate  examination  and  acknowledgment  of  the  wife. 

By  section  1  of  the  act  of  1806,  a  deed  by  a  pei-son,  other 
than  a  manicd  woman,  may  be  acknowledged  before  an  officer, 
or  proven  hy  tlte  sxthscrihing  vntnessesj  before  such  officer. 
The  acknowledgment  he/ore  an  officer  being  essential  under 
the  act  of  1831,  but  not  so  under  the  act  of  1805,  if  the  deed 
was  duly  proved  by  the  subscribing  witnesses  before  such 
officer. 

C/iestnut  V.  Slujme^  16  Ohio,  602,  arose  under  the  act  of  1818. 
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In  that  case  there  was  a  joirU  CLcknowledgmerUy  of  hiisbaDd 
and  wife,  and  the  act  of  1818,  like  the  act  of  1831,  made  such 
acknowledgment  an  absolute  requirement  in  a  deed  by  a  man, 
or  unmarried  woman.     2  Chase,  1011. 

In  Ludlow  V.  O'Neill  the  acknowledgment  of  the  wife  was 
taken  and  certified  in  Ohio,  and  that  of  the  husband  afterwards 
before  another  officer  in  California,  and  it  was  held,  tliat 
although  the  wife's  separate  execution  standmg  alone  was  void, 
yet  it  was  cured  by  the  subsequent  execution  by  tlie  husband. 

The  reason  for  holdnig  the  joint  execution  by  the  husband 
and  wife  necessary,  is  that  the  wife  may  have  that  protection 
which  would  be  afforded  her  by  the  care  and  solicitude  of  the 
husband  for  her  welfare,  and  if,  as  in  MiUer  v.  Iline^  he  has 
done  no  act  showing  his  assent  to  the  conveyance,  the  deed 
will  not  be  reformed  as  against  her,  as  it  is  not  his  deed, 
though  as  to  her  the  certificate  is  in  due  form,  except  as  to  a 
joint  acknowledgment.  Chestnut  v.  Sliaiie^  16  Ohio,  602, 
603. 

At  common  law  this  was  a  good  deed,  as  against  Dudley,  by 
a  mere  sealing  aind  delivery.  By  section  1  of  the  act  of  1805, 
it  was  valid  as  to  him,  if  signed,  sealed  and  acknowledged  in 
presence  of  two  subscribing  witnesses,  and  by  acknowledgment 
or  hy  proof  heioTQ  any  of  the  officere  named. 

For  the  wife's  protection  section  2  of  the  act  made  it 
lawful,  if  they  inclined  to  dispose  of  her  estate,  or  her  interest 
in  her  husband's,  to  make,  seal  and  execute  the  conveyance, 
and  afterwards  to  appear  before  the  officer  and  acknowledge 
the  same,  in  doing  whereof  he  shall  examine  the  wife  separate 
and  apart  from  her  husband. 

By  making,  sealing  and  delivering,  jointly  with  the  wife,  he 
afforded  her  all  tlie  protection  contemplated  by  the  act.  By 
her  separate  examination  she  was  shielded  from  his  undue 
influence. 

This  acknowledgment  before  the  officer  after  executing  and 
delivering  the  deed,  could  afford  her  no  additional  protection. 
Her  power  or  capacity  under  the  statute  to  convey, was  complete 
when  he  joined  with  her  in  making,  sealing  and  delivering  the 
instrument,  ^^hich  as  to  him  operated  as  a  conveyance,  and, 
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had  no  mistake  occuiTed,  her  convejance  would  have  divested 
her  title.  jPord  v.  Gregory^  10  Benn.  Mon.  175 ;  Montgomery 
V.  Ilc^son^  Meigs,  437 ;  MourU  v.  Kestersonj  C  Coldw.  452. 

From  this,  we  conclude  that  under  the  act  of  1805,  if  the 
deed  upon  its  face  shows  that  it  has  been  jointly  signed,  sealed 
and  delivered  by  husband  and  wife,  so  as  to  convey  his  interest, 
and  acknowledged  by  the  wife,  though  the  certificate  thereof 
is  defective,  it  is  the  deed  of  husband  and  wife,  within  the 
meaning  of  the  act  of  1857,  and  if  there  is  an  error,  mistake  or 
omission  whereby  it  did  not  carry  out  the  intention  of  the 
grantors,  it  is  within  the  power  of  the  court  to  correct  it. 

The  object  of  the  statute  is  to  enable  courts  to  carry  out  the 
intention  of  the  parties,  both  hus))and  and  wife,  by  curing 
errors,  defects  and  mistakes  in  their  deeds  or  other  conveyances 
made«  by  themselves  or  the  officer  taking  the  acknowledgment, 
by  which  this  intention  was  defeated. 

Obviously,  therefore,  the  words  "deed  or  other  conveyance,'* 
in  the  statute,  does  not  mean  a  valid  instrument,  but  one 
infected  with  some  infirmity,  arising  out  of  an  omission  or 
mistake,  which  defeats  the  intention  of  the  parties.  The 
remedy  is  adequate  to  relievo  the  defect.  Whatever  the  parties 
had  power  to  do,  and  intended  to  do,  the  court  can  require  to 
be  done,  in  order  to  effectuate  the  intention  and  in  furtherance 
of  justice. 

In  the  exercise  of  this  power  the  court  is  clothed  with  the 
same  authority  over  the  deeds  or  other  conveyances  of  a 
man'ied  woman,  as  if  she  were  single. 

If,  therefore.  Mi's.  Dudley  intended  to  part  with  the  foe,  and 
had  all  the  protection  her  husband's  presence,  comisel  and 
judgment  could  aiford  her  against  those  with  whom  she  was 
dealing,  and  all  the  benefits  of  a  separate  examination,  so  as  to 
guard  agiiinst  undue  infiuence  by  him,  she  was  in  a  condition 
competent  to  convey,  and  any  omission  or  inadvertence  of  her- 
self or  the  ofliccr  which  made  her.  act  ineffectual  may  bo 
cured. 

The  only  remaining  questions  are,  did  she  intend  to  convey 
the  fee,  and  if  so,  can  the  errora  of  the  Kentucky  justice,  who 
was  not  authorized  to  act  alone,  be  cured  i 
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The  agreed  statement  of  facts  are  ample  to  convince  the 
court  that  both  Mr.  and  Mrs.  Dadley  intended  to  convejr  tlie 
land  in  fee,  and  that  this  intention  was  defeated  by  the  de- 
fective acknowledgment  alone. 

The  judicial  proceedings,  the  appraisement  and  sale  at  the 
fnll  value,  tlie  receipt  of  the  pnrchase-muney,  the  recitals  and 
covenants  of  warranty  in  the  deeds,  the  delivery  of  possession, 
and  the  attempt  to  acknowledge  by  her,  in  which  she  relin- 
quishes all  her  title,  are  cogent  facts  in  support  of  this  con- 
clusion. 

These  facts  also  show  that,  in  behalf  of  the  purchaser  and 
those  claiming  under  him,  it  is  just  and  equitable  that  the 
relief  should  be  granted.  But  it  is  said  the  defective  acknowl- 
edgment before  a  single  justice  in  Kentucky  cannot  be  cured. 

It  is  said,  as  was  suggested  in  Carney  v.  Hopple^  that  as  he 
was  not  authorized  by  law  to  make  a  certificate,  it  is  not  ad- 
missible to  prove  any  fact  it  contains,  but  the  agi-eed  statement 
supplies  the  proof  that  Mrs.  Dudley  did  sign,  seal  and  acknowl- 
edge, as  shown  by  the  deed.  This  proof  appears  in  the  4th 
clause  of  the  agreed  statement  of  facts,  which  applies  to  all  the 
deeds,  and  is  as  follows : 

"  VI.  The  following  deeds  whic  h  were  respectively  executed 
cmd  acknowledged  at  the  times  andplacea  and  in  tlie  manner 
arndfoTTn  and  by  tlie  several  persona^  just  as  appears  froin  the 
deeds  themselves  and  were  respectively  delivei-ed  to  the  persons 
named  as  gi'antees  therein,  and  who  took  possession  thereunder 
of  the  lots  of  land  described  in  said  deeds ;  which  deeds  were 
recorded  in  the  records  of  Hamilton  county  at  the  time  and  in 
the  place  stated  with  each  deed,  to  wit." 

That  case,  like  this,  was  an  acknowledgment  before  a  single 
justice  in  Kentucky,  where  the  certificate  omitted  the  sepai*ate 
examination  of  the  wife,  and  relief  was  denied  on  the  ground 
that  there  was  no  ^r^?^  that  there  was  such  separate  examina- 
tion. It  is,  in  that  case,  impliedly  conceded,  that  if  there  was 
competent  proof  of  such  separate  examination,  as  there  is  in 
this  caBC,the  deed  would  have  been  cured. 

If,  by  mistake,  the  acknowledgmeut  was  taken  before  an 
officer  not  authorized  to  act,  and,  by  reason  thereof,  the  con- 
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veyance  fails  of  its  intended  eflEect,   we  see  no  reason  why  it 
may  not  be  cured. 

Thus,  in  Spinning  v.  Home  Build,  Association,  26  Ohio  St. 
483,  the  acknowledgment  of  an  act  of  incorporation,  made 
l>efore  a  notary  pitblio,  who  was  not  authorized  to  take  it,  was 
held  curable  under  the  act  of  1859. 

The  real  question  is,  did  the  party  intend  to  convey  ?  If  he 
did,  and  made  a  mistake,  which  defeated  that  intention,  it  may 
be  cured,  whatever  its  form  or  character,  if  justice  and  equity 
demands  it.  This  is  the  rule  as  to  all  persons  sui  juris,  in- 
dependent of  the  statute,  and  the  object  of  the  statute  was  to 
make  this  power  retroactive,  and  to  extend  it  to  deeds  or  other 
conveyances  of  married  women. 

This  deed  upon  its  face  shows  that  the  parties  undertook 
jointly  to  convey,  and  that  the  wife  separately  acknowledged 
and  relinquished  alt  her  right  in  the  land,  but  by  her  mistdi^e, 
as  we  may  presume  from  her  manifest  intention  to  part  with 
her  title,  she  did  so  before  an  officer  not  authorized  to  act,  and 
by  his  mistake  or  omission  the  certificate  failed  to  embody  a 
substantial  statement  of  all  the  material  matters  required. 

We  think  the  plain  tiflE  in  error  is  entitled  to  have  relief  as 
prayed  for. 

Judgment  reversed   and  judgment  far 
plaintiffs  in  error  on  cross-petilion. 


Heney  Koltekbrock  v.  Louisa  D.  Cracraft  et  al. 

When  a  statute,  which  repeals  a  prior  statute  on  the  same  subject,  is  to 
take  effect  and  be  in  force  from  and  qfier  a  day  named,  it  does  not  take 
effect  until  the  expiration  of  the  day  named. 

The  curative  provisions  of  t ho  act  of  1857  (1  S.  &  C.  694)  as  revised  (75 
O.  L.  783),  extends  only  to  deeds  or  otlier  conveyances  of  husband  and 
wife,  defectively  executed  by  reason  of  some  error,  defect  or  mistake. 
It  does  not  authorize  the  court,  in  the  exercise  of  its  chancery  powers, 
to  compel  a  married  woman  to  execute  a  deed  in  the  specific  perform- 
ance of  her  contract,  as  if  she  were  fif crime  wle. 
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A  deed  for  the  wife's  lands,  duly  executed  and  acknowledged  by  the  ^ 
husband,  under  the  act  of  1830  (2  Chase,  1189),  but  not  signed  or  sealed 
by  the  wife,  is  not  her  *'  deed  or  other  conveyance,"  within  the  cura- 
tive provisions    of   said  act   (75  O.  L.  783.  §  6),   though   privately 
acknowledged  by  her  before  an  ofQcer. 

Neither  is  it  her  *'  intitrument  in  writing,"  within  the  meaning  of  the  act 
of  1859  as  revised.    75  O.  L.  782. 

Where  the  husband  becomes  seized  of  an  estate  by  the  curtesy,  and 
during  the  life  of  his  wife  assumes  to  convey  the  fee  of  the  land,  and 
puts  his  grantee  in  possession,  the  conveyance  of  the  husband  is  a 
valid  transfer  to  the  extent  of  his  estate,  and  if  he  survive  her,  the 
statute  of  limitations  does  not  commence  to  run  against  her  heirs  until 
the  termmation  of  his  life  estate. 


EsBos  to  the  Superior  Court  of  Cincinnati. 

This  case  was  considered  with  Dengeiihart  v.  Cracrafty  just 
reported. 

The  agreed  statement  of  facts  in  that  case  is  applicable  to 
this,  and  need  not  be  repeated. 

The  rights  of  the  parties  in  this  case  depend  on  the  validity 
and  effect  of  a  deed  to  Samuel  BroadAJoeU^  acknowledged  and 
delivered  in  1820.  He  was  a  purchaser  under  the  same  judicial 
proceedings  and  sale  as  in  Dengenhart's  case. 

In  this  case  the  Broad  well  deed  was  not  signed  and  sealed  by 
Mrs.  Dudley,  but  was  acknowledged  by  her  in  the  same  de- 
fective fonn  as  the  Park  deed,  and  before  the  same  officer,  and 
was  subsequently  duly  acknowledged  by  her  husband. 

The  additional  facts  will  be  found  in  the  opinion. 

The  counsel  in  this  case  are  the  same  as  in  Dcngenhart  v. 
Cracrafty  the  case  immediately  preceding,  and  such  parts  of 
the  argument  in  that  case  are  referred  to  as  are  applicable  to 
this. 

Johnson,  J.  This  deed  was  dated  May  1,  1818,  and,  upon 
its  face,  was  signed  and  sealed  by  all  the  grantors  except  Mrs. 
Dudley,  though  her  name  was  in  the  granting  clause,  and  there 
was  a  blank  space  for  her  name,  with  a  scroll  seal  opposite.  It 
was,  however,  acknowledged  by  her,  June  20, 1820,  in  Kentucky, 
before  a  single  justice,  whose  certificate  has  the  same  defects  as 
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in  Dengenliart's  case.     August  20,  1820,  it  was  duly  acknowl- 
edged by  her  husband  and  the  other  grantors  in  proper  form. 

I.  The  act  of  1805  (1  Chase,  484)  was  in  force  May  1,  1818, 
when  this  deed  was  signed  and  sealed  by  all  the  parties  except 
Mrs.  Dudley,  as  the  act  of  1818  (2  Cliase,  1041),  which 
repealed  it,  took  effect  ^^from  and  after^^  May  1,  1818.  (2 
Chase,  1043.) 

As  the  act  of  1820  (2  Chase,  1139),  which  repealed  the  act 
of  1818,  took  effect  "from  and  after"  June  1,  1820,  it  was  in 
force  when  tlie  deed  was  acknowledged. 

II.  Its  validity  as  a  conveyance  of  the  title  of  Mrs.  Dudley 
must  therefore  be  determined  by  the  act  of  1820,  as  she  neither 
signed,  sealed  or  delivered  the  instrument  while  either  the  act 
of  1805  or  of  1818  was  in  force. 

In  Dengenhart's  case  we  have  held  that,  under  the  act  of  1805, 
a  deed  which  she  jointly  with  her  husband  signed,  sealed  and 
delivered  was  ineffectual  to  pass  her  title  by  reason  of  a  defect- 
ive acknowledgment.  A  fortiori^  this  is  so,  under  the  provisions 
of  the  act  of  1820,  where  the  same  defect  exists  in  the 
acknowledgment,  and  where  she  did  not  join  in  signiug  and 
sealing  the  instrument. 

III.  Upon  the  facts  stated  in  Dengenhart's  case,  and  under 
tlie  act  of  1805,  it  was  held,  that  the  Park  deed  was  within  the 
curative  provisions  of  the  act  of  1857,  being  a  defectively 
executed  deed  of  husband  and  wife ;  and  the  same  question  now 
arises :  is  the  Broadwell  deed  curable  under  the  same  statute  ? 
We  think  not,  for  the  reason  that  it  is  essential,  under  the  act 
of  1820,  to  the  wife's  capacity  to  make  a  valid  conveyance  of 
land,  that  tliere  be  a  joint  execution  of  the  deed  by  husband  . 
and  wife ;  by  which  I  mean  that  it  should  be  signed,  sealed  and 
acknowledged  by  both  in  the  presence  of  the  subscribing 
witnesses,  and  also  acknowledged  before  an  officer  named,  who 
shall  in  addition  take  the  separate  acknowledgment  of  the 
wife.  Where  the  wife  has  not  signed,  sealed  or  acknowledged 
the  deed  in  the  presence  of  the  witnesses,  though  her  husband 
has  done  so,  and  where  she  has  not  united  with  him  in  the 
acknowledgment  before  the  officer,  she  has  not  had  that  pro- 
tection by  the  comisel  and  advice  of  the  husband  which  is 
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essential  to  her  capacitj  to  convey,  MiUer  v.  Hirie^  13  Ohio 
St  565. 

For  anght  that  appears,  or  that  wo  are  authorized  to  presume, 
she  may  have  omitted  to  sign,  seal  and  deliver  this  deed, 
because  of  the  counsel  and  advice  of  her  husband.  It  was  in 
no  sense  her  act  and  deed  until  signed,  sealed  and  acknowledged 
by  her  jointly  with  her  husband  in  the  presence  of  the  sub- 
scribing witnesses.  The  subsequent  separate  examination  by 
her,  though  it  may  be  in  due  form,  followed  by  the  acknowl- 
edgment of  the  husband,  could  not  make  it  her  deed,  or  the 
deed  of  ''  husband  and  wife  "  under  the  act  of  1857. 

In  equity,  and  as  against  persons  suijizris,  the  court  had, 
independently  of  the  statute,  the  power  to  compel  the  specific 
performance  of  contracts  to  convey  land  whenever  it  was  just 
and  equitable,  and  tliis  remedy  inclnded  relief  against  errora, 
omissions  and  mistakes  in  deeds  and  other  conveyances,  where- 
by the  intention  of  the  parties  was  defeated.  This  remedy  did 
not  exist  as  against  married  women.  PurceU  v.  Goshom^  17 
Ohio,  105.  The  act  of  1857  expressly  extended  this  chancery 
power  over  married  women,  in  case  of  "  deeds  or  other  con- 
veyances of  husband  and  wife,"  but  not  to  her  other  contract 
obligations.  Under  this  act,  equity  is  as  powerless  to  relieve 
against  a  married  woman's  uiistakes  or  to  compel  her  to  perform 
her  general  contracts  as  it  ever  was,  except  only  as  to  her  deeds 
and  other  conveyances  intended  to  convey  or  incuml^er  her 
lands  or  the  right  of  dower  in  her  husband's  lands.  Hence  it 
follows  that  it  is  not  enough  to  show  a  case  for  relief,  against  a 
person  not  under  the  disabilities  of  coverture,  to  bring  it  within 
the  statute. 

As  against  a  married  woman,  it  must  appear,  not  only  that 
she  had  contracted  to  convey,  and  that  it  is  just  and  equitable 
slie  should  be  compelled  to  do  so,  but  that  she  had  intended  to 
do  so,  but  had  failed  to  make  a  valid  deed  by  reason  of  some 
omission,  error  or  mistake.  In  short,  equity  will  reUeve  against 
her  defectively-executed  deed,  when  she  had  capacity  to  make 
it,  but  will  not  compel  her  to  make  a  deed  which  she  has  never 
attempted  to  malce. 

Neither  does  this  general  power  exist  under  the  act  of  1859, 
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for  that,  though  broader  in  its  terms  than  the  act  of  1857, 
extends  only  to  "  instruments  in  writing,"  or  in  "  a  proceeding," 
and  if  this  deed  is  not  her  deedy  because  never  signed  and 
sealed  by  her,  it  cannot  be  her  "  instrument  in  writing  "  for  the 
same  reason.  Whether  the  act  of  1869  or  the  revision  thereof, 
as  in  force  when  this  case  was  tried,  as  it  now  stands,  extends 
to  instruments  in  writing  by  nuirried  women  ^  we  need  not 
determine.  It  is  sufficient  for  this  ciise  to  sa}',  that  when  it 
appears  that  she  did  not  sign  and  seal  the  instrument,  as  the 
statute  requires,  nor  attempt  to  do  so,  the  court  has  no  power 
to  compel  her  to  execute  her  contract  to  convey,  however 
strongly  the  equity  of  the  case  may  appeal  for  relief.  This 
power  extends  only  to  the  case  of  deeds  or  other  conveyances 
which  she  has  defectively  executed.  Tlio  acknowledgment 
only  by  her  did  not  make  it  her  deed,  because  she  could  only 
acknowledge  when  she  had  jointly  with  her  husband  signed  and 
sealed  the  same  as  the  statute  authorizes. 

III.  The  conclusion  reached  entitles  the  plaintiffs  below  to 
recover,  unless  barred  by  the  statute  of  limitations. 

Dudley  and  wife  had  issue,  Ethelbert  L.  Dudley,  bom  about 
1819,  and  subsequently  three  other  children. 

The  deed  was  executed  in  1820,  and  possession  was  then 
delivered  thereunder.  Mrs.  Dudley  died  in  1834,  and  the 
husband  in  1875.  If  his  estate  by  the  curtesy  passed  to 
Broadwell  in  1820,  and  he  and  those  claiming  under  liim  could 
hold  during  his  life,  then  this  action  is  not  barred.  If,  how- 
ever, there  was  a  right  of  entry  to  Mrs.  Dudley  in  1820,  or  to 
her  heirs  at  her  death  in  1834,  then  it  was  barred. 

We  have  then  seizin  in  fee  by  Martha  Catharine  Ludlow  in 
1804,  marriage  in  1816,  birth  of  issue  in  1819,  conveyance  in 
fee  by  the  husband  in  1820,  death  of  the  wife  in  1834,  leaving 
heirs,  death  of  the  husband  in  1875,  and  ejectment  by  the 
heirs  in  1877.  By  the  marriage  the  husband  became  seized,  in 
right  of  his  wife,  during  their  joint  lives.  By  the  birth  of 
issue  in  1819,  his  curtesy  initiate  became  vested,  and  he  had  a 
life  estate  if  he  survived  her,  in  his  own  right. 

Thiere  was  no  defect  in  this  deed  as  to  the  husband.     It  was 
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duly  executed  and  acknowledged  by  him.  It  conveyed  to  the 
purchaser  all  his  interest  and  estate. 

Tiis  estate  was  a  vested  freehold  during  the  joint  lives,  with 
an  estate  for  life  as  tenant  by  the  curtesy,  in  case  he  survived 
her.  The  purchaser  entered  into  possession  under  this 
conveyance,  and  although  it  was  ineffectual  to  transf 3r  the 
wife's  estate  in  the  fee,  which  was  subject  to  this  freehold  of 
her  husband,  its  legal  effect  was  to  invest  the  purchaser  with 
all  the  husband's  title. 

Neither  the  wife  during  coverture  nor  her  heirs  after  her 
death  had,  as  against  the  vendee,  a  right  of  entry,  for  he  held 
in  right  of  the  husband  during  the  continuance  of  his  estate. 
Canby  v.  Porter^  12  Ohio,  80  ;  Leasee  of  Thompson  v.  Green^ 
4  Ohio  St.  217  ;  Clarke  v.  Clarh,  20  Ohio  St.  128 ;  Denny  v. 
McCahey  35  Ohio  St.  578;  Jackson  v.  Johnson^  5  Go  wen,  74; 
Leasee  of  Borland  v.  Marshall^  2  Ohio  St.  308  ;  Gillespie  v. 
Worfard,  2  Coldw.  C41;  King  Y.J^utaa-,  7  Baxter,  226; 
Vanarsdall  v.  Fauntelroy^  7  J3.  Mon.  401;  Carpenter  v. 
Denoon,  29  Ohio  St.  398. 

But  it  is  claimed  that  by  this  conveyance  by  Dudley  of  tlie 
fee,  when  he  only  had  a  freehold  for  life,  subject  to  the  con- 
tingency of  his  wife  surviving  him,  and  by  putting  Broadwell 
in  possession,  he  forfeited  his  estate,  and  that  the  possession  by 
Broadwell  was  a  disseizin,  and  worked  a  forfeiture  of  his 
particular  estate,  so  that  a  right  of  entry  at  once  vested  in  the 
wife,  or  if  this  wtis  not  so  it  vested  in  the  heirs  at  her  death. 

Such  was  the  law  of  England  in  feudal  times,  where  a  tenant 
for  life  made  a  feoffment.  This  was  based  upon  the  feudal 
notion  that  by  so  doing  he  had  renounced  the  feudal  connection 
between  him  and  his  lord,  and  the  estate  in  remainder  or 
reversion  having  been  divested  by  the  wrongful  transfer  to  a 
stmnger  by  livery  of  seizin,  the  remainder-man  or  reversioner 
might  at  once  enter. 

But  this  rule  only  applied  to  feoffments  with  livery  of  seizin 
which  amounted  to  a  disseizin  of  the  estate  in  remainder  or 
reversion ;  but  this  rule  did  not  pertain  where  the  conveyance 
was  by  bargain  and  sale,  or  any  form  of  deed  under  the  statute 
of  uses,  which  was  not  accomplished   by  actual   transfer  of 

Digitized  by  VJ\^^V  IC 


S90  SUPREME  COURT  OP  OHIO. 

Qallagber  e.  Fleury. 

poeaession.  Thongh  the  deed  was  in  form  a  fee,  it  did  not 
convey  any  more  than  the  grantor  had  to  part  with.  As  tliis 
did  not  disturb  the  seizin  of  the  reversioner  or  remainder- 
man, it  did  not  work  a  forfeiture.  1  Washb.  on  Real  Prop, 
ch.  5,  §  1,  par.  14,  15 ;  1  Cruise  Dig.  109. 

This  commoD  law  doctrine  of  forfeiture,  which  had  its  origin 
in  the  feudal  system,  has  never  been  recognized  in  this  state. 
Ca/rpmter  v.  DmooUj  29  Ohio  St.  398. 

Hence,  we  may  say  of  Mrs.  Dudley  and  her  heirs,  as  was  said 
in  that  case : 

"  They  had  no  interest  in  the  life  estate  which  preceded 
their  estate  in  remainder,  and  no  control  over  tlie  premises 
during  its  continuance,  and,  therefore,  the  owner  or  owners  of 
the  life  estate  could  not,  in  the  nature  of  things,  dispossess 
them,'  or  hold  adversely  to  them  during  the  continuance  of  the 
life  estate,  within  the  meaning  of  the  statute  of  limitations." 

JudgTnerU  affirmed. 


Gallagheb  V,  Flbubt. 


A  decree  for  divorce  and  alimony  granted  to  a  wife  for  the  aggression  of  her 
husband,  provided  that  there  should  be  allowed  to  her,  "as  and  for 
alimony p  out  of  the  plaintiff's  (the  liusband's)  real  property,  according 
to  the  statute  in  •such  case  made  and  provided/'  certain  real  estate 
therein  described.  Held,  that,  under  the  act  of  1853,  51  Ohio  L.  877, 
§  7  (Rev.  Stats.  §  5G99),  she  became  vested,  by  force  of  the  decree,  with 
all  the  title  which  the  husband  had  in  the  premises. 

Error  to  the  District  Court  of  Fmnklin  County. 

.  Jane  Fleury  brought  an  action  in  the  court  of  common 
pleas  of  Franklin  county  against  William  Gallagher  and  James 
Gallagher  to  i*ecover  possession  of  two  lots  of  land  in  the  city 
of  Columbus,  described  in  the  petition,  of  which  real  estate  she 
alleges  she  is  the  owner  in  fee  simple. 

The  defense  to  the  action,  as  set  forth  in  the  answer,  is,  in 
substance,  as  follows : 
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That  Patrick  Langhlin  filed  a  petition  in  the  court  of  com- 
mon pleas  of  said  county  against  his  wife,  Maria  Laughlin,  for 
a  divorce.  That  she  filed  a  cross  petition  in  that  case,  asking 
for  a  divorce  and  alimony.  That  in  1866  the  court  decreed  to 
said  Maria  a  divorce,  on  her  cross-petition,  and  in  the  same 
decree  awarded  to  her  alimony  in  these  words :  ^'  This  decree 
being  based  on  tlie  aggressions  of  the  plaintiff,  it  is  further 
ordered,  adjudged  and  decreed  by  the  court,  that  there  bo  and 
hereby  is  allowed  to  the  defendant,  Maria  Laugh  lin,  as  and  for 
alimony,  out  of  the  plaintiff's  real  property,  according  to  the 
statute  in  such  case  made  and  provided,  the  following  described 
real  estate."  (Here  the  property  is  described  as  in  the  petition 
in  this  case.)  It  is  farther  alleged  in  the  answer,  that  since 
said  decree  was  rendered  Patrick  Langhlin  has  died,  leaving 
the  plaintiff  in  this  case,  Jane  Fleury,  as  his  sister  and  heir ; 
and  that  in  1876  Maria  Langhlin  died,  leaving  William  Gal- 
lagher and  James  Gallagher,  sons  by  a  former  husband,  as 
her  only  heirs. 

In  a  reply  it  is  alleged,  among  other  things,  that  the  real 
estate  decreed  to  Maria  as  alimony  was  more  than  one-half 
in  value  of  Patrick  Laughlin's  real  estate,  and  that  she  took  by 
the  same  decree  all  his  personal  property. 

A  demuri'er  to  the  answer  having  been  overruled,  and  a 
demurrer  to  the  reply  sustained,  tlie  cause  was  submitted  to  the 
court  on  the  petition  and  answer,  and  the  court  rendered  judg- 
ment in  favor  of  the  Gallaghers. 

In  1877,  the  district  court  reversed  the  judgment,  and  this 
petition  in  error  was  filed  in  this  court  to  reverse  the  judgment 
of  revei'sal. 

Harrison^  Olda  <&  Marsh,  for  plaintiff  in  error : 

Under  the  decree  tlie  wife— Mrs.  Langhlin — took  a  fee  simple 

title  to  the  land  in  controversy.     1  8.  &  C.  512 ;  Whittier  v. 

WhiUier^   11  Foster,  452;  2  Bisliop  on  Mar.  &  Div.   509; 

Reeves  on  Dom.  Rel.  827. 
It  was  not  necessary  that  the  decree  should  contain  words  of 

inheritance  in  order  to  giving  an  estate  in  fee.   2  Kent  Comni. 

5 ;  4  Kent  Comm.  6,  7 ;  Tudor  Ld.  Cas.  Real  Prop.  623 ;  Wasli. 

Digitized  by  VjOOQ IC 


592  SUPREME  COURT  OF  OHIO. 

Gallagher  o.  Fleury. 

R.  P.  57-61  iBroadweU  v.  BroadweU,  21  Ohio  St  657; 
Lessee  of  Thompson  v.  Hoop^  6  Ohio  St.  481,  489 ;  Smith  v. 
Berry,  8  Ohio,  366 ;  Howe  v.  FvUer,  19  Ohio,  51 ;  GhoUton  v. 
GhoUtan,  54  Geo.  285. 

Equity  gives  a  fee  without  words  of  inlieritance.  Defraunce 
V.  Brooks,  8  Watte  &  S.  67 ;  North  v.  PhiO^rook,  34  Me.  532, 
and  cases  tliere  cited;  DeUynn  v.  Llewelyn,  8  Jur.,  N.  S. 
1068,  1070. 

If  an  estate  be  created  by  an  act  of  the  legislature,  the  tech- 
nical language  required  in  conveyances  is  not  required  in  the 
grant.     1  Wash.  R.  P.  57. 

Cowoerse,  Woodbury  cfe  Booth,  for  defendante  in  error, 
claimed  that,  as  the  pleadings  show  the  premises  described  in 
the  decree  were  far  more  than  half  of  the  husband's  real  estate, 
and  as  the  wife  obtained  by  the  same  decree  aUoihsv  husband's 
{)er8onal  property,  if  it  was  the  intention  of  the  court  to  allow 
the  defendant  the  bulk  of  her  husband's  property  in /be  wWj^fe, 
that  intention  would  liave  been  expressed  by  the  use  of  the 
words  "  in  fee  simple "  or  their  equivalent.  It  uses  no  such 
words.  The  power  to  make  such  decree  is  conferred  by  statute, 
which  is  in  derogation  of  a  long  established  common  law  rule, 
and  as  against  the  wife  the  language  of  the  decree  ought  to  be 
strictly  construed.  1  Bouv.  Die.  71 ;  2  Bisliop  on  Mar.  &  Div. 
§351. 

The  language  used  in  this  decree  would  not  pass  a  fee  if  used 
in  a  deed  or  will.     1  Wash,  on  R.  P.  83 ;  3  Id.  525,  527 ;  2 

Jarman  on  Wills,  124 ;  4  Kent  Comm.  537. 

i 

Okey,  J.  The  question  presented  in  this  case  is  whether, 
by  the  decree  for  alimony,  Maria  Laughlin  obtained  all  the 
interest  which  Patrick  Laughlin  had  in  the  premises  in  contro- 
versy. If  she  did,  then  the  court  of  common  pleas  decided 
correctly  in  overruling  the  demurrer  to  the  apswer,  sustaining 
the  demurrer  to  the  reply,  and  in  rendering  judgment  in  favor 
of  the  Gallaghers,  and  the  district  court  erred  in  reversing  the 
judgment ;  but  if  by  the  decree  she  took  only  a  life  estate,  then 
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on  her  death  the  estate  passed  to  the  heirs  of  Patrick  Laughlin, 
and  the  judgment  of  the  district  court  is  correct. 

Independently  of  statutory  provision,  alimony  in  England 
and  this  country  is  the  allotment  of  sums  of  money,  payable  at 
stated  intervals,  by  the  husband  for  the  support  of  the  wife. 
The  whole  subject  is  considered  in  the  instructive  cases  of 
Calame  v.  CaZarne^  25  N.  J.  Eq.  548 ;  Burrows  v.  Purple^ 
107  Mass.  428. 

But  in  this  state  the  matter  is  regulated  by  statute.  By  the 
seventh  section  of  the  act  of  1853  (51  Ohio  L.  377),  which  re- 
mained in  force  until  it  was  incorporated  into  the  i^vised  statutes 
(5699),  it  was  provided  as  follows :  "  That  where  a  divorce 
shall  be  granted,  by  reason  of  the  aggression  of  the  husband, 
the  wife  shall  be  restored  to  all  her  lands,  tenements  and  here- 
ditaments, not  previously  disposed  of,  and  to  her  maiden  name 
if  she  so  desires,  and  shall  be  allowed  such  alimony,  out  of  her 
husband's  real  and  personal  property,  as  the  court  shall  think 
reasonable,  having  due  regard  to  the  property  which  came  to 
him  by  marriage,  and  the  value  of  his  real  and  personal  estate 
at  the  time  of  said  divorce,  which  alimony  may  be  allowed  to 
her  in  real  or  personal  property,  or  both,  or  by  decreeing  to  her 
such  sum  of  money,  payable  either  in  gross  or  by  installments, 
as  the  court-  may  deem  just  and  equitable ;  and  if  the  wife 
survive  her  husband,  she  shall  also  be  entitled  to  her  right  of 
dower  in  the  real  estate  of  her  husband,  not  allowed  to  her  as 
alimony,  of  which  he  was  seized  at  any  time  during  the  cover- 
ture, and  to  which  slie  has  not  relinquished  her  right  of  dower ; 
but  if  the  divorce  shall  arise  by  reason  of  the  aggression  of  the 
wife,  she  shall  be  barred  of  all  right  of  dower  in  the  lands  of 
which  her  husband  shall  be  beized  at  the  time  of  the  tiling  of 
the  petition  for  divorce,  or  which  he  may  thereafter  acquire, 
whether  there  be  issue  or  not,  and  the  court  shall  order  to  her 
restoration  of  the  whole  of  her  lands,  tenements  or  hereditaments 
not  previously  disposed  of,  and  also  such  share  of  the  huslxmd's 
real  or  personal  property,  or  both,  as  to  such  court  may  appear 
just  and  reasonable." 

In  BroadweU  v,  BroadweU^  21  Ohio  St.  657,  it  appeared 
that  the  court  below  had  allowed  to  the  wife,  as  alimony,  a  por- 
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tion  of  the  husband's  lands,  and  it  was  stated  in  the  decree,  in 
tenns,  tliat  her  title  should  be  in  fee  simple.  This  court  held 
in  that  case  that  such  decree  was  not  erroneous.  It  was  un- 
necessary, however,  to  express  any  opinion  whether  the  words, 
"in  fee  simple,"  or  any  equivalent  words,  were  necessary  in 
the  decree  to  transfer  the  fee,  and  no  opinion  on  the  question 
was  expressed.  But  in  this  case  a  decision  of  that  question  be- 
comes necessary. 

In  the  absence  of  statutory  provision,  the  decree  of  a  court 
of  equity,  directing  the  conveyance  of  lands,  does  not  operate 
as  such  conveyance,  but  must  be  enforced  by  attachment  and 
sequestration.  Shepherd  v.  Ross  Co.^  7  Ohio,  pt,  1,  271.  len- 
der this  statute,  however,  no  conveyance  is  contemplated,  but 
on  the  contrary,  wlien  a  deci'ee  is  made  allowing  lands  to  a  wife 
as  alimony,  under  the  above  section,  the  title  she  receives 
passes  to  her  co  inatanti.  That  such  title  is  all  the  interest  of 
the  husband  in  such  property,  where  the  words,  as  here,  are 
general,  we  entertain  no  doubt.  The  nile  which  still  requires 
the  word  Iieira  in  a  deed,  in  order  to  pass  a  fee,  has  no  just  .ap- 
plication to  a  statute  like  the  one  under  consideration  ;  nor  has 
the  rule — no  longer  in  existence  here — ^that  a  fee  in  lands  will 
not  pass  by  devise  unless  the  intention  of  the  testator  to  that 
effect  is  apparent  on  the  face  of  the  will.  We  do  not  doubt 
the  power  of  the  court,  in  awarding  to  the  wife  a  portion  of 
her  husband's  lands  as  alimony,  to  so  limit  her  interest  that  it 
will  be  less  than  the  whole  estate  of  the  husband ;  as,  for  in- 
stance, where  he  has  a  fee,  her  intei'est  by  the  decree  for  ali- 
mony may  be  limited  to  a  life  estate ;  but  such  limitation,  to  be 
effectual,  must  be  found  in  the  decree,  and,  as  already  stated, 
in  the  absence  of  such  limitation,  the  whole  interest  of  the  hus- 
band passes  to  the  wife. 

It  is  further  urged,  on  behalf  of  the  defendant  in  error,  that 
the  real  property  of  Patrick  Laughlin,  awarded  to  Maria  Laugh- 
lin  as  alimony,  was  more  than  one-half,  in  value,  of  ail  the  real 
property  owned  by  him ;  that  by  the  same  decree  all  his  j^ersonal 
property  was  awarded  to  her,  and  hence  that  the  court  could 
not  have  intended  she  should  take  a  fee  in  the  lots.  But  the 
decree  must   be  construed  by  its  words,  in  the  way  already 
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stated.  Besides,  none  of  the  evidence  upon  which  the  divorce 
and  alimony  were  decreed  is  before  us.  We  are  aware  that 
some  attempts  have  been  made  to  lay  down  rules  for  tlie  guid- 
ance of  courts  in  awarding  alimony ;  but  every  case  must,  in  a 
large  degree,  depend  on  its  own  facts  for  a  proper  disposition 
of  it,  and,  without  deciding  that  the  question  is  properly  before 
us,  it  is  perfectly  clear  that  the  circnmstance  relied  on,  that  is, 
the  large  proportion  of  the  property  awarded  to  Maria  Laugh- 
lin  as  alimony,  cannot,  properly,  control  us  in  determining  the 
interest  whidi  slie  took  in  the  lands  in  question. 

Jvdgment  of  the  district  court  reversed 
and  that  of  the  court  of  common  pleas 
at 


McCaGUS  f.    MiLLEB  ET  AL. 

Ebbob  to  the  District  Court  of  Butler  County. 

Jf.  Z.  Clark^  for  plaintiff  in  error. 

Hoadh/y  Johfison  c6  Colston^  amd  Thomas  MHUken^  for  de- 
fendant in  error. 

By  the  Couet.  Under  section  314  of  the  code  of  1853,  as 
amended  April  18,  1870  (67  Ohio  L.  Ill),  which  provides: 
"  The  following  persons  shall  be  incompetent  to  testify :  .  .  . 
7th. — ^Husband  and  wife  concerning  any  communication  made 
by  one  to  the  other  during  coverture,  or  any  act  done  by  either 
in  the  presence  of  the  other  during  coverture,  unless  such  com- 
munication was  made  or  such  act  was  done  within  the  known 
presence,  hearing  or  knowledge  of  a  third  person  competent  of 
being  a  witness,"  &c-  Held :  A  husband  or  w^f e  called  to  tes- 
tify to  such  communication  or  act  is  competent  to  testify  as  to 
the  known  presence,  hearing  or  knowledge  of  such  third  person. 
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Union  Mutual  Life  Insukance  Co.  v.  Reif. 

A  policy  of  life  insurance  was  to  be  void,  if  either  of  the  answers  to  the  fol- 
lowing questions  was  false  or  untrue:  *'  Has  the  party  whose  life  is  to 
be  insured  ever  been  intemperate?"  "No."  "Is  the  party  now  of 
correct  and  temperate  habits?"  "Yes."  IIM,  that  these  questions 
and  answers  refer  to  the  /labits  of  the  insured  as  to  the  use  of  intoxi- 
cating liquors,  and  not  to  occasional  praciiees ;  and  if  his  usual  and 
general  habits  were  to  abstain,  or  to  use  in  n^odcration,  an  occasional 
indulgence  to  excess  does  not  render  the  anawers  false  or  untrue.  But 
it  is  not  necessary  to  the  existence  of  intemperate  habits,  that  the 
excessive  use  of  intoxicating  liquor  should  be  continuous  and  daily, 
and  an  instruction  to  the  jury,  that  a  continuous  and  daily  use  of 
intoxicating  liquor  is  necessary  to  constitute  such  a  habit,  is  erroneous. 

Ebroe  to  the  Superior  Court  of  Cincinnati. 

The  action  below  was  founded  upon  a  policy  of  insurance 
upon  the  life  of  Charles  Eeif,  M'ho  died  October  19,  1872. 
The  policy  was  dated  July  22,  1872,  and  was  for  the  sole  and 
Bepara,te  use  of  the  mother  of  the  insured,  who  is  the  plaintiff 
in  the  action,  in  case  she  survived  him. 

Several  defenses  were  specially  pleaded,  upon  which  issue 
was  joined  and  evidence  submitted,  one  only  of  which  is  noticed 
by  the  court  in  its  opinion. 

One  of  the  conditions  upon  which  said  policy  was  issued  was, 
that: 

'*  Sixth.  The  application  herefor  shall  form  and  be  a  part 
of  this  policy ;  and  if  any  statement  made  therein,  or  in  the 
medical  examiner's  certificate  accompanying  it,  by  the  appli- 
cant, or  the  person  whose  life  was  to  be  insured,  shall  bc^found 
trntrice^  in  any  respect^  then  this  policy  shall  be  null  and 
void.'' 

It  is  averred  that  the  following  answers  made  by  Charles 
Reif  in  his  application,  were  false  and  untrue : 

"  Has  the  party  whose  life  is  to  be  insured  ever  been  intem- 
perate?"   Answer:  "No." 

"Is  the  party  now  or  correct  and  temperate  habits?" 
Answer:  "Yes." 
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Appended  to  said  application  was  an  agreement  of  the  appli- 
cant, that  if  there  was  any  untrue  or  fiuudulent  allegation  con- 
tained therein,  which  application  it  was  also  agreed  should  form 
and  be  a  part  of  the  policy,  or  if  anytliing  material  or  impor- 
tant affecting  the  risk  applied  for,  which  the  company  ought  to 
know,  has  been  concealed,  withheld  or  omitted,  the  policy  and 
all  moneys  paid  thereon  were  to  be  forfeited. 

Evidence  was  offered  in  support  of  this  defense.  This  evi- 
dence tended  strongly  to  prove  that  prior  to  and  at  the  date  of 
said  application  the  applicant  was  in  the  habit  of  being  intem- 
perate— of  periodically  getting  drunk,  though  there  were  times 
atid  occasions  of  longer  or  shorter  duration  during  which  he 
was  duly  sober. 

In  view  of  this  testimony  counsel  for  plaintiff  in  error 
requested  the  court  to  charge  as  follows : 

"  9.  The  court  charges  you,  that  if  Charles  Reif  was  addicted^ 
before  July  16,  1872,  to  periodical  apreeing  or  gettitig  druiik^ 
and  the  insurance  company,  its  agents,  and  examining  physician 
were  ignorant  of  such  fact  when  the  insurance  was  effected  and 
the  premium  paid,  the  policy  is  void,  and  your  verdict  must 
be  for  the  defendant,  even  though  there  were  periods  of  lon- 
ger or  shorter  duration  in  which  he  was  duly  sober." 

Also :  "  11.  The  court  charges  you,  tliat  Charles  Reif  was  not 
of  correct  and  temperate  habits,  if,  at  said  time  (the  16th  day  of 
July,  1872),  and  for  a  period  before  tliat  sufficiently  long  to 
hsget  a  hcibit^  lie  was  in  the  habit  of  periodically  getting  drunk^ 
even  though  there  were  times  and  occoMons  of  longer  or  shorter 
duration  in  which  lie  was  dvZy  sober. '''^ 

Each  of  the  foregoing  requests  were  offered  separately  and 
refused,  and  exceptions  taken. 

Upon  this  subject  the  court  charged  as  follows : 

"  The  first  and  second  of  these  answers  which,  it  is  claimed, 
avoids  the  policy,  are  given  to  question  5  in  said  application. 
8aid  question  b  as  follows : 

"  Has  the  party  whose  life  is  to  be  insured  ever  been  in- 
temperate? To  which  Charles  Reif  answered,  *No.'  And 
also,  Is  the  party  now  of  correct  and  temperate  habits.  To 
which  said  Charles  Reif  answered,  '  Yes.'     It  is  obvious  that 
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these  inquiries  are  not  whether  the  person  whose  life  is  to  be 
insured  was  ever  drunk,  or  whethor  he  ever  used  intoxicating 
drinks ;  but  whether  he  has  ever  been  intemperate,  tJiat  w, 
whether^  at  any  period  of  his  lifoy  his  uaiml  and  daily  habits 
were  such  as  to  constitute  and  render  him  what  is  hruruyfi  as 
an  int&rnperate  man — a  man  hahituaUy  und^  the  influence 
of  too  great  an  ainount  of  intoxicating  liq'iwr.  Thej  do  not 
relate  to  the  question  whether  the  applicant  habitually  uses 
intoxicating  drinks,  for  he  may  do  this  and  yet  be' a  temperate 
man;  but  whether,  at  any  period,  or  at  present,  he  habitually 
used,  or  now  uses,  intoxicating  drinks  to  such  excess  as  to  make 
him  an  intemperate  man.  If  you  find,  from  the  testimony, 
that  Charles  Eeif  did  so  JuibltuaUy  use  intoxicating  drinks  to 
excess,  then  the  plaintiff  cannot  recover  in  this  case." 

The  jury  rendered  a  verdict  for  the  plaintiff  below.  A 
motion  for  a  new  trial  was  overruled  and  after  a  judgment 
was  rendered  it  was  affirmed  in  general  term. 

A  reversal  is  now  sought  on  several  grounds,  and  among 
them  for  error,  in  charging  and  refusing  to  charge  as  above 
stated. 

Saijler  dh  Sayler^  for  plaintiff  in  error : 

The  charges  requested  and  refused  by  the  court  on  the 
subject  of  intemperance  were  correct  propositions  and  charges^ 
and  should  have  been  given  as  requested.  May  on  Ins.  328, 
829,  330,  331,  332 ;  Bunyan  on  Ins.  *38,  §  12,  ch.  2 ;  Bliss  on 
Life  Ins.  1  ed.  pp.  16G-1G8,  §§  124,  125 ;  2  ed.  pp.  1T9-183, 
§§  123,  124:,  and  p.  428,  §  252  ;  Sieveking,  Medical  Adviser  in 
Life  Ins.  59,  96-101 ;  Southcomh  v.  Merriman^  1  Car.  &  M. 
286 ;  Ilutton  v.  Waterloo  Life  Ass.  Go.,  1  Fost.  &  F.  735 ; 
Mowry  v.  Home  Life  Lis,  Co,^  9  II.  I.  346,  354 ;  Uorton  v. 
Ejuitable  Life  Ass.  Soc.  of  U.  S,,  2  Big.  L.  «fe  A.  R.  108 ; 
Oonover  v.  Massachusetts  Mut.  Life  Ins.  Co.,  3  Dillon,  217 ; 
MiUer  v.  3fiit  Ben.  L.  Lis.  Co.,  34  Iowa,  222 ;  3futual 
BenejU  Life  Ins.  Co.  v.  HolterJwff,  2  Cin.  Sup.  Ct.  R.  379. 

LLoadly,  Johnson  &  Colston  and  R.  W.  Ifdson,  for  defend- 
and  in  error,  claimed  that  the  charge  of  the  court  on  the 
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subject  of  intemperance  was  correct,  and  cited  Insurance  Co, 
y.HoUerhoff,  4  Bijrelow,  377;  Fox  v.  Inauraivce  Co.^  4  Bigelow, 
461 ;  Van  Valkenburg  v.  Ins.  Co.,  70  N.  Y.  606 ;  Mowry  v. 
Ins.  Co.,  9  R.  I.  355. 

Johnson,  J.  The  ninth  request  was,  that  if  the  jury  foiijid 
that  the  applicant  was,  before  the  date  of  his  application,  ad- 
dicied  to  periodical  spreeing  or  getting  drunk,  without  the 
knowledge  of  the  company  or  its  agents,  the  policy  would  be 
void,  even  though  there  were  periods  of  longer  or  shorter  dur- 
ation in  which  he  was  duly  sober. 

Tiie  eleventh  was  in  substance  the  same,  that,  if  "  he  was  in 
the  hcAit  of  periodicaUy  getting  drank,  even  though  there 
were  times  and  occasions  of  longer  or  shorter  dm'ation  in  which 
he  was  duly  sober,"  the  policy  was  void. 

Each  of  these  requests  was  refused,  and  in  liieu  thereof  the 
court  charged  that  it  was  obvious  that  these  questions  are 
not,  whether  the  insured  was  ever  drunk,  or  whether  he  ever 
used  intoxicating  liquors ;  "  but  whether  he  was  ever  intem- 
perate; that  is,  whether  at  any  psriod  of  his  life  his  usual  and 
daily  habits  were  such  as  to  constitute  and  render  him  what  is 
known  as  an  intemperate  man, — a  mam,  hahitually  under  tlie 
influen^ce  of  intoxicating  liquor ^ 

An  occasional  excess  in  the  use  of  intoxicating  liquor  does 
not,  it  is  true,  constitute  a  liahiU  or  make  a  man  intemperate, 
within  the  meaning  of  this  policy ;  but  if  the  habit  has  been 
formed  and  is  indulged  in,  of  drinking  to  excess  and  becoming 
intoxicated,  wliether  daily  and  continuoudy,  or  periodically, 
with  sober  intervals  of  greater  or  less  length,  the  person  ad- 
dicted to  such  a  habit  cannot  be  said  to  be  of  temperate  habits, 
within  the  meaning  of  this  policy. 

In  view  of  the  fact,  that  the  evidence  strongly  tended  to 
show  that  it  was  the  habit  of  Jhe  insured  to  indulge  to  excess 
at  frequent  times,  and  did  not  tend  to  show  a  case  of  daily  or 
continuous  state  of  intoxication,  this  charge  was  clearly  mis- 
leading. From  it  the  jury  might  well  understand,  and  in  view 
of  the  whole  evidence,  we  think,  may  reaf»onably  have  under- 
stood, that  Charles  Rief  was  of  correct  and  temperate  habits. 
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althougli  it  was  his  habit  to  get  drunk  periodically  and  fre- 
qnenilj,  with  sober  intervals  of  longer  or  shorter  duration. 

The  habit  of  using  intoxicating  liquors  to  excess  is  the  result 
of  indulging  a  natural  or  acquired  appetite,  by  continued  use, 
until  it  becomes  a  customary  practice. 

This  habit  may  manifest  itself  in  practice  by  daily  or  peri- 
odical intoxication  or  drunkenness. 

Within  the  purview  of  these  questions  it  must  have  existed 
at  some  previous  time,  or  at  the  date  of  the  application,  but  it  is 
not  essential  to  its  existence  that  it  should  be  continuously  prac- 
ticed, or  that  the  insured  should  be  daily  and  habitually  under 
the  influence  of  liquor. 

Wliere  the  general  habits  of  a  man  are  either  abstemious  or 
temperate,  an  occasional  indulgence  to  excess  does  not  make 
him  a  man  of  intemperate  habits.  But  if  the  habit  is  formed 
of  drinking  to  excess,  and  tlie  appetite  for  liquor  is  indulged  to 
intoxication,  either  constantly  or  periodically,  no  one  will  claim 
that  his  habits  are  temperate,  though  he  may  be  duly  sober  for 
longer  or  shorter  periods  in  the  intervals  between  the  times  of 
his  debauches. 

In  Miller  v.  Mutual  Benefit  Ins.  Co.^  34  Iowa,  222,  the  in- 
sured was  shown  to  be  a  man  who  indulged  in  a  periodical 
habit  of  drinking  to  excess,  and  protmcting  these  debauches 
until  his  strength  was  exhausted.  These  excesses  were  not  of 
long  duration,  and  were  followed  by  seasons  of  sobriety  which 
would  Itust  for  months.  In  one  of  these  debauches,  he  died  of 
deli r turn  tremens.  It  was  held  he  died  from  intemperance. 
Who  would  say  that  such  a  man  was  of  temperate  habits? 
Such  a  habit  of  inteiipcranee  is  quite  as  material  to  the  risk, 
and  equally  as  much  within  the  terms  of  this  policy,  as  the 
habit  of  daily  intoxication.  Indeed,  high  medical  authority  is 
not  wanting  to  show  that  periodical  drunkenness,  the  result  of 
an  uncontrollable  appetite,  is  generally  much  more  excessive, 
and  therefore  more  dangerous,  than  daily  habitual  intoxication. 

But  it  is  (jlalmed  that  the  latter  part  of  this  charge  cures  any 
error  that  may  exist,  caused  by  the  use  of  the  word  "  dai!}-,"  in 
the  li  rot  part.  We  think  not.  The  concludln'T^  sentcTico:  "If 
you  find  from  the  evidence  that  Charles  Reif  did  so  halntiudlij 
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use  intoxicating  drinks  to  excess,  then  the  pla'ntiS  cannot  re- 
cover," referred  the  jury  back  to  the  deiinitioi\,  wherein  they 
are  told  that  if  his  usual  and  dcdli/  habits  were  to  be  under  the 
influence  of  liquor,  he  could  not  recover,  and  was  not  a  modifi- 
cation, but  a?  reiteration  of  the  error. 

Judgment  reversed  and  cause  rema/ndedfor 
a  new  trial. 


Teegabdesn.  r.  Davis  ep  al. 

The  rule  that  a  person  through  whose  lands  an  improvement  has  been  laid 
out  and  constructed,  cannot,  after  it  has  been  completed,  have  an  injunc- 
tion to  restrain  the  collection  of  the  tax  or  assessment  to  pay  for  the 
same,  as  laid  down  in  Kellogg  v.  Ely,  15  Ohio  St.  H  is  not  applicable 
to  a  land-owner  who  hud  no  actual  notice  that  the  improvement  was 
being  made,  and  was  not  guilty  of  any  want  of  diligence  in  asserting 
his  rights  before  the  work  was  completed. 

EsBOB  to  the  District  Court  of  Allen  County. 

The  object  of  the  plaintiffs  petition  in  the  court  of  common 
pleas  was,  to  enjoin  the  collection,  by  the  county  treasurer,  of 
an  assessment  against  the  plaintiff's  land,  to  defray  his  share  of 
the  cost  and  expenses  of  laying  out  and  constnieting  a  ditch 
through  the  same.  This  assessment  had  been  pmperly  certified 
and  placed  upon  the  tax  duplicate. 

To  this  petition  a  demurrer  was  filed,  on  the  ground  that  it 
did  not  state  facts  entitling  the  plaintiff  to  the  injunction 
prayed  for. 

The  common  pleas  overruled  this  demurrer  and  enjoined  the 
collection  of  the  assessment. 

On  error  to  the  district  court  this  judgment  was  reversed  and 
the  petition  was  dismissed. 

The  plaintiff  now  seeks  to  reverse  the  judgment  of  the  dis- 
trict court  and  to  aflBrm  that  of  the  common  pleas.  The  facts, 
so  far  as  they  bear  upon  the  question  of  law  raised  by  the  de- 
mui-rer,  will  be  stated  in  the  opinion. 
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Cunniiighain  cfe  Brotkerton^  for  plaintiff  in  error : 
The  law  under  which  these  proceedings  were  had  is  uncon- 
stitutional.    Railroad  Co,  v.  Smithy  25  Ohio  St.  91. 

There  was  no  waiver  in  tliis  case.  Lanib  v.  McKee^  4  Ohio 
St.  167. 

'      Maclcemie  <&  Robhy  for  defendants  in  error : 

Conceding  the  statute  of  1874,  in  which  provision  is  made 
for  a  jury  to  assess  damages  and  compensation  for  private  pix>p- 
ertj,  to  be  unconstitutional,  in  this,  that  it  does  not  give  the 
party  an  opportunity  to  give  evidence  and  be  heard  before  a 
jury,  lias  the  plaintiff  placed  himself  in  a  position  to  question 
its  constitutionality? 

The  record  shows  that  no  objection  was  made  by  the  plaintiff 
to  the  location  of  the  ditch  in  question,  nor  did  he  file  with  tlie 
township  clerk  any  claim  for  damages  afid  compensation.  He 
therefore,  we  hold,  waived  any  objection  to  the  location  and 
establishment  of  said  ditch,  and  Jiny  right  to  compensation  and 
damages  tliereby.  In  other  words,  he  waived  liis  constitutional 
right  to  the  same.  Beckner  v.  Warner^  22  Ohio  St.  293 ; 
KeUog:^.  Ely,  4  Ohio  St.  64 ;  BaJcer  v.  Brainan,  6  Hill,  48  ; 
People  V.  Murray,  5  Hill,  468 ;  Emhury  v.  Corner^  3  N.  Y. 
519 ;  Cooley  on  Const.  Lim.  163. 

Johnson,  J.  The  ditch  in  controversy  was  laid  out  and  con- 
structed under  the  act  of  April  8,  1874.    71  O.  L.  124-135. 

The  plaintiff  having  failed  to  construct  that  portion  allotted 
to  him,  it  was  let  out  as  the  statute  provides,  and  the  cost  of 
the  work  as  well  as  his  share  of  the  expenses,  was  placed  upon 
the  tax  duplicate  to  be  collected  as  other  taxes. 

It  is  conceded  that  this  statute  is  unconstitutional,  because 
the  body  of  men  provided  for  in  the  16th  and  17th  sections 
of  the  act,  to  iix  the  compensation  of  owners  of  land,  is  not  a 
constitutional  jury.  Smith  v.  A.  (&  G,  W.  B.  B.  Co,,  25  Ohio 
St.  91. 

The  law  being  unconstitutional,  the  question  here  is,  does  the 
petition  state  facts  wliich  entitle  the  plaintiff  to  an  injunction  f 


Digitized  by  VjOOQIC 


JANUARY  TERM,  1881.  003 

Tecgarden  v,  Davis. 

It  may  be  aesamed  that  the  provisions  of  tliis  statute  have 
been  substantially  complied  with,  and  that  the  proceedings  are 
in  all  respects  regular. 

It  is  admitted  that  unless  the  plaintiff  in  his  petition  states 
facts  which  constitute  a  waiver  or  estoppel,  the  demurrer  is  not 
well  taken. 

In  support  of  the  demurrer,  the  claim  is,  that  the  petition 
states  facts,  showing  that  the  plaintiff  has  v/aived  the  right  he 
may  have  had,  by  standing  by  and  permitting  the  ditch  to  be 
located  and  constructed  without  objection,  and  therefore,  that 
equity  will  not  interfere  by  an  injunction  to  restrain  the  collec- 
tion of  the  cost  of  the  ditch,  with  which  he  was  propei'ly 
chargeable,  but  will  leave  him  to  his  legal  remedy,  if  he  have 
any. 

This  principle  is  recognized  and  followed  in  Kellogg  v.  Ely^ 
15  Ohio  St.  64;  Goodin  v.  G.  db  W.  Ga/nal  Go,,  18  Oliio  St, 
169 ;  Richer  v.  Warner,  22  Ohio  St.  275  ;  Neffy.  Bates,  25 
Ohio  St.  169 ;  Quintan  v.  Myers,  29  Ohio  St.  500. 

This  rule  is  predicated  on  the  fact  that  the  party  has  slept 
upon  his  rights,  and  has,  by  neglecting  to  assert  them  and  by 
allowing  the  authorities  to  go  on  with  the  improvement  on  liis 
land,  and  presumably  for  his  benefit,  placed  himself  in  a  posi- 
tion where  it  would  be  inequitable  to  allow  him  an  injunction 
to  restrain  the  collection  of  his  share  of  the  work. 

It  is  essential  to  the  application  of  this  rule,  that  the  owner 
should  know  that  the  improvement  is  being  made,  and  have 
the  means  of  stopping  it,  or  objecting  to  it,  before  the  authori- 
ties have  expended  labor  or  money  in  its  construction. 

Without  such  knowledge,  ho  cannot  be  charged  with  neglect 
or  with  standing  by  and  permitting  the  improvement.  Stephan 
V.  Daniels,  27  Ohio  St.  527. 

This  rule,  that  silence  or  acquiescence  may  amount  to  a  waiver 
of  the  right  to  an  injunction  against  the  collection  of  the  tax  or 
assessment,  does  not  apply  where  the  improvement  is  not  on  the 
land  of  tlie  party  sought  to  be  assessed.  In  such  case  h©  may 
have  tha  injunction  after  the  work  is  completed,  unless  he  has 
requested  it  to  be  done  or  promised  to  pay  for  it.  Wright  v. 
Thomas,  26  Ohio  St.  346. 
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In  the  case  at  bar,  the  plaintiflE  was  entitled  to  comxiensation 
for  his  land,  and  if  the  statute  had  provided  a  constitutional 
jury  to  assess  the  value,  he  might  have  waived  his  right  by 
failing,  after  being  notified,  to  file  his  claim  therefor,  but,  as 
was  said  in  Lamb  v.  McKee^  4  Ohio'  St.  167,  "  a  man  cannot 
be  said  to  have  waived  a  thing  which  he  cannot  have,  let  him 
demand  it  ever  so  stoutly."  His  demand  would  have  been 
fruitless,  for  there  was  no  law  for  such  a  jury  as  he  was  entitled 
to.  To  compel  plaintiff  to  pay  for  an  iujprovement  made  on 
his  land,  taken  without  authority  of  law,  and  without  an 
opportunity  of  asserting  his  right  to  compensation,  would  not 
be  in  the  interest  of  justice. 

But  if  wo  examine  the  petition  it  fails  to  show,  or  even  to 
suggest,  any  fact  tending  to  show  a  waiver,  within  the  principle 
of  the  cases  relied  on. 

It  nowhere  appears  that  he  knew  of  the  steps  taken  to 
construct  this  ditch,  or  that  he  stood  by  and  permitted  the  work 
to  be  done  for  his  benefit.  If  we  look  to  the  petition  it  ie 
silent  as  to  whether  plaintiff  had  notice  or  not.  If  we  look  to 
the  record  and  proceedings  of  the  township  trustees  it  also 
fails  to  show  this  important  fact.  That  shows  that  a  petition 
was  filed  July  27,  1874,  by  one  Garner,  for  this  ditch,  through 
certain  lands,  the  plaintiff's  included,  and  that  he,  on  the  same 
day,  gave  bond  as  required  by  the  statute,  and  that  the  case 
was  set  for  hearing  August  11. 

It  further  shows  that  a  notice,  such  as  the  act  requires 
should  be  given  to  land-owners,  signed  by  Gamer,  and  dated 

August    5,  was  addressed  "  To ,"    but  whether  it 

was  ever  served  upon  Teegarden,  or,  if  so,  how,  does   not 
appear  by  affidavit  of  Garner  or  otherwise. 

August  11,  the  trustees  met  at  the  time  and  place  fixed. 
After  this  entry  on  their  record :  "  we  find  that  legal  notice 
has  been  given  to  all  the  parties,"  they  proceed  to  locate  and 
establish  the  ditch. 

Now,  legal  notice,  under  this  statute  may  be  actual,  or  con- 
structive merely. 

The  notice  may  be  given  by  the  petitioner  in  one  of  three 
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ways :  Ist,  by  giving  him  a  copy ;  2d :  if  he  is  a  non-resident 
of  the  county  and  his  residence  is  known  it  may  be  sent  by 
mail ;  and,  3d,  if  his  residence  is  not  known,  tlien  by  publication 
for  two  consecutive  weeks  in  some  newspaper  of  general 
circulation  in  the  county.  Whether  Teegarden  was  a  non- 
resident of  the  county  does  not  appear ;  but  it  is  assumed  tliat  he 
was,  from  the  fact,  that  upon  his  failure  to  do  the  work  allotted 
to-him  a  letter  was  sent  to  him,  addressed  to  St.  Paul,  Pickaway 
county,  Ohio,  offering  him  further  time,  but  whether  that  place 
was  his  residence,  or  whether  he  ever  received  this  letter,  does 
not  appear. 

In  view  of  this  state  of  facts  we  are  of  the  opinion  that  it 
does  not  appear  that  plaintiff  has  stood  by  and  permitted  this 
work  to  be  completed  without  objection. 

So  far  as  appears,  either  from  the  petition  or  from  the  record 
and  proceedings  of  the  township  trustees,  he  had  no  knowledge 
of  the  laying  out  and  construction  of  this  ditch,  until  he  found 
the  amount  assessed  against  him  on  the  tax  duplicate. 

Judgment  of  the  district  cou7*t  reversed  cmd 
of  the  common  pleas  qffirfned. 


Abbott  t.  Boswoeth. 


1.  Where  the  signing  and  sealing  of  a  lease forninety-nineyearsi  renewable 

forever,  are  attested  by  but  one  witness,  the  lessee  acquires  only  an 
equitable  title. 

2,  To  entitle  a  widow  to  dower  in  an  equitable  estate  of  her  husband  he 

must  have  owned  said  estate  at  the  time  of  his  decease.     Rands  v. 
KendaUy  15  Ohio,  671,  followed. 

Error  to  the  Superior  Court  of  Cincinnati. 

This  was  an  action  by  Mary  Jane  Abbott  against  Henry  8. 
Bosworth,  for  dower  in  the  south  half  of  the  premises  below 
described. 
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The  court  found  tlie  following  facts,  and  upon  them  gave 
judgment  for  the  defendant. 

"1.  On  February  1,  1840,  the  trustees  of  Lane  Seminary, 
by  indenture  of  that  date,  and.  recorded  in  book  104,  page  430 
of  the  records  of  said  county,  demised  to  Jonathan  Ely,  his 
heirs,  executors,  administrators,  and  assigns,  a  tract  of  ground 
fronting  167  34-100  feet  on  Elm  street,  by  406  6-10  feet  on 
Locust  street,  for  99  years,  from  October  21, 1839,  renewable 
forever  on  the  same  terms,  for  an  annual  rout  of  thirty-one  dol- 
lars, which  Ely  for  liimself,  his  heirs,  etc.,  covenanted  to  pay. 
Said  lease  was  duly  executed,  and  acknowledged,  save  that  there 
was  but  one  subscribing  witness. 

^'  2.  By  an  instrument  in  writing,  without  date,  but  acknowl- 
edged May  8,  1841,  and  attested  by  one  witness  only,  and 
indorsed  on  the  original  lease,  Jonathan  Ely,  in  consideration 
of  fifteen  dollars,  paid  by  Isaac  C.  Abbott,  sold  and  conveyed 
to  the  said  Abbott,  his  executors,  administrators,  and  assigns, 
^the  within  lease  and  all  and  singular  the  within  demised 
premises.' 

"  3.  On  June  25, 1841,  Isaac  0.  Abbott,  in  consideration  of 
$1.25,  demised  all  his  claim,  title,  and  interest  to  the  south  half 
of  said  land  to  Leonard  H.  Nason,  for  the  unexpired  term  of 
said  lease  and  renewable  forever,  Nason  covenanting  in  the  in- 
strument to  pay  to  the  tnistees  of  Lane  Seminary,  sixteen 
dollars  per  annum  rent,  payable  on  the  same  days  as  the  rents 
reserved  in  the  original  lease. 

*'  The  plaintiff,  who  was  the  wife  of  said  Abbott,  did  not  join 
in  this  instniment." 

The  trustees  of  said  seminary  at  the  date  of  the  lease  to  Ely 
held  tlie  title  in  fee.  The  defendant  now  holds  through  sun- 
dry mesne  assignments  the  interest  acquired  by  Nason.  Isaac 
C.  Abbott  died  in  1876.  Upon  this  state  of  facts  the  plaintiff 
claims  that  she  is  entitled  to  dower  in  said  south  half  of  said 
premises. 


(7.  D.  Robertson^  for  plaintiff  in  error. 
Sage  <6  JlinJde,  for  defendant  in  error. 
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BoYNTON,  0.  J.  To  entitle  the  plaintiff  to  dower  in  the 
premises  demised  by  Isaac  0.  Abbott  to  Nason,  it  must  appear 
that  such  estate  was  one  of  inheritance  within  the  nieaning  of 
the  act  relating  to  dower,  passed  January  28,  1823  (1824). 
29  Ohio  L.  249.  Tlie  first  section  of  that  act  provided,  that 
the  widow  of  any  person  dying  shall  be  endowed  of  one  fnll 
and  equal  third  part  of  all  lands,  tenements  and  real  estate  of 
which  her  husband  was  seized,  as  an  estate  of  inheritance,  at 
any  time  during  the  coverture.  And  of  one-thii-d  part  of  all 
the  right,  title  and  interest,  that  her  husband  at  the  time  of  his 
decease  had  in  any  lands  and  tenements,  held  by  bond,  article, 
lease,  or  other  evidence  of  claim. 

By  the  act  of  March  6,  1839  (2  S.  &  0.  1142),  it  is  provided, 
"  that  permanent  leasehold  estates,  renewable  forever,  shall  be 
subject  to  the  same  law  of  descent  and  distribution  as  estates 
in  fee  simple  are  or  may  be  subject  to."  If  it  be  granted  that 
the  effect  of  this  provision  is  to  convert  permanent  leasehold 
estates  into  estates  of  inheritance,  where  the  instrument  creating 
the  estate  is  properly  executed  and  acknowledged,  and  that  the 
widow  of  the  lessee  is  consequently  entitled  to  dower  in  the 
leasehold  premises,  there  still  is  an  insuperable  objection  to  the 
plaintiff's  right  of  dower  in  the  estate  or  interest  assigned  to 
her  husband  by  Jonathan  Ely. 

The  lease  to  Ely  from  the  tnistees  of  the  seminary  had  but 
one  witness,  and  his  lease  to  Abbott  had  but  one.  Conse- 
quently neither  of  them  acquired  any  legal  title  to  the  premises 
demised.  The  first  section  of  the  act  to  provide  for  the  proof, 
acknowledgment  and  recording  of  deeds  and  other  instruments 
of  writing  (1  S.  &  C.  458)  requires  the  signing  and  sealing  of 
all  instruments  in  writing  by  which  any  land,  tenement  or 
hereditament  shall  be  conveyed,  or  otherwise  affected  or  incum- 
bered in  law,  to  be  acknowledged  by  the  grantor  or  maker  in 
the  presence  of  two  witnesses,  who  must  attest  such  signing  and 
sealing,  and  subscribe  their  names  to  such  attestation.  By  the 
ninth  section  of  said  act,  a  lease  of  school  or  ministerial  lands 
for  a  term  not  exceeding  ten  years,  and  of  any  otlier  lands  for 
a  term  not  exceeding  three  years,  is  excepted  from  this  require- 
ment. 
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The  lease  in  the  present  case  does  not  fall  within  the  class 
not  required  to  be  acknowledged.  It  was  a  l^ase  for  ninety- 
nine  years,  renewable  forever,  and  to  create  thereby  a  legal 
estate  or  seizin,  its  execution  attested  by  two  witnesses,  was  an 
indispensable  formality.  Hence,  the  estate  acquired  by  Ely, 
and  the  only  one  he  could  part  with,  was  wholly  equitable ; 
and  had  he  possessed  a  legal  estate  instead  of  an  equitable  one, 
Abbott  could  have  acquired  but  an  equitable  interest  under  a 
lease  attested  by  but  one  witness.  To  entitle  a  widow  to 
dower  in  an  estate  of  which  her  husband  had  an  equitable  title 
only,  he  must  liave  owned  such  equitable  estate  at  the  time  of 
his  decease.     Randn  v.  KendaUy  15  Ohio,  671. 

Judgment  affirmed. 


Thb  Fabmees'  Iksukanob  Company  ^.  Abchee. 

The  condition  of  a  policy  of  insurance  upon  a  dwclliDg-liouse  was,  that 
it  would  be  void  if  there  was  any  siUe,  transfer  or  change  of  title,  with- 
out the  consent  of  the  insurer.  The  insured,  without  such  consent, 
sold,  and,  by  deed  of  general  wnrrjinty,  conveyed  the  land  on  which 
the  property  insured  was  situated,  and,  in  part  consideration  Uicrefor, 
took  from  the  purchaser  a  bond,  acknowledged  under  the  deeds  act, 
covenanting  to  permit  the  insured  to  use  and  occupy  the  dwelling- 
house  as  his  own  during  his  natural  life.  Hdd^  that  this  avoided  the 
policy. 

Eerob  to  the  District  Court  of  Noble  County. 

i 

The  plaintiff  in  error  issued  to  Simon  Archer  a  policy  of  in- 
surance for  five  yeai-8,  from  July  19th,  1871,  for  $700 ;  $500  of 
which  was  on  his  dwelling-house,  and  $200  on  furniture  and 
clothing,  of  which  the  insured  was  the  owner. 

The  action  below  was  to  recover  $500  for  a  total  loss  of  the 
dwelling-house,  by  tire,  on  the  24tli  of  August,  1874. 

Several  defenses  were  pleaded,  but  one  only  will  be  stated,  as 
it  presents  the  legal  point  considered  by  the  court 

It  was  a  condition  of  tlie  policy  that  it  sliould  be  void  "  if  the 
property  be  sold  or  transferred,  or  any  change  takes  place  in 
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the  title  by  legal  process  or  otherwise."  The  defense  pleaded 
was,  that  on  the  22d  of  December,  1873,  the  insured  sold  and 
conveyed  by  deed,  with  covenants  of  general  warranty,  the 
fann  on  which  the  insured  property  was  situated,  to  one  Michael 
Archer,  who  continued  to  own  the  same  at  the  time  of  the  loss. 

It  appears  from  a  copy  of  this  deed  that  the  conveyance  was 
in  fee,  without  any  reservation,  and  it  is  averred  that  this  trans- 
fer was  without  the  knowledge  or  consent  of  the  company. 

The  reply  admits  the  sale  and  the  execution  of  this  convey- 
ance, but  alleges  that  it  was  in  trust ;  but  as  part  of  said  trans- 
action, and  as  part  consideration  therefor,  said  Michael  Archer, 
by  his  deed  dated  January  27,  1874,  conveyed  to  the  insured 
said  dwelling-house,  for  his  exclusive  use  and  occupancy,  for 
the  term  of  his  natural  life,  and  therefore  he  was  the  owner  of 
the  building  at  the  time  of  the  fire. 

This  instrument  of  January  27,  1874,  denominated  in  the 
reply  as  a  conveyance  to  plaintiff  of  the  dwelling-house,  is  set 
out  in  the  bill  of  exceptions. 

It  is  in  form  a  bond,  executed  by  Abraham  Archer,  Patrick 
Archer  and  Michael  Archer^  to  Simon  Archer,  in  the  penal 
Bum  of  $6,000.  The  obligors  recite,  that  in  consideration  of 
deeds  with  covenants  of  general  warranty,  to  them  executed 
by  Simon  Archer,  whereby  he  has  conveyed  to  them  all  his 
lands  and  tenements  in  Noble  county,  and  has  set  over  to  them 
all  his  pereonal  property  absolutely  and  equally  to  them,  they 
obligate  themselves  to  pay  all  his  debts ;  also  to  pay  to  sundry 
named  persons  specified  amounts.  This  obligation  then  stipu- 
lates tliat  they,  the  said  Abraham,  Patrick  and  MicJiod^  will 
"  permit  him,  the  said  Simon,  the  sole  use  and  occupaneii  of 
his  present  mansion  house  and  household  goods  as  long  as  he 
shall  live,  as  completely  and  fully  as  if  it  was  his  own ;"  that 
they  give  and  secure  to  him  as  good  a  living  off  said  lands  as  if 
they  were  his  own  ;  permit  his  daughters  to  remain  with  him ; 
give  him  one- fifth  of  the  products  of  said  lands,  which  is  made 
a  perpetual  charge  on  the  whole  of  said  lands,  during  his  natural 
life  ;  furnish  him  with  all  necessary  fuel  and  the  use  of  a  good 
riding  horse  during  the  same  period. 
VOL.  XXXVI. — 39 
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This  bond  was  acknowledged  before  a  justice  of  the  peace, 
the  same  as  a  deed  or  lease. 

A  demurrer  to  this  reply  was  overruled,  and  on  the  trial  the 
court  refused  to  charge  the  jury  that  the  facts  above  stated 
amounted  to  a  change  of  title,  but  did  charge,  that  if  the  deed 
to  Michael  of  the  land  on  which  the  dwelling-house  was  situate, 
and  the  above  recited  bond  were  parts  of  the  same  transaction, 
the  insured  was  still  the  owner  of  the  house,  within  the  terms 
of  the  ix>licy,  and  that  the  transaction  did  not  amount  to  such 
a  change  of  title  as  to  avoid  the  policy. 

A  verdict  and  judgment  were  rendered  on  the  policy  for  the 
loss  of  the  dwelling-house. 

This  judgment  was  affirmed  by  the  district  court. 

Chritchfield  cfe  Graham^  for  plaintiff  in  error : 

I.  It  was  stipulated  that  if  the  property  should  be  sold,  trans- 
ferred, or  any  change  made  in  the  title,  the  policy  should  become 
void.  To  hold  that  the  defendant's  breach  of  these  conditions, 
consequent  to  his  deed  to  Michael  Archer,  was  obviated  by  the 
bond,  is  to  destroy  the  agreement  of  the  parties  and  render  the 
language  of  the  policy  meaningless.  Savage  v.  Howard  Ins. 
Co.,  52  N.  Y.  502 ;  Foot  v.  Hartford  Ins,  Co.,  119  Mjvss.  259 ; 
Wood  on  Insurance,  §  325,  p.  551 ;  Western  Ma^s.  Ins.  Co.  v. 
Richer,  10  Mich.  279 ;  Home  Ins.  Co.  v.  Hauslein,  60  111.  521 ; 
Grevemeyer  v.  Southern  Ins.  Co.,  62  Penn.  St.  340 ;  Mclntire 
v.  Norwich  Fire  Ins.  Co.,  102  Mass.  %\0 ;  Abbott  v.  Hdmbden 
Ins.  Co.,  30  Me.  414 ;  Perry  v.  LoriUard  Ins.  Co.y  6  Lans. 
201 ;  Yoimg  v.  Eagle  Ins.  Co.,  14  Gray  (Mass.)  150  ;  Adams 
V.  Hochingham  Ins.  Co.,  29  Mo.  292 ;  Barnes  v.  Union  Ins. 
Co.,  51  Me.  110;  Hazard  v.  Franklin  Ins.  Co.,  7  R  I.  427; 
Reynolds  v.  Mutual  F.  Ins.  Co.,  34  Md.  280 ;  McEwan  v. 
Erase,  1  Mich.  (N.  P.)  118 ;  Dadmun  Manufg.  Co.  v.  Wor- 
cester Ins.  Co.,  11  Met.  429 ;  BUson  v.  Manufg  Ins.  Co.,  7  Am. 
Law  Ecg.  661 ;  Buchanan  v.  Westchester  Ins.  Co.,  61  N.  Y. 
661 ;  Burger  v.  Farmers'  Ins.  Co.,  71  Penn.  St.  422 ;  H<xde 
V.  Providence  Ins.  Co.,  6  R.  I.  567 ;  Mt.  Vernon  MarCf^g  Co. 
V.  Summit  Co.  Ins.  Co.,  10  O.  S.  347. 

II.  Tlio  application  was  made  a  part  of  the  policy.    Byera  v. 
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Farmers  Ins.   Co.^  receatlj  decided  by  this  court;  and  see 
cases  there  cited. 

B.  F.  Spriggs^  for  defendant  in  error. 

Johnson,  J.  Did  the  courts  below  err  in  holding  that  the 
condition  of  the  policy  against  alienation  was  not  broken  by 
the  deed  of  the  insured  to  Michael  Archer  of  the  land  on 
which  the  dwelling-house  insured  was  situate  ? 

"We  presnme  from  the  nature  of  the  transaction  tliat  it  was 
a  family  settlement.  Simon  Archer,  the  insured,  had  several 
tracts  of  land  in  Koble  county. 

By  several  deeds  of  general  warranty  he  sold  and  conveyed 
all  these  lands,  in  distinct  parcels,  to  Abraliam,  Patrick  and 
Michael  Archer,  and  at  the  same  time  sold  and  set  over  to 
them,  in  equal  shares,  all  his  personal  property;  in  consideration 
of  which,  they  bound  themselves,  under  a  penalty  of  $6,000, 
to  pay  all  his  debts^  pay  certain  females  bearing  his  name 
specified  amounts,  sell  certain  of  the  lands  so  conveyed  to  pay 
his  debts,  permit  him  the  sole  use,  as  his  own,  of  the  insured 
dwelling-house  on  the  lands  conveyed  to  Michael,  as  long  as  he 
shall  live,  give  and  secui*e  to  him  a  good  living  off  all  the  lauds 
so  conveyed,  permit  his  daughters  to  live  with  him,  and  give 
him  one-tifth  of  the  products  of  all  lands  so  conveyed,  which 
were  made  a  charge  thereon,  during  his  natural  life.  These 
and  other  stipulations  for  the  support  and  comfort  of  the 
gi-antor,  they,  the  said  Abraham,  Patrick  and  Michael,  jointly 
and  sevemlly  bind  themselves  to  perform,  and  this  instrument 
is  acknowledged  before  a  justice. 

We  assume  that  this  deed  in  fee  to  Michael  Archer  for 
the  land,  including  the  dwelling-house,  and  the  covenants  of 
the  bond,  by  which  a  home  and  a  support  was  provided  for  the 
grantor  during  his  life,  were  equivalent  to  a  reservation  by  the 
insured,  in  his  conveyance  to  Michael,  of  a  life  estate  in  the 
dwelling  house,  and  that  the  transaction  as  a  whole  vested  in 
him  at  least  a  qualified  life  estate  in  the  property  insured. 
Tills  being  so,  it  is  clear  that  the  plaintiff  below  had  at  the 
time  of  the  fire  an  insurable  in  tercet  in  the  buildin^t  and  sus- 
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tained  a  loss  by  its  destruction.  It  is  also  clear,  that  as  the 
owner  of  a  life  estate  in  the  dwelling,  the  value  of  such  insura- 
ble interest  is  changed  bj'  this  transaction.  As  owner  in  fee, 
his  interest  in  the  property  insured  equaled  its  value.  An 
owner  of  an  estate  for  life  in  this  dwelling,  its  value  depended, 
treating  it  as  an  unqualified  life  estate,  on  his  age  and  his 
expectation  of  life.  This  again  depended  on  his  health,  and 
all  the  contingencies  to  which  life  is  subject.  Treating  it, 
however,  as  in  fact  it  was,  a  qualified  life  estate,  pei-sonal  to 
himself,  a  permit  for  him  to  use  and  occupy  while  he  chose  to 
make  that  his  home,  it  was  still  less  valuable. 

It  was  his  so  long  as  he  chose  to  use  and  occupy.  The  estate 
was  limited  to  his  use  and  enjoyment  as  a  home,  but  if  he  chose 
from  any  cause  to  leave  it,  the  right  was  of  no  value  to  others. 

The  insurable  interest  of  the  defendant  in  error  was  the 
value  of  the  use  to  him.  Whether  tliis  value  was  greater  or 
less  than  the  amount  of  the  policy  does  not  appear.  Even 
if  it  be  valued  as  life  estates  usually  are  it  might  be  much  less. 
That  would  depend  on  the  value  of  the  fee  in  the  dwelling, 
and  his  expectation  of  life.  So  far  aj9  we  learn  from  the  record 
the  property  as  a  whole  was  insured  to  its  full  value  as  in  fee. 

In  no  event  could  his  loss  exceed  the  value  of  his  life  interest, 
which,  if  he  is  very  old,  would  be  much  less  than  the  whole. 
In  case  of  a  man  sixty -five  years  of  age,  the  value  of  this  life 
right,  at  six  per  cent,  would,  according  to  the  nsual  tables,  be 
worth  45  per  cent,  of  the  whole  value  of  the  property. 
American  Almanac,  1856,  p.  228. 

In  case  his  right  be  regarded  as  personal  to  himself  and  not 
alienable,  its  value  would  be  still  less. 

From  the  facts  stated  it  is  apparent  there  was  a  material 
change  in  the  value  of  the  insurable  interest  by  this  sale  and 
reconveyance. 

The  condition  of  the  policy  is,  that  if  any  sale,  transfer  or 
change  of  UUe  takes  place,  it  becomes  void.  The  object  of 
this  clause  is,  not  to  prevent  a  recovery  where  the  insured  has 
parted  with  his  insurable  interest,  for  in  that  case  there  could 
be  no  recovery  if  such  a  condition  were  omitted,  because  there 
could  be  no  loss  ;^  but  it  is  to  prevent  any  sale,  transfer  or 
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change  of  title,  even  where  an  insurable 'interest  remained,  that 
would  change  the  relations  of  the  insured  to  the  property.  The 
object  is  to  prevent  any  change  iu  the  title  that  may  increase 
the  risk  by  increasing  the  temptation  or  motive  to  burn  the 
property,  or  to  take  less  interest  in  guarding  and  preserving  it 
from  destruction  by  fire.  Any  change  or  transfer  of  title  which 
carries  with  it  a  change  of  the  interest  in  the  property,  of  a  na- 
ture calculated  to  have  this  effect,  is  a  violation  of  the  condition. 

Whether  a  nominal  change  of  title, without  a  change  of  insur- 
able interest,  would  avoid  the  policy,  we  do  not  consider  or  de- 
termine. 

We  hold,  therefore,  that  Simon  Archer,  by  his  deed  in  fee 
simple  to  Michael  Archer,  and  by  taking  back  to  himself  a  life 
right  to  use  and  occupy  the  dwelling-house  insured,  not  only 
changed  his  title  but  his  insurable  interest  therein,  and  that 
thereby  he  avoided  the  policy.  Ayers  v.  Hartford  Ins.  Co,, 
17  Iowa,  17G ;  Springjielcl  Ins.  Go.  v.  Brovm^  1  Ins.  Law 
JouiTial,  57 ;  Savage  v.  Howard  Ins.  Co.^  52  N.  Y.  502 ;  Orrel 
V.  Hampton  Ins.  Co.,  13  Gray,  431 ;  Sjpringfield  Ins.  Co.  v. 
AUen,  43  N.  Y.  389 ;  Alhott  v.  Hampden  Ins.  Co.,  30  Maine, 
414 ;  Home  Mutual  Ins.  Co.  v.  Hauslein,  60  111.  521 ;  Hoxie 
.v.  Prov.  Mut.  Ins.  Co.,  6  R.  I.  517 ;  BUson  v.  Man^s  Ins.  Co., 
7  Am.  Law  Reg.  601 ;  Perry  v.  LoriUard  Fire  Ins.  Co.,  61  ]!^". 
Y.  214;  Mclntire  v.  Norwich  Fire  Ins.  Co.,  102  Mass.  230. 

Care  should  be  taken  to  distinguish  between  cases  where  the 
condition  is  to  prevent  a  sale,  transfer  or  change  of  title,  and 
those  where  the  condition  is  construed  to  prevent  a  change  in 
the  insurable  interest. 

Thus,  in  Uitclicock  v.  N.  W.  Im.  Co.,  26  K  Y.  68,  the  con- 
dition was  against  a  transfer  or  termination  of  the  interest 
of  the  assured,  and  it  was  held  that  a  deed  in  fee  with  a 
jnortgage  back  for  the  purdiase-money  did  not  work  such  a 
cliango  as  to  defeat  the  policy.  The  distinction  between  this 
class  of  cases,  depending  as  it  does  on  the  terms  used  to  restrict 
alienation,  is  pointed  out,  and  the  cases  carefully  distinguished 
in  Savage  v.  Howard  Ins.  Co.,  52  N.  Y.  502,  where  it  was 
held  that  a  sale  and  a  mortgage  back  for  the  purchase-money 
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avoided  a  policy   in   which  the  condition  was  against  "any 
sale,  transfer  or  change  in  the  title  or  possession." 

The  conclusion  reached  upon  the  facts  of  this  case  is  by  uq 
means  a  variance  with  the  decision  of  Byera  v.  Insurance  Co.y 
35  Ohio  St.  606,  where  it  was  held,  under  a  clause  in  the  same 
words  as  in  this  case,  that  this  condition  was  not  broken  by  the 
execution  of  a  mortgage  on  the  insured  property.  It  was  there 
said  thatthe  execution  01  a  mortgage  was,  in  no  proper  interpret 
tation  of  words,  a  sale,  transfer  or  diange  of  title.  In  this  case 
we  hold  that  a  deed  in  fee  simple,  with  a  reconveyance  back  of 
a  life  use  of  the  property,  is  a  change  of  title,  the  effect  of 
which  is  to  materially  change  and  diminish  the  insurable  interest 
of  the  grantor. 

Judgment  reversed  and  cause  remanded. 


Kebs  v.  The  Stat^. 

1.  The  act  of  1877  (74  Ohio  L.  239,  §  9 ;  Rev.  Stats.  §  7079).  making  it 
punislinble  to  convey  l.ind  without  title,  applies  as  well  to  instruments 
purporting  to  convey  lands  situated  beyond  our  territorial  limits  ^ 
to  those  purporting  to  convey  lands  situated  withm  this  state. 

8.  The  provisions  of  that  section  are  not  repugnant  upon  the  ground  that 
by  their  terms  it  is  made  an  oUcnsc  to  contey  land,where  the  party  con- 
veying 1ms  no  title.  To  execute  to  another  an  instrument  in  the  form 
of  a  conveyance  of  land,  with  intent  to  defraud,  is  the  crime  inhibited 
in  the  section. 

8.  In  an  indictment  under  that  section,  for  conveying  land,  it  is  not  essen- 
tial that  a  copy  of  the  deed  be  set  forth  ;  nor  is  it  necessary,  where  the 
instrument  purports  to  convey  land  situated  in  another  state,  to  aver  in 
the  indictment,  i:i  terms,  that  the  deed  was  in  the  form  of  a  proper  con- 
veyance of  land  under  the  laws  of  such  state.  It  is  sulUcient  if  it  be 
averred  in  the  indictment  that  the  conveyance  was  by  deed  of  general 
warranty. 

4.  Where,  in  an  indictment  under  tliat  section,  it  !3  charged  that  the  ac- 

cused sold  and  conveyed  the  l:ind,  such  indictment  is  not  subject  to 
the  objection  that  two  oliencea  arc  charged  therein. 

5.  An  objection  that  it  doc3  not  appear  in  the  record  that  the  indictment 

found  by  the  grand  jury  was  *'  presented  by  the  foreman  to  the  court,"  in 
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accordance  with  the  revised  statutes.  §  7S10,  Is  waived  by  the  plea  of  not 
guilty,  where  there  was  no  motion  to  quash.     Rev.  Stats.  g§  7249,  7253. 

0.  Where  the  record  shows  that  the  jury  for  the  trial  of  a  criminal  case 
was  duly  sworn  to  do  the  only  thing  required  of  its  members  by  the 
statute  (Rev.  Stats.  §  7381),  that  is,  to  well  and  truly  try  and  true  do- 
.  livcrance  make  between  the  state  and  the  accused,  the  fact  that  the 
record  does  not  contain  the  invocation,  "so  help  you  God,"  which  is 
provided  for  at  the  conclusion  of  such  oath,  aftords  no  ground  of  re- 
versiil. 

7.  A  bill  of  exceptions  in  a  criminal  case  taken  under  Revised  Statutes,  g§ 
5802,  7804,  cannot  be  regarded  as  a  part  of  the  record,  unless  it  appears 
from  the  journal  of  the  term  at  which  the  cause  was  tried  and  termin- 
ated, that  such  bill  was  signed  during  that  term  or  within  thirty  days 
^    thereafter. 

Ebkob  to  the  Court  of  Common  Pleas  of  Miami  Connty. 

At  tho  October  term  of  said  court,  1880,  J.  Manford  Koit, 
charged  in  an  indictment  with  selling  and  conveying  land  with- 
out title,  was  convicted  and  sentenced  to  the  penitentiary ;  and, 
on  his  application,  leave  has  been  granted  to  file  in  this  court  a 
petition  in  error  to  reverse  the  judgment. 

0.  IT.  BldcJciurn,  for  plaintiff  in  error : 

1.  The  record  does  not  show  that  the  indictment  was  ever 
presented  to  the  court,  or  any  judge  thereof,  by  a  grand  jury. 
This  is  contrary  to  the  provisions  of  section  7210  of  the  revised 
statutes,' and  was  error.  Mdclc/iy  v.  Staic^  3  Ohio  St.  62 :  Whar- 
ton's Critn.  Plea,  &  Prac.  372 ;  State  v.  Brown^  81  N.  0.  516 ; 
Hancock  v.  Sta;te^  42  Ind.  393 ;  SattUr  v.  People,  59  111.  68 ; 
Orookham  v.  State,  5  W.  Va.  510 ;  Fitzcox  v.  State,  53  Misa. 
585 ;  TerreU  v.  State,  41  Texas,  463 ;  Raaberry  v.  State,  1 
Texas  Ap.  664 ;  Coen  v.  Caioood,  2  Va.  Cas.  529 ;  State  v. 
Olover,  3  Iowa  (Greene),  249;  State  v.  Davidson,  2  Cold, 
(Tonn.)  184 ;  State  v.  Cox,  6  Ired.  440 ;  Eaincy  v.  People,  3 
Glim.  71 ;  Chappell  v.  State,  8  Yerg.  166 ;  Brcmn  v.  Stale,  7 
Humph.  155. 

2.  The  record  does  not  show  that  tho  jury  were  sworn  or  af- 
firmed according  to  law.  Palmer  v.  State,  41  Ala.  416; 
Abram  v.  State,  25  Miss.  589 ;  State  v.  Connor,  5  Blaclcf. 
(Ind.)  325  ;  Connor  v.  State,  19  Ind.  98 ;  Springer  v.  State,  19 
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Ind.  180 ;  Sjpringer  v.  State^  18  Ind.  428 ;  St<Ue  v.  WareJham^ 
25  Ohio  St.  601 ;  BarOeU  v.  State,  28  Ohio  St.  669 ;  Patter- 
8an/8  Case,  2  English,  59 ;  StcUe  v.  RoUins,  2  Foster  (N.  H.) 
528. 

3.  Do  the  provisions  of  section  7092,  2  Rev.  Stats,  apply  to 
lands  out  of  the  state  of  Ohio  ?  If  so,  do  they  apply  to  lands 
iA  the  state  of  Missonri,  where  the  conveyance  is  made  and  ex- 
ecuted in  Ohio,  and  not  in  the  manner  required  by  the  laws  of 
said  state  of  Missouri  ?  To  both  questions  we  say  no.  See 
Foster  v.  State,  19  Ohio  St.  415. 

The  legislature  never  contemplated,  nor  does  this  act  of  leg- 
islation contemplate,  lands,  other  than  those  situate  in  the  state 
of  Ohio. 

1.  Because  they  had  no  power  to  legislate  concerning  lands  ia 
another  state. 

2.  Because  they  were  evidently  desirous  of  protecting  our  o wa 
land-holders  against  assaults  of  this  kind.  These  views  arc 
fortified  by  the  consideration,  that  it  is  but  fair  to  conclude 
that  our  legislators  framed  and  passed  this  and  other  acts  in  the 
light  of  recognized  authority.  Tliat  authority  admonished 
them,  that  crime  could  onl}'  be  punished  where  consximmated. 
That  it  could  only  be  consummated  at  the  place  or  situs  of  the 
object  of  the  crime.  1  Whart.  Or.  L.  (8  ed.)  288;  Ilam 
V.  State,  4  Tex.  App.  670;  Foster's  Crown  Law,  340;  1 
Chit.  Crim.  Law,  191;  Whai-t.  Crim.  Law,  115;  4  East, 
164;  8  Am.  Jur.  69;  6  East,  583;  "7  S.  «fe  R.  477;  1  Bish. 
Cr.  Pro.  (2  ed.)  §  553;  1  Bish.  Crim.  Law,  §§  109,  110,  112, 
556. 

4.  The  court  below  had  no  jurisdiction  of  the  pretended  crime 
charged.  I  claim  that  the  facts  alleged  constitute  no  offense 
against  any  law  of  which  the  court  below  had  jurisdiction.  The 
place  of  reception,  or  the  sitiis  of  the  object  of  the  crime,  has 
jurisdiction,  and  no  other  place  has.  This  view  is  strength- 
ened by  the  accepted  doctrine  that  an  act  designed  in  one  state, 
and  consummated  in  another,  exposes  the  perpetrator  to  an 
action  of  damages  onZy. where  the  act  is  unlawful  in  the  place  of 
execution.  1  Whart.  Cr.  L.  (8  ed.)  288,  §  288  ;  Rex  v.  Jones, 
1  Denio,  C.  C.  551 ;  T.  &  M.  270;  State  v.  Ckappin,  17  Ark. 
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665;  Sofn  v.  State,  4  Tex,  App.  670;  Commonwealth  v. 
Smithy  11  Allen,  244 ;  People  v.  Adams,  3  Denio,  190 ;  People 
V.  Grijin,  2  Barb.  427 ;  (Tnited  States  v.  Davis,  2  Surnn.  482 ; 
People  V.  Rathhirn,  21  Wend.  500. 

Under  this  point,  I  also  desire  to  submit,  the  act  of  the  gen- 
eral assembly,  upon  which  the  accusation  is  predicated,  is  void. 

1.  Because  it  is  unconstitutional. 

2.  Because  it  is  repugnant. 

3.  Because  it  is  uncertain. 

4.  Because  it  is  vague. 

5.  Because  it  is  indefinite. 

6.  It  is  an  attempt  to  give  the  laws  of  Ohio  extra-territorial 
eflEect. 

5.  '•  The  pretended  indictment,  and  the  allegations  therein, 
are  not  sufficient  to  charge  any  offense  against  any  law  of  Ohio. 

This  point  may,  in  all  respects  save  one,  be  considered  in 
connection  with  the  argument  and  authorities  cited  in  support 
of  the  third  proposition.  In  addition,  however,  1  claim  that  if 
the  court  should  find  that  the  law  applies  to  the  "'  sale  or  con- 
veyance "  of  lands  lying  in  another  State,  the  indictment  is  fa- 
tally defective,  and  the  judgment  must  be  reversed. 

1.  Because  no  copy  of  the  deed  or  other  instrument  of  con- 
veyance is  set  forth  in  the  pretended  indictment.  Maimer's 
Criminal  Law,  307;  Ham  v.  Stale,  4  Tex.  App.  670;  Whar- 
ton Plea.  &  Prac.  (8  ed.)  167 ;  Bonnell  v.  State,  64  Ind.  498; 
2  East,  238 ;  2  K  P.  0.  976 ;  1  Leach,  77 ;  1  Leach,  145 ;  1 
Mass.  54,  62 ;  1  Gush.  46,  66 ;  3  Halst.  333  ;  2  South.  719 ;  7 
S.  &  K  469  ;  10  S.  &  R  173;  Wright,  173;  2  Hawks,  248; 
65  Ind.  86 ;  7  Ilump.  63 ;  2  McCord,  248. 

2.  Because  there  is  not  even  such  a  description  of  such  deed 
that  it  could  be  identified  and  considered.  Dovd  v.  People,  9 
Barb.  671  ;  People  v.  GaUoway,  17  Wend.  540 ;  People  v. 
Waiiams,  4  Hill,  9. 

3.  Because  it  is  not  alleged  in  the  indictment  that  the  pros- 
ecutor owned  or  had  any  interest  in  the  lands  in  question. 
Dord  V.  People,  9  Barb.  671. 

The  rule  of  pleading  in  this  case  is,  I  submit,  the  same  as  in 
forgery,  lottery,  libel,  sending  threatening  letters,  &c.,  in  all  of 
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which  the  paper,  whatever  it  is,  must  be  set  forth.  LawJbertan 
V.  StaUy  11  Ohio,  282,  is  a  very  important  authority  on  the  sub- 
ject, and  one  that  I  think  reflects  great  light  thereon. 

Oraigliead  <&  CraigJ^ady  for  defendant  in  error : 

To  the  claim  that  the  recoixi  does  not  show  that  the  indict- 
ment upon  which  Kerr  was  tried  and  convicted  was  ever  found 
or  returned  into  court  by  a  grand  jury,  we  say  that  the  record 
clearly  shows  that  there  V)(i8  a  grand  jury,  and  that  grand  jury 
found  and  returned  the  indictment  set  out  in  the  record,  ana 
upon  it  tlio  plaintiJBE  in  error  was  tried  by  a  jury  ;  and  as  to  the 
other  objections  suggested  in  this  connection,  we  say,  that  the 
way  to  have  reached  such  objections  was  by  challenge.  Svli/ng 
v.  State,  17  Ohio  St.  583. 

If  there  are  formal  defects  apparent  upon  the  face  of  this 
record — in  the  indictment  or  elsewhere — the  way  to  have 
reached  them  was  by  motion  to  quobsh.  Eev.  Stats. 
§  7249;  Carper  v.  State^  27  Ohio  St.  674;  Bartlet  v.  StaUj 
28  Ohio  St.  669. 

The  defendant  below  having  pleaded  the  general  issue,  with- 
out having  interposed  any  cliallenge  as  to  any  of  said  grand 
jurors,  or  any  motion  to  quash  the  indictment,  or  any  plea  in 
abatement  thereto,  he  must  be  held  to  have  waived  all  such 
defects  and  irregularities  as  could  have  been  reached  in  either 
of  said  ways.  None  of  such  questions  can  be  presented  for  the 
iirst  time  on  error.  Kev,  Stats.  §  7253 ;  Davis  v.  Slate,  33 
Ohio  St.  24 ;  Picket  v.  State,  22  Ohio  St.  405 ;  State  v.  JSaster,  30 
Ohio  St.  549 ;  Carper  v.  State,  supra;  BarUet  v.  StaU,  supra. 

The  record  may  not  bo  as  full  and  disfinct  as  it  sliould  bo  in 

showing  that  the  petit  jury  was  sworn  according  to  lav/ ;  but  we 

submit,  in  view  of  the  holdings  of  this  court,  that  it  is  su^cient. 

Wareham  v.  State,  25  Ohio  St.  601 ;  Bartlet  v.  Stat^e,  28  Ohio  St. 

669. 

II.  There  is  no  hiU  of  exceptions  that  can  be  considered 
here.  Itiu  true  there  is  a  paper  attached  to  the  transcript, 
having  the  form  and  similitude  of  a  bill  of  exceptions ;  but  it  is 
shown  by  the  record  tJiat  said  paper  was  not  signed  or  pealed 
by  the  judge  until  some  time  after  the  term  at  which  said  cause 
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was  lined  and  disposed  of.  The  record  shovs  tbat  said  cause 
was  tried  at  the  October  terra  of  said  court  for  1880 ;  that  said 
term  ended  January  3,  1881 ;  and  that  said  paper  purporting 
to  be  a  bill  of  exceptions  was  not  signed  or  sealed  by  the  judge, 
or  filed  by  the  clerk,  until  the  17th  day  of  January,  1881.There 
was  no  consent  that  it  might  be  filed  within  thirty  days  or  at 
any  time  after  the  close  of  the  term;  nor  was  the  allowance  and 
signing  tliei-eof  entered  upon  the  journal  as  of  said  October  term ; 
nor  was  said  journal  kept  open  for  that  purpose ;  and,  therefore, 
as  we  claim,  it  cannot  in  law  be  regarded  as  a  bill  of  exceptions. 
llev.  Stats.  §  5302 ;  IliU  v.  Bassett,  27  Ohio  St.  597.  This,  we 
submit,  disposes  not  only  of  said  paper,  but  also  of  objection  3, 
for  without  a  bill  of  exceptions  the  mattera  to  which  they  refer 
are  not  to  be  found  in  the  record.  Goodin  v.  State^  16  Ohio  St. 
344. 

III.  The  indictment  meets  all  the  requirements  of  the  stat- 
ute defining  the  offense  charged.  It  cannot  be  necessary  that 
an  exact  copy  of  the  fraudulent  deed  should  be  set  out  in  the 
indictment.  Under  section  7220  of  the  revised  statutes  it 
would  have  been  sufficient  to  have  chai'ged  merely  that  the 
conveyance  by  Kerr  to  Overton  was  by  "  deed  ol  general  war- 
ranty." In  case  of  another  prosecution  for  the  same  offense, 
there  will  be  no  trouble  in  showing  exactly  what  Kerr  Jias  been 
prosecuted  for  under  this  indictment — ^for  that  may  be  shown 
outside  of  the  record.  Rev.  StAt.  §  7258 ;  30  Ohio  St.  264 ; 
19  Ohio,  423.  Nor  is  it  essential  that  this  deed  should  have 
been  so  exactly  in  accord  with  either  the  laws  of  Ohio  or  of 
Missouri  as  to  have  conveyed  a  perfect  title  to  Overton,  if 
Kerr  had  really  owned  the  land  when  he  pretended  to  convey 
it.  It  was  sufficient  if  it  was  an  instrument  that  so  resembled 
a  deed  as  to  be  likely  to  impose  on  pei*sons  of  oixlinary  intelli- 
gence. Hess  V.  StatCy  5  Ohio,  14 ;  1  Whart.  Or.  L.  (8  ed.) 
§  695  ;  8  Ohio  St.  630,  After  verdict  and  judgment  below, 
this  court,  on  error,  will  not  say  it  was  not  such  an  instrument. 
On  the  contrary,  it  will  presume  tliat  the  jury  found  the  fraud- 
ulent conveyance  to  have  been  made  as  charged  in  the  indict- 
ment— by  "  deed  of  general  warranty."  Tiie  rule  which  for- 
merly required,  in  cases  of  forger y^  &c.^  that  a  literal  copy  of 
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the  instrument  should  be  set  out  in  the  indictment  no  longer 
exists  in  Oliio.  llev.  Stat.  §§  7218, 7219.  It  never  had  any  ap- 
plication to  a  case  of  this  kind.  It  only  applied  where — ^as  in 
forgery — "  the  words  of  a  document  were  essential  ingredients 
'  of  the  offense  charged."  Wharton's  PL  &  Pr.  (8  ed.)  §  171. 
In  such  cases  it  required  the  instrument  to  be  set  out  in  words 
and  figures,  so  that  the  court  could  see  whether  it  was,  iu  law, 
the  subject  of  forgery.  But  there  is  nothing  of  that  kind  in 
this  case. 

Is  the  oSense  charged  in  said  indictment  an  offense  against 
the  laws  of  Ohio  ?  The.  indictment  shows  that  the  land,  which 
is  charged  to  have  been  sold  and  conveyed  in  the  county  of 
Miami  and  state  of  Ohio,  is  situate  in  Butler  county,  in  the  state 
of  Missouri. 

Section  7079  of  our  revised  statutes,  defining  this  offense, 
reads  as  follows :  "AVhoever  knowingly  sells  or  convej'sany  land, 
or  any  interest  therein,  without  having  title  to  the  same,  either 
in  law  or  equity,  by  descent,  devise,  written  contract  or  deed 
of  conveyance,  with  intent  to  defraud,  shall  be  imprisoned  in  the 
penitentiary  not  more  than  seven  years  nor  less  than  one  yeai-." 

Now,  if  it  had  been  the  purpose  of  the  legislatm'e,  in  enact- 
ing this  section,  to  have  limited  prosecutions  under  it  to  lands 
situate  Within  this  state,  it  would  probably  have  said  so.  But 
it  has  not  said  so  ;  nor  do  we  believe  it  was  the  jiurpose  of  tlie 
legislature  that  such  prosecutions  should  be  so  limited.  There 
is  no  reason  why  they  should  be.  The  fraudulent  sale  and 
conveyance  having  been  made  in  Miami  county,  Ohio,  it  makes 
no  difference,  so  far  as  the  ci'iminality  of  the  transaction  is  con- 
cerned, where  the  land  is.  The  crime  is  complete  in  the  county 
of  this  state  in  which  a  person  so  sells  and  conveys  land,  with- 
out reference  to  whether  the  land  is  located  in  this  stjite  or  not. 
There  are  no  doubtful  jurisdictional  questions  here.  Tliis  is 
not  a  contimmKj  offense — commencing  in  Ohio  and  ending  in 
Missouri ;  nor  is  it  an  offense,  in  its  entirety,  against  the  laws 
of  the  latter  state,  so  far  as  we  are  advised.  If  it  were,  it 
would  make  no  difference,  because,  the  defendant  below  being 
first  prosecuted  in  Ohio,  our  jurisdiction  becomes  complete  and 
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exclusive.    Whart.  Or.  L.  (8  ed.)  §  293 ;  lap.  BushneUy  8 
Ohio  St.  599. 

George  IT.  Nashy  attorney-general,  and  M.  B.  Earnhea/rty 
also  for  defendant  in  error. 

Okey,  J.  A  largo  number  of  alleged  errors  are  relied  on 
as  grounds  of  reversal ;  but,  as  I  will  presently  explain,  many 
of  them  are  not  before  us  on  the  record.  .  This  opinion  will 
be  confined  to  the  consideration  of  the  supposed  errors  which 
the  record  presents. 

The  indictment  charges  that  Kerr,  on  January  21, 1879,  in  the 
county  of  Miami,  with  intent  to  defraud  William  Overton, 
knowingly  sold  and  conveyed  to  him,  by  deed  of  general  war- 
ranty of  that  date,  certain  lands  (described  ijx  the  indictment) 
situated  in  Butler  county,  state  of  Missouri,  he,  said  Kerr,  not 
having  title  to  said  lands,  in  law  or  equity,  by  descent,  devise, 
deed  of  conveyance  or  written  contract. 

The  indictment  was  found  under  the  act  of  1877  (74  Ohio 
L.  289,  §  9;  Rev.  Stats.  §  7079),  which  provides:  "Whoever 
knowingly  sells  or  conveys  any  land,  or  any  interest  therein, 
without  having  title  to  the  same,  either  in  law  or  equity,  by 
descent,  devise,  written  contract,  or  deed  of  conveyance,  with 
intent  to  defraud,  shall  be  imprisoned  in  the  penitentiary  not 
more  than  seven  years  nor  less  than  one  year." 

The  same  provision,  in  nearly  the  same  words  (2  Chase, 
1203,  §  29, 1333,  §  31 ;  Chase,  1728,  §  32 ;  1  Curwen,  194,  §  33), 
has  been  in  force  for  more  than  half  a  century,  but  no  case  ha3 
arisen  in  this  court  which  called  for  its  construction.  It  is 
insisted  on  behalf  of  the  plaintiflE  in  error : 

1 .  Thit  the  statutory  provision  does  not,  and  constitutionally 
cannot,  extend  to  the  sale  or  conveyance  of  lands  which  lie 
beyond  the  territorial  limits  of  this  state.  Upon  grounds  of 
public  policy,  it  may  not  be  competent  for  the  legislature  of 
this  state  to  provide  that  acts  committed  wholly  in  another  state, 
with  respect  to  property  situated  therein,  shall  be  punishable 
in  this  state ;  but  nothing  of  the  sort  is  contemplated  by  the 
statutory  provision  under  consideration,  wliich  provides  for  the 
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punishment  of  frauds  committed  witliin  this  state.  The  place 
where  the  land  may  be  situated  is  wholly  immat^iaL  This 
case  is  within  the  letter  as  well  as  the  reason  and  spirit  of  the 
enactment. 

2.  Moreover,  it  is  said  that  the  statute  is  repugnant  and  void,  in 
that  it  punishes  one  who  conveys  land  wliich  he  did  not  own. 
But  the  crime  inhibited  is  giving  to  an  instrument  the  form  of 
a  conveyance  of  land,  with  intent  to  defraud.  The  objection  is 
clearly  untenable.   . 

3.  The  indictment,  it  is  said,  is  insufficient^  because  the  deed 
is  not  set  forth  therein.  Counsel  insist  that  the  court  should  ]ie 
enabled  to  say,  looking  to  the  face  of  the  indictment,  whether 
the  deed  would  have  been  of  any  legal  force  or  effect  if  Kerr 
had  been  the  owner  of  the  land.  We  do  not  find  it  necessary  to 
determine  whether  it  is  essential,  in  order  to  constitute  the 
Clime  inhibited,  that  the  deed  should  be  in  such  form  as  to  con- 
vey the  land  in  case  the  grantor  had  been  the  owner.  Of  coui-se, 
the  form  of  the  conveyance  must  be  determined  from  the  law  of 
Missouri,  but  what  the  law  of  Missouri  may  be  is  a  question  of 
fact.  Inffraham  v.  Ifart^  11  Ohio,  255 ;  Smith  v.  Bartram, 
11  Ohio  St.  G90 ;  Niagara  Co.  Bank  v.  Bak&r^  15  Ohio  St.  68. 
Even  if  the  deed  had  been  sot  forth  at  large  in  the  indictment, 
the  court  would  have  been  unable  to  legally  determine  whether 
it  was  in  compliance  with  the  law  of  Missouri.  An  averment  that 
the  deed  was  in  proper  form  under  the  laws  of  that  state  would 
still  have  been  necessary.  We  are  satisfied  that  neither  of  these 
things  is  required  in  an  indictment  under  the  provisions  of  our 
statute  relating  to  criminal  procedurc ;  and  that,  if  it  is  necessary 
in  order  to  constitute  the  offense  here  charged,  that  the  deed 
should  bo  in  the  form  of  a  proper  conveyance  under  the  laws  of 
MicGouri,  the  matter  is  one  of  proof  and  not  averment.  Whart 
Cr.  PI.  &Pr.§§  174,182, 183. 

4.  Furthermore,  it  is  urged  that  two  offenses  are  charged  in 
the  indictment,  that  is,  a  sale  and  a  conveyance.  But  a 
conveyance  under  this  statute  includes  a  sale,  and  hence  the  in- 
dictment is  unobjectionable  in  form.  In  holding  this  objection 
to  be  untenable,  we  are  supported  by  the  principle  of  well  con- 
sidered cases.     Thus,  in  Maolcey  v.  Siate^  3  Ohio  St.  362,  it 
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was  held  that  an  indictment  tinder  the  act  of  1835,  charging 
that  the  accused  ottered  a  '^falfie,  forged,  and  counterfeited  bank 
note,''  was  not  bad  for  repugnancy.  And  see  ^xmghton  v. 
State,  2  Ohio  St.  562 ;  Bailey  v.  SUxte,  4  Ohio  St.  440. 

5.  Objection  is  also  made,  that  the  indictment  found  by  the 
grand  jury  was  not  "  presented  by  the  foreman  to  the  court,"  as 
required  by  Rev.  Stats.  §  721(J.  But  there  was  no  motion  to 
quash.  "A  motioTi  to  quash  may  be  made  in  all  cases  when 
there  is  a  defect  apparent  upon  the  face  of  the  record "  (Rev. 
Stata.  §  7249),  and  the  accused,  by  pleading  not  guilty,  without 
fihng  such  motion,  waives  all  defects  that  miglit  have  been 
reached  by  such  motion.     Rev.  Stats.  §  7253. 

6.  Further  objection  is  made  that  the  jury  impaneled  for 
the  trial  of  the  cause  was  not  properly  sworn.  The  record  shows 
tliat  a  jury  came  (the  names  being  sot  forth),  *^  who  were  duly 
sworn  well  and  truly  to  try  and  true  deliverance  make  between 
the  state  of  Ohio  and  the  defendant  at  the  bar,  J.  Manford 
Ken\"  The  statute  provides :  "  When  all  challenges  have  been 
made,  the  following  oath  shall  be  administered :  '  You  shall  well 
and  truly  try  and  true  deliverance  make  between  the  state  of 
Ohio  and  the  prisoner  at  the  bar  (giving  his  name) :  so  help 
you  God.' "     Rev.  Stats.  §  7281. 

Johnson  v.  StaUj  47  Ala.  62,  is  cited  as  an  authority  in  sup- 
port of  the  objection  to  this  oath.  We  deem  it  unnecessary  to 
enter  into  an  examination  of  the  difference  in  the  statutory 
provisions  regulating  practice  in  criminal  cases  in  that  state  and 
this  state.  This  record  shows  that  the  jury  was  sworn  to  do  the 
only  thing  required  of  its  members  by  the  statute,  that  is,  to  well 
and  truly  try  and  tme  deliverance  make  between  the  state  «and 
the  accused.  The  supposed  defect  is  the  omission  from  the 
i-eccrd  of  the  invocation,  "  so  help  you  God."  But,  under  the 
practice  in  this  state,  the  omission  of  those  words  from  the 
record  is  not  a  substantial  defect  for  which  we  would  be 
warranted  in  reversing  the  judgment ;  certainly  we  should  not 
do  so  where  it  is  stated,  as  it  is  in  this  record,  that  the  jury  was 
"duly  sworn." 

7.  Divers  errors,  it  is  said,  are  shown  by  a  bill  of  exceptions. 
The  record  contains  a  paper  called  a  bill  of  exceptions,  but  we 
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are  not  at  liberty  to  confiider  it  The  cause  was  tried,  verdict 
rendered,  motion  for  a  new  trial  overmled,  and  sentence 
pronounced  at  the  October  term,  1880.  In  fact,  the  case  was 
finally  terminated  at  that  term ;  but  there  was  no  entry  made 
during,  or  as  of  that  terra,  showing  the  signing  of  any  bill  of 
exceptions.  The  only  entry  of  signing  a  bill  of  exceptions, 
was  made  in  the  minutes  of  the  January  term,  1881.  The  statute 
(Rev.  Stats.  §  7304),  provides  for  bills  of  exception  in  criminal 
cases,  and  that  "  the  taking  of  all  bills  of  exception  shall  be 
governed  by  tlie  rules  established  in  civil  cases."  In  civil 
cases,  the  bill  may  be  allowed  and  signed,  during  the  term,  or, 
where  the  party  taking  the  exception  consents,  such  bill  may 
be  allowed  and  signed  at  any  time  within  thirty  days  after  the 
term ;  but  where  the  bill  is  signed  after  the  term, "  the  journal 
must  be  kept  open,  and  the  allowance  and  signing  thereof 
entered  thereon  as  of  the  term."  Rev.  Stats.  §  5302.  In  this  case 
it  is  true  that  the  bill  was  signed,  and  entered  on  the  journal  of 
the  court  within  thirty  days  after  the  expiration  of  the  October 
term,  but,  as  already  stated,  it  was  not  entered  in  the  minutes 
of,  or  as  of  that  term ;  and,  according  to  the  principle  of  cases 
decided  by  this  court,  we  are  not  permitted  to  disregard  such 
omission.  Unless  the  statute  is  complied  with,  a  bill  of  excep- 
tions cannot  legally  be  regarded  as  part  of  the  record.  See  cases 
cited  in  2  Rev.  Stats.  1290. 

We  find  no  error  in  the  record  which  will  warrant  a  reversal 
of  the  judgment. 

Jitdffmeni  affirmed. 


Filler  v,  Obhleb. 


The  act  of  May  14, 1878  (75  O.  L.  213,  ch.  6,  %  1,  Revised  Statutes,  g  1744), 
confers  on  the  mayor  of  an  incorporated  village  jurisdiction  in 
bastardy  proceedings  concurrent  with  that  of  a  justice  of  the  peace. 

Eeeoe  to  the  District  Court  of  Hamilton  county. 

D.  Thew  WrigJUy  for  plaintiflE  in  error : 

Digitized  by  VjOOQIC 


JANUARY  TERM,  1881.  625 

Miller  tJ.  Oc'hlcr. 

The  mayor  had  jurisdiction.  75  Ohio  L.  212,  228 ;  and  see 
2  S.  &  C.  1610,  §  51 ;  66  Ohio  L.  169 ;  State  v.  Richer,  32  N. 
II.  179,  184 ;  Maine  Stats,  of  1871,  p.  738,  ch.  97 ;  Id.  663,  eh. 
83,  §  30;  64  Me.  471 ;  66  Me.  270. 

Bastardy  proceeding  is  a  proceeding  nndec  the  code.  75 
Oliio  L.  740,  ch.  4,  div.  7.  It  is  no  more  a  special  proceeding 
than  any  of  the  proceedings  of  that  division. 

C.  II.  BlacJclmm,  for  defendant  in  eiTor : 

The  act  in  force  when  tliis  action  was  commenced,  and  which 
controls  the  case,  is  found  in  75  Ohio  L.  740.  It  is  a  special 
act,  as  the  bastardy  act  ever  lias  been  in  this  state.  Section  1 
of  the  act,  among  other  things,  provides  that  such  action  must 
be  commenced  before  vi  justice  of  the  peace.  Hence  the  mayor 
was  not  authorized  to  entertain  proceedings  in  bastardy,  and 
therefore  the  complaint  tiled  before  him  was  void,  and  all 
proceedings  had  before  him,  predicjited  ou  such  complaint,  were 
likewise  void.  Kihuision  v.  Edniiston^  2  Ohio,  251 ;  Ludlow  ^8 
Iieirs  V.  Johnson,  3  Oliio,  553,  501 :  Adams  v.  Jeffries,  12  Ohio, 
253,  272 ;  Severn  v.  SUiie,  6  Ohio  St.  288  ;  Grieve  v.  Freytag, 
31  Ohio  St.  149 ;  Ilulse  v.  State,  35  Ohio  St.  421. 

BoYNToy,  C.  J.  Proceedings  in  bastardy  were  commenced 
before  the  mayor  of  the  incorporated  village  of  Riverside  by 
the  plaintiff  in  cn'or,  Katie  Miller,  against  the  defendant, William 
Oehler,  on  the  14th  day  of  January,  1879.  The  mayor  recog- 
nized the  defendant  to  appeal*  at  the  next  term  of  the  court  of 
common  pleas  of  .Hamilton  county,  to  answer  the  accusation 
and  abide  the  oixler  of  the  court.  The  prosecution  in  the 
court  of  common  pleas  resulted  in  a  judgment  that  the  defend- 
ant was  the  reputed  father  of  the  bastard  child,  and  that  ho 
stand  charged  with  its  maintenance  in  the  sum  of  $600,  to  be 
paid  upon  the  entry  of  the  judgment.  The  defendant  in  error 
carried  the  proceedings  to  the  district  court,  where  the  judgment 
of  the  court  of  common  pleas  was  reversed,  upon  the  ground 
that  the  mayor  of  the  incorporated  village  of  Riverside  had 
no  jurisdiction  or  power  to  entertain  the  complaint.  This 
judgment  of  revei^sal  it  is  here  sought  to  reverse.  We  are  of  the 
opinion  that  the  district  court  erred  in  reversing  the  judgment 
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of  the  court  of  common  pleas.  If  the  question  of  jurisdiction 
depended  alone  on  the  proviBions  of  the  bastardy  act,  there 
would  be  no  doubt  that  a  justice  of  the  peace  would  have 
exclusive  jurisdiction  over  the  preliminary  examination.  But 
the  act  defining  the  powers  and  prescribing  the  duties  of  a 
mayor  of  a  city  or  village  declares  that,  within  the  limits  of  the 
coi-poration,  he  shall  have  all  the  jurisdiction  and  powers  of  a 
justice  of  the  peace  in  all  civil  cases  (75  Ohio  L.  212),  and 
concurrent  jurisdiction  with  justices  of  the  peace  in  criminal 
proceedings  throughout  the  county.  75  Ohio  L.  227-8. 
"Were  tliis  an  original  provision  there  would  be  much  doubt 
whether  the  legislature  intended  to  embrace  proceedings  in 
bastardy,  or  any  special  proceedings,  within  the  term  "  civil 
cases."  But  when  we  trace  the  legislation  on  the  subject  this 
doubt  is  removed.  Section  51  of  the  act  of  May  3, 1852,  to 
provide  for  the  organization  of  cities  and  incorporated  \illage8 
(2  S.  6^  C.  1493),  provided  that  the  mayor  should  have,  within 
the  limits  of  tlie  corpomtion,  "  all  the  power  and  jurisdiction  of 
a  justice  of  tho  peace  in  all  matters,  civil  and  criminal,  arising 
under  the  laws  of  tliis  state,  to  all  intents  and  purposes  what- 
ever." Section  114  of  the  municipal  code,  enacted  in  1869, 
preserving  the  substance  and  legal  effect  of  this  provision, 
provided,  that  within  the  limits  of  the  corporation  the  mayor 
should  have  aU  tlie  jurisdiction  and  powers  of  a  justice  of  the 
peac«,  in  all  matters,  civil  and  criminal,  arising  under  the  laws 
of  this  state,  and  for  crimes  and  offenses  his  jurisdiction  should 
be  co-extensive  with  the  county.  66  Ohio  L.  169.  In  the 
revision  of  1878  (75  Ohio  L.  212,  228),  the  subject  matter  of 
this  provision  was  divided  into  two  sections ;  the  first  confer- 
ring upon  the  mayor,  within  the  limits  of  the  corporation,  all 
the  jurisdiction  and  powers  possessed  by  a  justice  of  the  peace 
in  "civil  cases,"  and  the  other,  jurisdiction  in  felonies,  and 
other  criminal  proceedings  not  specially  provided  for  by  the 
act,  to  be  exercised  throughout  the  county,  concurrently  with 
that  of  a  justice  of  the  peace.  It  is  very  obvious  that  by  the 
act  of  1852,  and  by  section  114  of  the  municipal  code,  while 
they  were  respectively  in  force,  the  jurisdiction  of  the  mayor 
embraced  the  power  to  entertain  proceedings  in  bastardy,  as 
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fully  as  to  entertain  any  otlier  proceedings  of  a  civil  natnre. 
And  we  think  it  was  not  the  purpose  of  the  legislature  by  the 
change  of  language  found  in  the  present  act  to  withdraw  the 
power  thus  previously  possessed.  It  is  a  familiar  rule,  that  where 
an  act  of  the  legislature  has  been  revised,  the  same  construction 
will  be  given  to  its  provisions  as  before  revision,  unless  the  lan- 
guage of  the  new  act  plainly  requires  a  change  of  construction 
to  conform  to  the  manifest  intent  of  the  legislature.  State  ex 
rel.  C lough  v.  Commissioners  of  SheUby  County^  ante^  326. 

Thei-e  is  no  reason  arising  from  the  nature  of  proceedings 
in  bastardy  why  the  preliminary  inquiry  or  examination 
should  be  made  exclusively  by  a  justice  of  the  peace.  If  the 
matter  is  adjusted,  or  a  settlement  reached,  before  final  judgment 
in  the  court  of  common  pleas,  between  the  accused  and  the 
complainant,  by  his  paying,  or  securing  to  be  paid  to  her,  an 
agreed  sum,  and  executing  the  bond  provided  for  by  the  statute, 
j?uch  bond  is  required  to  be  conditioned  to  save  all  municipal 
corporations  within  the  state  free  from  all  charges  for  the 
maintenance  of  the  bastard  child,  as  well  as  all  counties  and 
townships.  75  O.  L.  741.  And  where  the  mother  of  the 
child  neglects  to  bring  suit  for  its  maintenance,  or  fails  to 
prosecute  a  suit  duly  commenced,  the  treasurer  of  a  municipal 
corporation  interested  in  the  support  of  such  bastard  child  may 
make  complaint  in  behalf  of  the  corporation,  or  take  up 
and  prosecute  the  complaint  made  by  the  mother  of  such  child, 
unless  sufficient  security  is  oflFered  to  save  the  corporation  from 
the  expense  of  the  child's  maintenance.  75  O.  L.  744.  I  men- 
tion these  provisions  only  for  the  purpose  of  showing  that  there 
is  no  I'eason  growing  out  of  the  character  of  the  proceeding, 
why  the  preliminary  examination  sliould  not  be  made  by  a 
mayor  of  a  city  or  village,  as  well  as  by  a  justice  of  the  peace. 
We  are  inclined  to  the  view,  and  so  hold,  that  by  the  change 
in  phraseology  from  "civil  matters"  to  "civil  cases"  in  the 
provision  defining  the  civil  juiisdiction  of  the  mayor,  the  legis- 
lature did  not  intend  to  withdraw  from  the  inayor  the  power  to 
enteitain  a  complaint  in  bastardy. 

Judginent  of  the  district  court  reversed  and 
tluU  of  the  common  pleas  affirmed. 
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MuBPHY  V.  The  Statb. 

1.  In  on  indictment  for  larceny  it  was  alleg^ed  that  the  stolon  chattels  were 

the  property  of  the  P.,  C.  &  St.  L.  R'y  Co.,  the  "company  then  and 
there  being  a  body  corporate;"  but  no  direct  evidence  was  offered  that 
the  company  was  incorporated,  ffdd,  that  the  wa&t  of  such  evidence 
afforded  no  ground  for  a  new  trial.  Burke  v.  Slate,  di  Ohio  St.  79, 
followed. 

2.  Where  two  persons  charged  with  a  larceny,  having  the  stolen  property 

in  their  possession,  were  taken  into  custody  by  a  police  officer,  the 
declarations  of  one  of  them,  assuming  to  speak  for  and  implicating  both, 
made  to  the  officer  in  the  presence  and  hearing  of  the  oilier  person 
charged,  who  remuined  silent,  are  competent  evidence  for  the  state  on 
the  separate  trial  of  the  latter. 

Motion  for  leave  to  file  a  petition  in  •  error  to  reverse  the 
judgment  of  the  Court  of  Common  Pleas  of  Greene  County. 

Thomas  Murphy  and  Charles  Morrow  were  jointly  indicted 
in  said  court,  charged  with  grand  larceny,  committed  March  24, 
1880,  by  stealing  divers  articles  of  clothing,  "the  goods,  chattels 
and  property  of  the  Pittsburgh,  Cincinnati  and  St.  Louis  Rail- 
way Company,"  said  company*  "  then  and  there  being  a  body 
coi-porate." 

Murphy  pleaded  not  guilty,  was  separately  tried  at  the  June 
term,  1880,  a  verdict  of  guilty  was  rendered,  a  motion  for  a 
new  trial  was  overruled,  a  bill  of  exceptions,  embodying  all  the 
evidence,  was  signed,  sealed  and  entered  of  record,  and  Murphy 
was  sentenced  to  the  penitentiary.  He  now  moves  for  leave  to 
file  in  this  court  a  petition  in  error. 

J.  A,  Cooh,  for  plaintiff  in  error  : 

1.  As  to  the  competency  of  the  declarations  of  Morrow,  see 
1  Whart.  Cr.  L.  §  703  ;  1  Phillips  on  Ev.  859;  5  L.  &  E.  Rep. 
147;  12  Met.  (Mass.)  235;  13  Allen,  570;  Roscoe's  Ev.  17, 
52 ;  Clauson  v.  State,  14  Ohio  St.  237 ;  liufer  v.  Stcte,  25 
Ohio  St.  464 ;  6  A.  &  E.  (N.  S.)  126  ;  49  N.  H.  39 ;  3  Daley, 
136 ;  13  Ind.  63 ;  Patton  v.  State,  6  Ohio  St.  467 ;  Sheridan  v. 
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Smith,  2  nill,  538 ;  1  Greenl.  Ev.  §§  197,  215  ;  Joy  on  Con- 
fessions, 77;  21  Ohio  St  64;  2  Ohio  St.  500. 

2.  Proof  of  the  incorporation  of  the  railroad  company  should 
have  been  given.  Eeed  v.  StaUy  15  Ohio,  217 ;  Burke  v.  State^ 
U  Ohio  St.  79. 

George  K.  Nash^  attorney-general,  for  defendant  in  error : 

1.  The  statements  of  Morrow  were  admissible  against 
Murphy.     1  Whart.  Or.  L.  §  696 ;  1  Greenl.  on  Ev.  §  215. 

2.  It  was  noTj  necessary  to  make  proof  of  incorporation, 
Burke  v.  Ohio,  34  Ohio  St  79. 

Okey,  J.  Two  of  the  questions  presented  for  our  considera- 
tion in  this  case  are  deemed  of  sufficient  importance  to  call  for 
a  report. 

1.  The  indictment  charges  that  the  party  injured,  the  railway 
company,  is  a  body  corporate.  No  direct  proof  of  the 
allegation  was  offered.  But  this  was  unnecessary.  BurJce  v. 
State,  34  Ohio  St  79.  And  see  State  v.  Bolt  &  0.  E.  Co.,  15 
W.  Va.  363 ;  State  v.  Thompson,  23  Kansas,  338 ;  Wharton 
Or.  Ev.  (8ed.)§102a. 

2.  Evidence  was  QjQFered  tending  to  show  that  Murphy  and 
Morrow  committed  the  larceny  on  the  night  of  March  24,  at 
Xenia,  and  afterward,  unknown  to  the  employees  of  the  com- 
pany, came  to  Columbus,  in  Franklin  county,  the  next  day, 
concealed  in  a  freight  train  of  the  company.  When  the  train 
reached  Columbus,  Bryant,  the  conductor,  looked  out  of  the 
caboose  window  and  saw  them.  They  had  just  got  out  of  a 
car.  When  they  saw  the  conductor  watching  them  they 
started  to  run  in  different  directions.  The  conductor  ran  after 
and  caught  Morrow,  and  a  brakesman,  Tamplin,  followed 
Murphy,  and  after  running  after  him  about  two  squai'es  over- 
took him.  The  defendants  were  immediately  brouglit  together. 
Morrow  said :  "  If  you  let  us  go  we  will  get  clear  and  will 
never  forget  you ;  but  if  you  don't,  we  will  be  sent  to  the 
penitentiary  for  seven  or  eight  years."  Morrow  added :  "  We 
did  not  get  the  goods  out  of  this  train."  The  conductor  said : 
<*  You  got  them  out  of  some  cars  I  left  on  the  way  at  Morrow- 

Digitized  by  VjOOQIC 


620  SUPREME  COURT  OP  OHIO. 

Murphy  v.  State. 

town."  Morrow  replied :  ''  AVe  did  not ;  we  got  tliem  out  of 
80U1C  cars  at  Xenia."  Murpliy  was  present  at  all  this  conver- 
Bation,  but  Siiid  nothing.  His  counsel  objected  to  the  declara- 
tions of  Morrow,  but  the  court  overruled  the  objection  and  he 
excepted. 

Immediately  after  MorroNv  had  made  the  above  declarations, 
the  conductor  called  a  policeman,  Shannon,  who  took  the 
defendants  into  custody.  Morrow  said  to  the  policeman,  in  the 
presence  of  Murphy,  that  the  clothes  had  been  given  to  them 
in  Columbas.  Murphy  said  nothing,  but  on  the  trial  he  object- 
ed to  the  admission  of  the  dL»claration  of  Morrow,  and  the 
court  having  overruled  the  objection,  he  excepted.  It  appears 
that  the  declarations  of  Morrow  to  the  conductor  and  to  the 
policeman  werc  entirely  -voluntary. 

At  the  time  these  declamtions  were  made,  Morrow  had  on 
his  pereon  two  pair  of  pantaloons,  three  vests  and  two  coats, 
and  Murphy  had  on  his  person  two  vests,  three  coats,  two  pair 
of  pantaloons,  and  two  pair  of  stockings.  The  evidence  tended 
to  show  that  this  was  the  clothing  stolen ;  and  it  is  contended 
on  behalf  of  the  state,  and,  speaking  for  myself  alone,  the 
position  seems  to  be  warranted,  that  at  the  time  of  their  arrest 
the  defendants  were  endeavoring  to  reach  a  harbor  whore  they 
could  find  shelter  for  themselves  and  the  stolen  goods. 

We  are  all  of  opinion  that   the    declamtions  of    Morrow 
were  properly  admitted  as  evidence  on  the  trial  of  Murphy.     I 
would  have  preferred  that  their  admissibility  should  have  been 
placed   on   the  peculiar  circumstances  of   the  case,  to  which 
reference  has  been  made,  as  I  doubt  whether,  as  a  general  rule, 
one  who  is  under  arrest  can  legally  bo  regarded  as  called  upon 
to  reply  to  the  statements  of  another  touching  his  guilt.     1 
Greenl.  Ev.  (13  cd.)  §  109,  note ;  Whart.  Cr.  Ev.  (8  ed.)  g§  680, 
698 ;  1  Bishop  Cr.  Pro.  (3  ed.)  §  1254,  note ;  Fonts  v.  Utate,  7 
Ohio  St.  471 ;    Commonwealth  v.  McDermott^  123  Mass.  440. 
But  the  other  membei*s  of  the  court  are  of  opinion,  without 
regard  to  the  question  whether  the  accused   pci-sons,  when  ar- 
rested, were  enJcavoring  to  reach  a  place  of  safety  for  them- 
selves and  the  goods,  tliac  where  two  i^ersous  charged  with  a 
larceny,  having  the  stolen  property  in  their  possession,  are 
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taken  into  custody  by  a  police  oflScer,  the  declarations  of  one 
of  them,  assuming  to  speak  for  and  implicating  both,  made  to 
the  officer  in  the  presence  and  hearing  of  the  other  person 
cliarged,  who  remjiined  silent,  are  competent  evidence  for  the 
state  on  the  separate  trial  of  the  latter.  Among  the  cases  sus- 
taining that  view  is  KeUey  v.  Tfie  People^  55  N.  Y.  565. 
We  find  no  error  in  the  record. 

Motion  overruled. 


The  Cincinnati  and  Speingfieu)  Railway  Company  v.  Thb 
Incoeporated  Village  of  Cabthage. 

1.  Where  a  village  council  and  a  railway  company  agree,  under  the  statute, 

as  to  the  terms  upon  which  thtf  company  may  use  the  streets  of  the 
village,  for  its  road,  whereby  the  company  bound  itself  to  grade  and 
gravel  the  streets  so  used,  in  a  manner  ''to  the  acceptance  of  the 
council,"  Held,  that  a  subsequent  ordinance  repealing  the  contract 
ordinance,  passed  with  intent  to  rescind  the  entire  contract,  being 
inoperative,  without  the  assent  of  the  company,  to  rescind  the  grant  of 
the  right  of  way,  is  also  inoperative  to  release  the  company  from  its 
obligation  to  grade  and  gravel  streets. 

2.  That  upon  the  failure  of  such  company  within  a  reasonable  time  to  grade 

and  gravel  the  streets  as  per  coniract,  a  right  of  action  accrues  to  the 

village  v/ithout  special  notice,  request  07  demand  on  the  company  to 

perform  its  cotitract. 
8.  It  io  not  essential  to  the  right  to  maintain  such  action  that  the  city  should 

have  cstabliibed,  by  ordinance,  other  than  the  contract  ordinance,  the 

permanent  grade  of  such  streets. 
4.  Where  such  contract  provides  for  the  improvement  of  a  dedicated  street 

which  had  not  been  previously  accepted  by  the  council,  such  contract 

for  its  improvement  constitutes  an  acceptance  of  the  dedication  on  the 

part  of  the  village. 
6.  Under  the  statute,  the  exclusive  control  of  the  streets  is  in  the  council  of 

vilbgcs,  and  directions  by  the  mayor,  concerning  their  improvement, 

are  v/holly  without  authority. 
0.  The  measure  of  damages  for  the  breach  of  such  contract  on  the  part  of 

the  company,  is  the  reasonable  cost  of  doing  or  completing  the  work, 

and  upon  Luch  breach,  a  right  of  action  accrues  for  full  damages, 

although  I  he  v.-ork  has  not  been  doiie  or  completed  by  the  village. 

Ereok  to  the  District  Court  of  Ilamilton  County. 
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On  May  2,  1871,  the  incorporated  village  of  Carthage 
granted  to  the  Cincinnati  and  Springfield  Railway  Company' 
the  right  of  way  through  the  village  on  Lebanon  sti'eet,  by 
ordinance,  which  contained  the  following  ^r^y/^o; 

"  Provided^  however,  that  the  cuts  and  fills  for  said  railway 
shall  not  bo  greater  than  shown  in  the  accompanying  plan  or 
profile,  and  that  in  constructing  said  railway  through  said 
Lebanon  street,  or  across  any  other  streets  in  said  village,  the 
said  railway  company  shall  be  required  to  construct,  whenever 
the  same  may  be  needed,  suitable  culverts  and  gutters  for  the 
passage  of  water,  and  shall  cause  to  be  made  easy  and  convenient 
crossings  for  all  streets  crossing  said  railway,  and  that  said 
Lebanon  street  be  so  graded  and  graveled  by  said  railway 
company  as  to  permit  the  portion  thereof  not  occupied  by  said 
tracks  to  be  used  as  other  streets  are  used,  to  the  acceptance  of 
the  village  council." 

The  company  accepted  the  grant  and  constructed  their  road 
through  said  street. 

The  original  action  was  brought  by  the  village  against  the 
railway  company,  in  the  court  of  common  pleas  of  Hamilton 
county,  to  recover  damages  for  an  alleged  breach  of  the  stipu- 
lations contained  in  t\\Q  proviso. 

The  defendant  claimed,  in  the  first  place,  that  said  stipulations 
had  been  performed  by  it,  and,  second,  that  said  ordinance  had 
been  repealed.  Verdict  and  judgment  were  ren<?ered  for 
j)laintiff.     This  judgment  was  affirmed  by  the  district  court. 

Upon  a  bill  of  exceptions  taken  on  the  trial  in  the  court  of 
common  pleas,  several  matters  are  alleged  for  error,  which  are 
sufficiently  stated  in  the  opinion. 

M.  G.  Shoemalcer  and  StdIZs  cfe  Kittridgey  for  plaintifi  in 
error : 

I.  As  to  the  measure  of  damages  in  cases  of  this  kind,  see 
Railroad  Co,  v.  City  of  Lawrenceburg^  37  Ind.  489 ;  S.  CI,  34 
Ind.  304 ;  Huston  v.  Railroad  Co.,  21  Oliio  St.  235 ;  Railr 
road  Co.  v.  City  of  Fort  Scott,  15  Kansas,  490. 

II.  The  court  below  erred  in  holding  that  no  notice  or 
demand,  which  the  plaintiff  below  alleged,  was  necessary  to 
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enable  the  village  to  maintain  its  action.  We  understand  the 
rule  on  this  subject  is  that  wl)enever  the  fact  upon  which  the 
right  of  action  depends  is  within  the  peculiar  knowledge  of 
the  plaintiff  i-ather  than  of  the  defendant,  that  notice  and  de- 
mand must  be  alleged  and  proved.  Batch  v.  White,  22  Pick. 
518;  J!^(/rrisY.  Dock  Co.,  21  Wis.  130;  WaUon  v.  Walker,  3 
Fos.  (N.  H.)  471 ;  2  Pai-sons  on  Con.  670,  note. 

Now  in  this  case,  whether  public  convenience  or  necessity 
required  any  work,  and  what  work,  to  be  done  to  enable  Leb- 
anon street  to  be  conveniently  used,  was  a  matter  exclusively 
within  the  discretion  and  knowledge  of  the  village  council.  The 
work  that  was  provided  for  was  to  be  done  to  their  acceptance, 
and  whether  they  were  satisfied  with  it  and  accepted  it  was 
exclusively  within  their  knowledge. 

III.  The  village  council  are  vested  with  exclusive  discretion 
and  control  of  the  improvement  of  the  streets.  Nor  can  they 
contract  or  bargain  away  this  discretion,  or  limit  the  exercise 
of  it  by  contract.  The  improvement  of  Lebanon  street, — 
whether  it  should  be  improved  at  all  or  not,  and  how  and 
when,  was  to  be  determined  by  it  in  the  exercise  of  its  legisla- 
tive powera.  8  Beach  (Ky.)  415.  Now,  while  it  could  not 
recall  the  permission  given  to,  and  accepted  by  the  raSway 
company  to  lay  its  track  in  Lebanon  street,  for  that  had 
become  a  vested  right,  it  could  reverse  or  repeal  its  action 
requiring  Lebanon  street,  outside  of  the  railroad  track,  to  be 
improved  at  all.  iM^aie  v.  Artdrews,  28  Mo.  14 ;  Bailey  v. 
GUman,  4  Minn.  546 ;  Mayor  of  Ilagerstown  v.  Dechert,  32 
Md.  384;  Christy  v.  Supervisors  of  Sacramento  City,  39  Cal. 
3 ;  MiUs  V.  SargeiU,  36  Cal.  379. 

Jordan^  Jordan  <J&  WiUiams,  for  defendant  in  error : 

1.  What  is  the  measure  of  damages  in  this  case  ?  We  say, 
what  it  would  cost  to  do  the  work.  Lawton  v.  Railroad  Co,, 
8'  Gush.  230 ;  Walker  v.  Swayzee,  3  Abb.  Pr.  136 ;  Vivian 
V.  Cluimpion,  2  Ld.  Eaym.  1125 ;  Burdtt  v.  Withers,  2  Nev. 
&  Per.  123. 

2.  The  railroad  company  was  not  entitled  to  any  notice  or 
demand  in  regard  to  the  work  to  be  done.    Its  contract  was  an 
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absolute  unconditional  agreement  to  do  something,  and  to  do 
it  to  the  acceptance  of  the  council  or  village. 

The  mayor  had  no  control  or  authority  sxver  the  work  or 
the  streets. 

McIlvaine,  J.  The  ordinance  of  May  2,  1871,  and  the 
acceptance  of  the  grant  by  the  railway  company,  constituted  a 
valid  contract  between  the  parties.  The  12tli  section  of  the 
corporation  act  of  May  1,  1852,  as  amended  April  15,  1857, 
provided  that  "  If  it  shall  be  necessary  in  the  location  of  any 
part  of  any  railroad  to  occupy  any  road,  street,  alley  or  public 
way  or  ground  of  any  kind,  or  any  ))aii;  thereof,  it  shall  be 
competent  for  the  municipal  or  other  co.'poration  or  public 
officer  or  public  authorities,  owning  or  having  in  charge  thereof, 
and  the  railroad  company,  to  agree  upon  the  manner  and  upon 
the  terms  and  conditions  upon  which  the  same  may  be  used  or 
occupied."  The  contract  for  the  right  of  way  having  been 
thus  entered  iuto  by  the  parties,  it  was  not  within  the  power 
of  the  council  of  the  village  to  rescind  or  modify  it  without 
the  consent  of  the  railway  company.  The  ordinance  of 
October  3,  1871.  purporting  t>  repeal  the  contract  ordinance 
of  May  2,  1871,  was  not  intended  to  operate  merely  as  a  dis- 
charge of  the  railway  company  from  its  obligations  to  perform 
the  stipulations  of  the  contract  on  its  part,  but  to  rescind  the 
contract  entirely ;  and  as  it  cannot  have  the  operation  intended 
by  the  council,  the  railway  company  has  no  right  to  insist  that 
it  shall  have  an  operation  not  intended  by  the  council. 

It  is  claimed  by  the  company,  that,  although  the  stipulated 
work  was  not  performed,  a  right  of  action  did  not  accrue  to 
the  village  until  refusal  or  neglect  to  do  the  work  by  the  com- 
pany, after  special  notice  or  demand  on  the  part  of  the  village. 
On  this  point  it  is  sufficient  to  say,  that,  under  the  conti*act,  the 
company  was  bound  to  do  the  work  within  a  reasonable  time. 
No  provision  was  made  for  notice  or  demand.  Hence,  after 
the  lapse  of  reasonable  time,  the  work  not  being  performed,  a 
right  of  action  accrued  to  the  plaintiff.  It  is  true,  that  this 
work  w-as  to  be  performed  "  to  the  acceptance  of  the  village 
council."  And  as  to  such  portions  of  the  work  as  wei'e  as- 
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suraed  to  be  done,  but  not  to  the  satisfaction  of  the  council, 
tliere  would  be  some  reason  for  requiring  notice  of  non-accept- 
ance, if  the  work  as  done  had  been  tendered  for  acceptance. 
But  in  the  case  before  us  fonnal  acceptance  was  not  solicited, 
and  the  court  charged  the  jury  on  this  point,  that  they  should 
ascertain  whether  or  not  the  village  council  were  in  fact  satis- 
fied, or  ought,  as  a  reasonable  body  of  men,  to  have  been 
satisfied  with  such  portions  of  the  work,  and  if  they  wei-e,  or 
ought  to  have  been  satisfied,  then  there  could  be  no  recovery 
on  account  of  such  portions.  This  statement  of  the  kw  was 
as  favorable  as  the  defendant  had  a  right  to  ask.  ~ 

It  is  also  contended  that  inasmuch  as  no  grade  for  Lebanon 
street  had  been  established  by  the  village  council,  there  was  no 
means  for  determining  the  extent  or  nature  of  the  work  to  be 
done  by  the  company,  or  the  amount  of  damages  for  failing  to 
perform  it.  It  appears  to  us  that  the  non-existence  of  an 
established  grado  of  this  street  did  not  affect  the  right  of  re- 
covery. The  grade  of  the  railroad  track  had  been  fixed  by  the 
company,  as  was  shown  by  a  "  plan  or  profile"  referred  to  in 
the  contract ;  and  this  grade  being  fixed,  the  undertaking  of 
the  company  was  to  so  grade  and  gravel  the  street  as  to  permit 
it  to  be  used  as  other  streets  were  used.  The  street  was  to  be 
improved  with  reference  to  the  grade  of  the  mli^oad  track,  so 
that  the  extent  and  nature  of  the  work  were  sufficiently  de- 
fined. We  see  no  objection  to  the  council  malving  such  a 
conti-act  for  the  improvement  of  a  street  under  its  care  and 
control. 

The  southern  terminus  of  Lebanon  street  was  originally  at 
Second  street,  but  previous  to  this  contract  one  French  liad 
laid  out  an  extension  of  this  street  southward  three  hundred 
feet  and  had  sold  lots  abutting  on  the  extension,  upon  which 
buildings  had  been  erected.  In  respect  to  this  extension,  the 
defendant  below  requested  the  court  to  charge  the  jury  as 
follows : 

*'  The  defendant  was  under  no  obligation,  by  the  terms  of 
the  contract  set  forth  in  the  petition,  to  grade  or  gravel  any 
part  of  L'jbanon  street,  as  shown  on  said  plat  of  T.  French, 
which  lies  south  of  Second  street." 
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The  court  refused  bo  to  charge,  but  did  instruct  as  follows : 
"  The  ordinance  set  forth  in  the  petition  dated  May  2d, 
1871,  included  all  of  what  was  then  known  as  Lebanon  street, 
between  the  points  for  which  the  proposed  cuts  and  fills  were 
marked  on  the  plan  and  profile  accompanying  said  ordinance, 
which  had  been  and  then  was  dedicated  to  public  use  as  a 
street,  and  over  which  said  council  had  control  as  such  ;  there 
is  no  dispute  that  this  was  the  case  with  all  of  said  street  from 
the  south  line  of  Second  street  to  Sixth  street,  the  evidence  of 
plaintiff  to  that  effect  not  being  contradicted,  and  being  suf- 
ficient to  establish  the  fact. 

"  As  to  the  part  south  of  Second  street,  being  a  ettl  de  saCj 
extending  three  hundred  feet  from  Second  street,  it  is  claimed 
that  it  was  dedicated  as  a  strec^t  by  T.  French,  no  dedication 
thereof  having  been  made  according  to  the  statute  in  such  case 
provided.  Three  things  are  necessary  to  be  shown  to  establish 
its  dedication.  The  owner  must  have  intended  to  dedicate  the 
property  for  a  street,  and  to  give  up  his  private  rights  in  it, 
which  are  inconsistent  with  its  nse  as  a  street  by  the  public  at 
large.  And  he  must  have  evidenced  and  carried  out  this  in- 
tention by  some  unequivocal  act,  such  as  throwing  it  open  to 
the  public,  fencing  it  out,  making  or  recording  a  plat,  showing 
it  marked  as  a  street,  selliug  lots  npon  such  plat,  and  conveying 
them  by  deeds  referring  to  the  plat.  If  you  find  that  thp 
owner  so  intended  to  dedicate  it  as  a  public  street,  and  ciuTied 
out  such  intentions  by  acts  necessary  for  that  purpose,  then  the 
village  council  must  have  accepted  the  dedication,  there  being 
no  evidence  of  any  acceptance  by  the  [mblic  before  plaintiff's 
incorporation,  and  I  charge  you  that  the  passage  of  the 
ordinance  of  May  2d,  1871,  accompanied  by  the  plat  or 
])rofile  referred  to  in  the  ordinance,  and  offered  in  evidence 
therewith,  recognizing  the  street  as  extending  three  hundred 
feet  below  Second  street,  and  providing  for  its  occupancy  and 
improvement  by  defendant,  is  a  sufficient  acceptance  of  the 
dedication  of  that  part  of  the  street  by  the  village  council,  if 
you  find  that  before  that  time  the  owner  on  his  part  had  done 
all  that  was  necessary  to  its  dedication  as  aforesaid." 
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We  see  no  error  in  refusing  to  charge,  or  in  the  instmction 
given. 

It  is  also  alleged  for  error  that  the  following  testimony  was 
rejected  by  the  court.  R.  M.  Shoemaker,  jDresident  and  super- 
intending engineer  of  the  defendant,  was  offered  by  defendant 
as  a  witness  to  prove  that  while  the  work  of  grading  Lebanon 
street  by  the  defendant  was  progressing  under  the  witness's 
charge,  that  Mr.  Morton,  the  mayor  of  plaintiff's  corporation,  in- 
structed the  witness  not  to  grade  and  gravel  any  of  the  street 
south  of  Second  street ;  that  Lebanon  street,  as  recognized  by 
the  village,  did  not  extend  south  of  Second  street. 

To  which  plaintiff  objected,  and  the  court  sustained  the  ob- 
jection and  excluded  the  testimony  (it  not  being  shown,  nor 
proposed  to  be  shown,  that  said  mayor  had  any  authority  from 
council  in  the  premises),  to  which  the  defendant  excepted. 

The  exclusion  of  this  testimony  was  not  error.  The  exclusive 
care  and  control  of  tl)e  streets  of  an  incorporated  village  are 
placed,  by  statute,  in  the  village  council.  And  any  direction 
in  respect  to  the  improvement  of  streets,  assumed  to  be  given 
by  the  mayor  of  the  village,  without  authority  from  the«oun- 
cil,  is  wholly  without  autliority. 

The  last  ground  alleged  for  error  against  the  judgment  be- 
low, which  wo  propose  to  consider,  relates  to  the  measure  of 
damages.     On  this  point  the  court  charged  as  follows : 

"  If  you  find  the  plaintiff  is  entitled  to  a  verdict,  the  measure 
of  damages  for  sucli  work,  if  any,  as  the  defendant  ought  to 
have  done  and  failed  to  do,  within  a  reasonable  time,  and  the 
plaintiff  did  do,  is  the  cost  to  plaintiff  of  the  work  done  by  it, 
and  interest  thereon  to  the  first  day  of  this  term,  provided  such 
cost  was  the  fair  and  reasonable  cost  thereof  at  the  time  when 
it  was  so  done.  And  for  such  work,  if  any,  as  the  defendant 
agreed  to  do  and  failed  to  do,  within  a  reasonable  time,  and 
which  the  plaintiff  has  not  done,  the  plaintiff  is  entitled  to  re- 
cover what  it  would  fairly  have  cost  the  plaintiff  to  have  it 
done  after  defendant  had  failed  for  a  reasonable  time  to  do  it." 

The  measure  of  damages  in  such  cases  is  compensation,  and, 
of  course,  corporate  compensation  must  be  limited  to  the 
corporate  injury ;  but,  where  the  injury  resulting  to  a  corpora- 
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tion  by  the  breach  of  a  contract  is  the  same  that  would  have 
resulted  to  a  natural  person  from  a  like  breach,  the  rule  of 
compensation  is  the  same.  This  case  }&  wholly  unlike  2f.  K. 
iSn  T.  R.  R,  Co.  V.  City  of  Fort  Scott,  15  Kan.  490,  where  the 
city  had  granted  the  right  of  way  through  its  streets  in  con- 
sideration that  the  company  would  build  its  repair-shops  in 
Fort  Scott,  which  the  company  failed  to  do.  By  the  failure  of 
the  company  the  injury  to  the  city  in  its  corporate  capacity 
was  not  equal  to  the  cost  of  the  improvements  contracted  for. 
If  the  shops  had  been  built,  tliey  would  not  have  become  the 
corporate  property  of  the  city.  Nor  is  this  case  like  one  where 
the  right  of  way  is  granted  upon  conditions,  by  an  ordinance 
operating  as  a  law  merely,  and  the  way  is  occupied  in  violation 
of  the  conditions.  We  need  not  stop  to  discuss  the  nature  of 
penalties  in  such  cases.  Here  we  have  a  violated  contract 
entered  into  by  parties  authorized  to  contract;  and  made, 
though  by  a  municipal  corporation,  in  relation  \x>  its  corporate 
affairs.  We  cannot,  therefore,  see  why  the  ordinary  rule  of 
damages  should  be  departed  from,  or  why  the  municipal  cor- 
poration should  be  required  to  perforin  the  work  conti-acted 
for  before  instituting  an  action  for  damages  for  the  breach  of 
the  contract.  Should  a  tax  be  collected  to  pay  for  the  work, 
and  an  action  then  brought  for  the  pui'pose  of  reimbursing  the 
taxpayer  ?  Surely  not.  Nor  does  it  matter  at  all,  to  the  de- 
linquent contractor,  whether  or  not  the  work  which  he  contracted 
to  do,  but  failed  to  perform,  should  ever  be  accomplished. 
Whether  the  damages  realized  in  such  action  should  be  devoted 
to  the  improvement  contracted  for,  or  to  other  puri)oses,  is  a 
question  between  the  village  and  its  citizens^  with  which  the 
railroad  company  caa  have  no  concern. 

Judgment  affirmed. 
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Kent  v.  Pebkikb, 

1.  The  act  of  1868  (65  Ohio  L.  155),  in  rektion  to  making  and  widening 

ditches,  is  a  valid  enactment,  as  applied  to  cases  in  which  damages  are 
not  claimed  ;  and  a  proceeding  for  the  purpose  of  widening  any  such 
ditch  might  be  instituted  by  one  petitioner,  though  the  ditch  was  con- 
fined to  his  own  lands. 

2.  A  report  or  finding  of  a  jury  under  that  act  is  invalid,  where  such  report 

or  finding  was  not  unanimous. 
8.  Lands  in  an  incorporated  village  may  be  assessed  by  the  trustees  of  a 
township  in  which  the  village  is  situated,  for  the  cost  of  widening  a 
ditch  within  the  township,  but  outside  of  the  village  limits  ;  and  the 
fact  that  the  village  has  a  board  of  health  will  make  no  difference. 

Error  to  tlie  District  Court  of  Portage  County. 

On  September  4,  1873,  John  Perkins  filed  in  the  office  of 
the  clerk  of  Franklin  township,  Portage  county,  his  petition, 
asking  that  a  certain  ditch  and  drain  in  that  township  be 
cleaned,  widened  and  deepened;  in  which  petition  it  w«a8 
stated  that  the  public  health  and  convenience  required  that  such 
improvement  be  made,  and  that  cross  drains  and  ditches  from 
the  lands  of  Marvin  Kent  and  Henry  A.  Kent  empty  their 
waters  into  the  lirst-mentioned  ditch  and  drain,  thereby  greatly 
benefiting  their  lands. 

At  the  time  the  petition  was  filed,  the  petitioner  gave  bond 
to  the  acceptance  of  the  township  clerk,  and  also  gave  notice 
to  the  persons  sought  to  be  affected  by  tlie  proceeding,  as  re- 
quired by  statute. 

No  damages  were  claimed  by  any  person. 

After  an  order  had  been  made  by  tlie  township  trustees,  to  the 
effect  that  it  would  be  conducive  to  the  public  health  to  have 
the  ditch  cleaned,  and  that  the  work  should  bo  done  and  ex- 
pense borne  equally  by  Perkins  and  Marvin  Kent,  the  proceed- 
ing was  appealed  to  the  probate  court,  in  which  court  a  jury 
was  impaneled  and  trial  had.  On  such  trial  (March  13,  1874), 
it  was  found  that  the  lands  of  Marvin  Kent  and  Henry  A. 
iCent  were  wholly  within  the  corporate  limits  of  the  village  of 
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Kent,  wliicli  village  is  within  said  township  of  Franklin  ;  that 
the  ditch  to  be  cleaned,  is  confined  to  the  lands  of  Per- 
kins ;  that  no  part  of  the  ditch  is  within  the  corporate  limits  of 
the  village,  and  that  the  village  had  a  board  of  health.  There- 
upon the  conrt  chared  the  jury  that  the  lands  of  Marvin  Kent 
and  Henry  A.  Kent  could  not  be  assessed  for  any  part  of  the 
cost  of  the  improvement,  for  the  reason  that  said  lands  were 
situated  wholly  ^vithin  the  village ;  and  Perkins  excepted. 

A  verdict  was  rendered,  finding  that  it  would  be  conducive 
to  the  public  health,  convenience  and  welfare  to  have  the  ditch 
cleaned  and  widened,  and  that  no  comj^nsation  is  due  to  any 
person,  but  tlie  verdict  was  concurred  in  by  only  ten  of  the 
twelve  jurors.  A  motion  for  a  new  trial  was  overruled ;  and 
thereupon  the  proceeding,  so  far  as  it  related  to'  the  Kents,  was 
dismissed  by  the  court. 

The  judgment  of  the  probate  court  was  reversed  in  tlie  court 
of  common  j^leas  on  a  petition  in  error  filed  by  Perkins ;  the 
cause  was  remanded  to  the  probate  court  for  further  proceed- 
ings ;  the  judgment  of  the  court  of  common  pleas  was  affirmed 
in  the  district  court,  and  a  petition  in  error  was  filed  on  leave 
in  this  court  by  Marvin  Kent  and  Henry  A.  Kent  to  reverse 
the  judgments  of  the  district  court  and  court  of  common  pleas. 

II.  B,  Foster^  for  plaintiffs  in  error. 

EocIaoeU  cfe  Hatfield  and  M.  Stuart^  for  defendant  in 
eiTor. 

Okey,  J.  The  act  of  May  6,  1868,  "  to  provide  for  locating, 
establishing  and  constructing  ditches,  drains  and  water-courses,  i 
and  to  repeal  a  certain  act  therein  named  "  (65  Ohio  L.  155), 
as  amended  April  13,  1872  (G9  Ohio  L.  45),  aiid  Jan- 
uary 27,  1873  (70  Ohio  L.  14),  was  in  force  when  the  pro- 
ceeding, mentioned  in  the  statement  of  this  case,  was  pend- 
ing before  the  township  tnistees,  and  also  while  it  was  pending 
in  the  probate  court.    See  Kev.  Stats.  §  4511  et  seq. 

The  act  in  question,  as  amended,  provided,  among  other 
things,  that  township  trustees  of  any  township  should  have 
power,  whenever  the  same  was  demanded  by,  or  would  be  con- 
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ducive  to  the  public  health,  convenience  or  welfare,  to  canse  to 
be  established,  located  and  constructed,  "  any  ditch,  drain  or 
water-course  within  such  township."  They  had  the  same  power 
to  cause  any  such  ditch  to  be  cleaned.  A  condition  precedent . 
to  the  exercise  of  this  power  was  that  a  petition  should  bo  filed 
with  the  township  clerk, "  by  one  or  more  persons  owning  lands 
adjacent  to  the  line  of  any  such  proposed  ditch,"  or  ditch  to  be 
cleaned.  An  appeal  from  the  order  of  the  trustees  to  the  pro- 
bate court,  "  by  any  person  or  persons  interested  in  the  location 
of  such  ditch,"  or  in  cleaning  the  same,  was  provided  for. 
Provision  was  made  for  a  jury  of  twelve  men  in  the  probate 
court,  to  whom  the  probate  judge  was  required  to  administer 
an  oath.  The  oath  required  the  jury  to  view  the  premises 
along  the  route  of  such  ditch,  and  faithfully  and  impartially 
report  in  writing  to  said  court :  "  First.  Whether  it  will  be 
conducive  to  the  public  health,  convenience  or  welfare  to  cause 
said  proposed  ditch,  drain  or  water-coui-se  to  be  established  or 
located,"  or  cleaned.  "  Second.  The  amount  of  compensation 
due  to  each  person  in  case  of  the  location  (or  cleaning)  of  the 
same ;  and,  Third.  The  amount  of  labor  to  be  performed  by 
each  person  interested  in  the  opening  and  constructing  (or  re- 
pairing) of  the  same."  And,  unless  all  the  jurors  concurred, 
the  verdict  was  invalid.      Work  v.  /StatCy  2  Ohio  St.  29G. 

The  act  and  the  amendments  thereto  have  been  repealed, 
and  the  most  serious  objection  to  those  enactments  has  been 
removed.  This  opinion  will,  therefore,  be  confined  to  a  state- 
ment of  the  conclusions  at  which  we  have  arrived. 

The  ditch  in  question  is  confined  to  the  lands  of  John  Per- 
kins, and  it  is  said  the  legislature  could  not  have  intended  to 
provide  for  such  a  case,  as  a  man  has  a  right  to  make  or  clean 
a  drain  on  his  own  land.  Furthermore,  it  is  said  that  the  peti- 
tion must  be  filed  by  a  person  owning  lands  "  adjacent "  to  the 
proposed  ditch  or  the  ditch  to  be  cleaned,  and  that  Perkins'  lands 
are  not  "  adjacent."  But  this  legislation  had  for  its  founda- 
tion the  public  health,  welfare  and. convenience,  which  may  be 
promoted  as  well  where  the  drain  is  confined  to  one  owner  as 
where  it  extends  to  the  lands  of  several  owners,  and  by  the 
terms  of  the  act  one  owner  may  petition.    And  the  word  "  ad- 
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j  icent "  was  properly  used  as  including  lands  through  which  a 
ditch  passes  as  weH  as  those  lying  near  to  the  ditch.  But  if 
the  word  had  not  been  accni-atcly  employed,  still  the  intention 
of  the  legislature,  as  manifested  in  all  that  it  has  said  0:1  the 
subject,  is  what  we  should  endeavor  to  ascertain,  and  regard 
being  had  to  that,  the  objection  is  clearly  untenable.  True, 
the  ditch  seems  to  have  been  constructed  by  private  enterprise  ; 
but  it  has  long  beea  treated  as  a  public  ditch,  and  the  owner  of 
the  land  to  which  it  is  confined  consents  that  it  may  bo  bo  re- 
garded. 

Again,  it  is  urged  that  the  act  is  Invalid  for  the  reason  that 
it  makes  no  provision  for  assessing  damages  to  the  owners  of 
lands  injured  by  the  location  of  such  ditches,  and  for  the 
further  reason  that  the  provisions  in  respect  to  tlie  jury  and  the 
mode  of  trial  are  not  in  accordance  with  the  organic  law,  and 
the  plaintiffs  in  error  rely  on  Sinith  v,  Atlantic^  <kc,  R.  Co,^ 
25  Ohio  St.  91,  and  Tee^jarden  v.  Davh^  decided  at  the  pres- 
ent term.  But  here  all  claims  for  damages  were  waived.  In 
many  cases  an  act  may  not  be  wholly  void,  but  void  in  part 
and  valid  in  part.  In  such  case  it  is  incumbent  on  one  assert- 
ing its  invalidity,  to  show  that,  if  enforced,  it  will  have  an  un- 
constitutional operation  as  applied  to  him.  That  such  statute 
WDuld,  if  enforced,  be  unconstitutional  in  its  operation  under  a 
difierent  state  of  facts — ^as  where  such  damages  had  not  been 
waived — affords  no  ground  for  holding  it  to  be  invalid  in 
another  case  where  the  damages  were  waived.  This  is  in  ao* 
cordance  with  Bowles  v.  Stdte^  decided  at  the  present  term. 

Finally,  it  is  said  that  there  was  no  power  to  assess  lands 
within  Kent,  which  is  a  village  having  a  board  of  health,  for  any 
'  part  of  the  expense  of  the  proposed  work.  But  Kent  is  wholly 
within  Franklin  township.  The  trustees,  by  the  tcnns  of  the 
statute,  had  power  to  cause  the  construction  or  cleaning  of  "  any 
ditch,  drain  or  water-course  within  the  township,"  and  to  im- 
pose on  the  adjacent  lands  the  cost  of  the  work.  The  lands  of  the 
Kents,  though  within  the  village,  are  ad jacent  to  the  ditch,  and 
benefited  by  it.  The  health,  comfort  and  convenience  of  the 
citizens  of  a  village  may  largely  depend  on  tlie  proper  drainage 
of  lands  lying  beyond  its  territorial  limits,  and  tlierc  may  be  no 
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power  to  compel  the  draining  of  such  lands  except  through  the 
action  of  township  trustees  or  county  commissioners.  Why 
Bbould  not  any  lands  adjacent  to  such  drain,  and  benefited 
thereby,  be  assessed  for  tlie  cost  of  such  work  ?  The  statute 
makes  no  such  limitation  on  the  power  of  township  trustees  as 
is  daimed  by  the  plaintiff  in  error,  and  therefoi-e  we  hold  that 
this  objection  is  also  untenable. 

Judgment  affirmed, 

BoYNTON,  C.  J.,  dissented  from  the  third  proposition  of  the 
syllabus. 


Commissioners  v,  Spbingfield. 

W,  was  treasurer  of  C.  county  from  September,  1870,  until  September,  1873. 
He  was  ex-^JJUeio  treasured  of  the  city  of  S.  and. of  its  board  of  education, 
and  also  treasurer  of  the  township  of  S.,  in  which  the  city  is  situated, 
and  f)f  its  board  of  education.  As  received,  he  mingled  and  kept  the 
moneys  of  these  various  corporations  together.  During  his  term  of  office 
there  was  a  deficit.  The  county  commissioners  having,  at  W.'s  settle- 
ment in  September,  1872,  found  money  in  Uie  treasury  precisely  sufil  • 
cicnt  to  satisfy  the  amount  due  from  W. ,  as  such  treasurer,  to  the  county, 
directed  the  same  to  be  placed  to  the  credit  of  the  county  and  appropri 
atcd  to  county  purposes.  The  money  was  appropriated  as  directed. 
Heldj  that  themoncy&so  mingled  together  belonged  to  the  several  coi 
porations  pro  rata,  and  the  county  commissioners  could  not  appropri- 
ate the  whole  to  the  exclusive  use  of  the  county,  and  that,  consequently, 
the  county  is  liable  in  equity  to  account  to  the  other  corporations  for 
their  proportionate  share  of  the  fund  so  appropriated. 

EuKOR  to  tlie  Court  of  Common  Pleas  of  Clark  County. 
Reserved  in  the  District  Court. 

On  December  31,  1874,  the  city  of  Springfield  commenced 
an  action  in  the  court  of  common  pleas  of  Clarlc  county  against 
the  board  of  county  commissioners  of  Clark  county,  and  others. 
Issues  were  joined,  and  the  cause  was  heard  and  judgments 
were  rendered  against  the  board  of  county  commissioners,  and 
in  favor  of  the  city  of  Springfield,  the  board  of  education  of 
the  city,  the  trustees  of  Springfield  township,  and  the  board  of 
education  of  the  township.     The  board  of  county  commis- 
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sioners  filed  a  petition  in  error  in  the  district  court,  and  that 
court  reserved  the  cause  for  decision  by  this  court. 

The  facts,  so  far  as  it  is  necessary  to  state  them,  are  as 
follows  :  The  city  of  Springfield,  since  May  3,  1852,  has  been 
a  city  of  the  second  class,  having  a  population  of  lees  than  fifty 
thousand  inhabitants.  It  is  the  county  seat  of  Clark  county, 
and  is  within  Springfield  township.  Theodore  A.  Wick  was 
treasurer  of  Clark  county  from  the  first  Monday  of  September, 
1870,  until  the  first  Monday  of  September,  1872.  By  virtue  of 
his  office,  according  to.  the  holding  of  the  court  below,  he  was  re- 
quired to  collect  and  disburse  the  taxes  of  the  city,  the  city 
school  district,  Springfield  township,  and  the  board  of  education 
of  the  township,  and  he  was  also  required  to  receive  and  disburse, 
for  the  use  of  the  city  and  the  city  school  district,^  any  money 
belonging  to  them  from  other  sources  than  taxation. 

Wick,  as  treasurer,  received  for  each  of  the  corporations 
named,  large  sums  of  money.  The  moneys  so  received  were 
not  in  any  way  separated,  but  were  mingled  together  in  a 
common  mass.  There  should  have  been,  at  the  expiration  of 
Wick's  term  of  office,  $152,861.22,  in  his  hands ;  but  while 
the  money  was  so  mingled,  Wick,  at  different  times  during  his 
term  of  office,  embezzled  and  appropriated  to  his  own  use 
$91,001.01,  leaving  in  the  treasury  only  $61,860.26,  which  was 
the  exact  amount  then  due  to  the  count}'.  If  the  sum  so  re- 
maining in  the  treasury  had  been  distributed  to  the  several 
corporations  in  proportion  to  the  interest  of  each  of  them 
therein,  the  distribution  would  have  been  as  follows :  city  of 
Springfield,  $24,792.77;  board  of  education  of  the  city, 
$7,906.49;  township  of  Springfield,  $1,224.47;  board  of 
education  of  the  township,  $2,902.77 ;  Clark  county,  $25,033.76, 
making,  as  aforesaid,  $61,860.26.  But  settlement  was  made  by 
the  county  commissioners  with  Wick  as  treasurer,  and  finding 
in  the  treasury  the  amount  due  to  the  county,  $61,860.26,  and 
no  more,  the  commissioners  directed  that  the  whole  sum  be 
delivered  by  Wick  to  his  successor,  Richard  Montjoy,  as  the 
money  of  Clai'k  county.  This  was  done,  and,  before  this  suit 
was  brought  the  money  was  disbursed  by  Montjoy  and  his 
successor,  under  direction  of  the  commissioners,  in  satisfaction 
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of  claims  due  to  divers  persons  from  the  county ;  but  the  city 
and  tlio  city  board  of  education  demanded  their  pro  rata  share 
of  said  sum  before  any  part  of  it  had  been  disbursed. 

Whether  the  commissioners  actually  knew  of  the  deficit 
before  the  settlement  was  concluded,  may  not  be  clear  from 
the  testimony  ;  but  it  is  certain  that  they  were  informed  of  it 
before  they  left  the  room  in  which  the  settlement  was  made, 
and  before  any  portion  of  the  money  so  paid  over  had  been 
disbursed. 

On  September  10, 1872,  Wick  assigned  to  John  H.  Thomas 
certain  property  in  tmst  for  the  benefit  of  the  several  corpora- 
tions named.  The  sum  reaUzed  from  the  property  amounted 
to  $26,000,  but  the  sum-of  $1,932.02,  was  distributed  to  the 
corporations  other  than  Clark  county  in  excess  of  their  jn*o 
rato  share  of  such -trust  fund.  The  court  of  common  pleas, 
at  the  January  term,  1878,  in  rendering  judgment,  gave  the 
county  credit  for  the  amount  that  would  be  due  to  it  on  a 
pro  rata  distribution  of  said  fund,  and  found  the  county  to  be 
then  indebted  to  the  other  corporations,  as  follows:  city  of 
Springfield,  $31,718.30;  board  of  education  of  the  c/ty, 
$9,997.15  ;  trustees  of  Springfield  township,  $1,070.66;  board 
of  education  of  the  township,  $3,714.01,  making  the  sum  of 
$46,500.12 ;  and  judgments  were  rendercd  accordingly,  to 
reverse  which  judgments  this  proceeding  in  error  is  prosecuted* 

Keifer^  White  ds  lidlMtta  and  Spenoe  <&  Arthur^  for  plaint- 
iff in  error. 
Harrison^  Olds  dk  Marsh,  for  defendants  in  error. 

Okey,  J.  Wick,  by  virtue  of  his  oflice  of  treasurer  of 
Clark  county,  was  treasurer  of  the  dty  of  Spriugfield,  the 
board  of  education  of  the  city,  the  township  of  Springfield, 
and  the  board  of  education  of  the  township ;  and  it  was  the 
duty  of  the  commissioners,  at  the  September  settlement  in 
1872,  to  ascertain,  not  merely  whether  he  had  in  his  custody 
as  such  treasurer  the  amount  of  money  belonging  to  the 
county,  but  also  whether  he  had  the  amount  due  to  each  af 
the  other  corporations  named,  and  to  see  that  the  whole  was 
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paid  over  to  his  successor.  This  is  shown  by  numerous  statu- 
tory provisions,  which  admit  of  no  other  reasonable  construc- 
tion. It  is,  therefore,  unnecessary  to  detennine  whether  the 
commissioners  had  or  liad  not  actual  notice  of  the  deficit  before 
the  settlement  with  Wick  was  concluded.  The  law  having 
chai-ged  them  with  the  duty  of  ascertaining  whether  he  had  in 
his  custody,  as  treasurer,  the  funds  due  from  liim  to  these 
various  corporations,  the  case  is  to  be  regarded  as  though 
such  knowledge  had  been  fully  proved. 

The  question,  then,  is  whether  the  county  of  Clark  is  liable 
to  the  city  of  Springfield  and  its  board  of  education,  and 
the  township  of  Springfield  and  its  board  of  education,  for 
pro  rata  shares  of  the  moneys  in  the  treasury,  $61,860.26, 
appropriated,  under  direction  of  the  commissioners,  to  the  use 
of  the  county.  That  the  moneys  of  these  various  corporations 
were  mingled,  and  that  the  embezzlement  was  from  the  mass, 
ciinnot  be  denied  ;  and  it  must  be  further  admitted,  that  the 
amount  appropriated  to  the  use  of  the  county,  under  direction 
of  the  commissioners,  was  the  exact  sum  due  to  the  county 
from  Wick  ;  but  neither  mingling  the  money,  the  embezzle- 
ment, nor  the  appropriation  by  the  county,  had  the  effect  of 
destroying  the  interest  of  the  city,  township,  and  school 
boards  in  the  sum  which  was  in  the  treasury  at  the  time  of  the 
settlement.  Equity  will  make  it  available  to  them  by  fastening 
a  liability  on  the  county.  This  would  clearly  be  the  rule  as 
applied  to  individuals,  under  such  circumstances,  and  there  is 
no  reason  for  saying  the  same  rule  does  not  apply  to  public 
corporations.  Van  Alen  v.  American  Ifational  Bank^  52 
N.  Y.  1 ;  Matt^  of  Van  Duzer's  Estate,  41  How.  Pr.  410  ; 
Farrher8\  dbo.  Bank  v.  Kingy  57  Pa.  St.  202  ;  PenneU  v. 
Deffell,  4  DeG.,  M.  &  G.  372  ;  Cook  v.  TuUis,  18  Wall.  332  ; 
Bayne  v.  United  States,  93  U.  S.  442 ;  United  Staies  v. 
StaU  Bank,  96  U.  S.  30. 

A  number  of  other  objections  urged  against  the  judgments 
in  the  court  below,  have  been  argued  at  length.  We  have 
carefully  considered  them,  but  do  not  think  that  any  of  them 
are  tenable. 

Judgments  affirmed. 
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Baltimore  &  O.  E.  Co.  v.  Cai^lpbell. 

1  Where  it  is  necessary  for  a  traveler,  in  going  from  one  place  to  another, 
to  pass- over  the  connecting  lines  of  8evernl  railroad  companies,  it  is 
competent  for  either  company  to  contract  with  him  for  the  transporta- 
tion of  himself  and  baggage  the  wliolo  distance,  or  that  its  liability 
shall  be  confined  to  loss  or  damage  occurring  on  its  own  road  ;  but  the 
colloction,  by  such  contracting  carrier,  of  fare  in  advance  for  the  entire 
journey,  without  agreement  as  to  risks,  renders  it  liable,  on  receipt  of 
such  traveler's  baggage,  \o  transport  it  Siifely  to  the  end  of  the  route, 
and  there  deliver  it,  on  demand,  to  such  owner. 

2.  Words  on  a  railroad  ticket  or  baggage  check  limiting  the  liability  of  the 
carrier  to  a  specific  amount  for  loss  of  baggage,  are  not  binding  on  a 
passenger,  unless,  with  knowledge  of  such  limitation,  he  agrees  to  it. 

8.  A  passenger  by  railroad  train,  as  soon  as  practicable  after  its  arrival  at 
the  place  of  destination,  presented  to  the  agent  in  charge  of  the  bag- 
gage-room a  check  for  his  baggage  and  demanded  the  same,  which 
baggage  he  had  delivered  to  the  carrier  when  he  took  passage  on  ine 
train.  The  agent  being  unable  to  find  the  baggage,  took  the  number 
of  the  check,  and  requested  the  passenger  to  call  again.  On  the  same 
evening  the  passenger  returned  to  the  depot,  but  the  agent  informed 
him  that  he  had  mtide  further  search  and  the  baggage  could  not  be 
found  ;  Held,  that  such  acts  and  declarations  of  the  agent  were  compe- 
tent evidence  for  the  passenger  in  his  action  against  the  carrier  for  loss 
of  such  baggage. 

Error  to  the  District  Court  of  Guernsey  County. 

Martha  Campbell  and  James  "W.  Campbell,  her  husband, 
brought  suit  in  the  court  of  common  pleas  of  Guernsey  county, 
against  the  Baltimore  and  Ohio  Eailroad  Company,  to  recover 
the  value  of  baggage  belonging  to  Mre.  Campbell,  which  is 
said  to  have  been  lost  by  the  company,  a  common  carrier. 

A  verdict  was  found  in  favor  of  the  plaintiffs  for  §973.55 ; 
judgment  was  rendered  thereon  at  the  November  term,  1876  ; 
the  judgment  was  affirmed  in  the  district  court,  and  on  applica- 
tion of  the  company,  leave  was  granted  to  file  in  this  court  a 
petition  in  error. 

In  the  petition  of  the  plaintiffs  below,  it  is  alleged,  that  on 
December  8,  1874,  at  the  city  of  New  York,  the  company, 
in    consideration    of    $17.50,    then    and    there    paid    to    it 
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by  Mrs.  Campbell,  agreed  with  Iier  to  safely  carry  herself 
and  child  and  their  baggage  from  tlie  city  of  Now  York 
to  Columbus,  Ohio,  by  way  of  the  New  York  and  Phila- 
delphia Railroad,  and  the  Philadolphia,  Wilmington  and  Bal- . 
timore  Railroad,  and  the  roads  of  the  defendant ;  that  she  de- 
livered her  baggage  at  the  city  of  New  York  to  the  defendant, 
and  received  from  it  a  check  for  the  carriage  of  such  baggage 
over  said  roads  to  Washington,  D.  C,  where  the  compan}^  by 
the  agreement  aforesaid,  was  to  re-check  said  baggage  to  Co- 
lumbus ;  that  the  baggage  consisted  of  her  trunk,  containing 
the  wearing  apparel  and  ordinary  appendages  (stated  in  detail 
in  the  petition)  incident  to  hei'self  and  child  as  such  trav- 
elers ;  that  on  arriving  at  Washington,  D.  C,  she  presented 
the  check  to  the  proper  agents  of  the  company  and  demanded 
the  baggage,  but  they  neglected  and  refused  to  deliver  the 
same  or  any  part  thereof. 

The  company,  by  its  answer,  admitted  the  sale  of  a  ticket 
for  the  transportation  of  Mrs.  Campbell  and  her  baggage  from 
the  city  of  New  York  to  Columbus,  Ohio,  for  the  price  and  at 
the  time  stated  in  the  petition,  and  that  the  plaintiffs  had  de- 
manded the  baggage  as  stated ;  but  the  defendant  denied  the 
other  allei^ations  in  the  petition,  and  further  answered  as  fol- 
lows :  '*  The  defendant  further  says  that  in  the  sale  of  said 
ticket  for  the  transportation  of  said  plaintiff  and  her  baggage 
from  the  city  of  New  York  to  Baltimore,  Md.,  it  acted  as  the 
agent  only  of  the  Pennsylvania  Railroad  Company,  and  the  Phil- 
adelphia, Wilmington  and  Baltimore  Railroad  Company,  own- 
ing and  operating  the  lines  of  railroad  between  said  points,  and 
for  her  transportation  v*ritli  her  baggage  from  Baltimore,  Md., 
to  Columbus,  Ohio,  for  itself,  owning  and  operating  the  residue 
of  said  route ;  that  by  the  terms  and  conditions  of  said  ticket, 
issued  to  and  accepted  by  said  plaintiff,  each  company  repre- 
senting said  route  was  to  be  responsible  only  for  the  safety  of 
passengers,  or  the  loss  of  their  baggage  on  its  line  of  road,  and 
not  each  for  the  others,  and  for  the  loss  of  baggage  not  exceed- 
ing in  value  $100,  unless  by  special  contract ;  and  the  defend- 
ant denies  that  said  trunk  and  its  contents  were  delivered  to, 
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or  received  by  it  from  said  company,  nor  was  it  lost  upon  its 
said  lino  of  railroad." 

In  their  reply,  tlio  plaintiffs  say,  "  that  it  is  not  tnie  that  the 
said  defendant,  in  the  sale  of  said  ticket  for  the  transportation 
of  said  plaintiff  and  her  baggage,  fix)m  the  city  of  New  York 
to  Baltimorc,  Md.,  acted  as  the  agent  of  the  Pennsylvania 
liaih-oad  Company  and  the  Philadelphia,  Wilmington  and  Bal- 
timore lltxilroad  Conipany  ;  nor  is  it  true  that  by  the  tenns  and 
condition  of  said  ticket  issued  to  and  accepted  by  said  plaintiff, 
each  company  i"epresenting  said  route  was  to  bo  responsible 
only  for  the  safety  of  passengers  or  the  loss  of  their  baggage 
on  its  line  of  road ;  nor  is  it  tnie  that  said  plaintiff  received 
and  accepted  a  ticket  for  her  transportation,  with  her  baggage, 
by  tlie  terms  and  conditions  of  which  each  company  named  in 
said  answer,  i\&  representing  said  route,  was  to  be  responsible 
only  for  the  safety  of  passengers  or  the  loss  of  their  baggage 
on  its  line  of  road  and  not  each  for  the  others,  and  for  the  loss 
of  baggage  not  exceeding  in  value  $100,  unless  by  special  con- 
tract." 

The  record  does  not  pui-port  to  contain  all  the  evidence  or 
all  of  the  charge  to  the  jury.  The  errors  relied  on  a*^,  that 
the  court  erred  in  admitting  certain  evidence,  in  refusing  to 
chai'ge  the  jury  as  requested  by  the  company,  and  in  the  charge 
given. 

Evidence  was  offered  to  show  the  following  facts:  Mrs. 
Campbell,  with  her  infant  child,  and  father,  mother  and  aunt, 
all  residents  of  Cambridge,  Ohio,  werc  at  the  liome  of  W.  J. 
Hendricks,  in  Bond  street,  Brooklyn,  N.  Y.,  during  parls  of 
November  and  December,  1874,  where  Mrs.  Campbell  was  re- 
ceiving medical  treatment.  Desiring  to  return  home  by  way 
of  Washington,  D.  C,  Mr.  White,  fatlier  of  Mre.  Campbell, 
on  December  8,  1874,  on  behalf  of  himself  and  his  wife, 
daughter  and  her  aunt,  gave  to  Mr.  Hendricks  $70,  and  di- 
rected him  to  go  to  the  oiRce  of  the  defendant,  in  New  York 
city,  and  buy  four  tickets  for  the  persons  named,  from  New  York 
city  to  Columbus,  Ohio,  by  way  of  Washington,  D.  C.  Mr.  Hen- 
dricks, on  the  same  day,  went  to  the  ofBce  of  the  company,  on 
Broadway,  and  procured  the  railroad  tickets,  and  also  ferry 
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tickets,  in  envelopes,  each  of  the  four  envelopes  containing  a 
railroad  and  ferry  ticket,  and  having  printed  thereon  the 
words :  "  Office  Baltimore  &  Ohio  R.  R.  Tickets  to  all  points 
west,  south  and  soutli-west,  229  Broadway,  corner  Barclay 
street,  New  York.  Pullman  palace  cars  on  all  trains.  Bag- 
gage checked  through  from  hotels  and  residences.  J.  T.  Bul- 
lock, Ticket  Agent."  At  the  time  Mr.  Hendricks  purchased 
the  tickets,  lie  obtained  of  the  agent  of  the  defendant  a  time 
card,  containing,  among  others,  the  following  words:  "Save 
time  by  taking  the  Balto.  &  Ohio.  Quickest  route  west  .  .  . 
Great  througii  route  .  .  .  All  trains  run  via  Washington. 
Call  at  company's  offices,  315  and  261  Broadway."  On  the 
same  day,  at  his  residence,  he  delivered  the  tickets  and  time 
card  to  the  pei*sons  for  whom  they  were  intended.  Mr.  White 
and  Mrs.  Campbell  then  went  to  Dodds'  Express  Office  in 
Brooklyn,  to  have  the  baggage  of  the  party,  consisting  of  their 
tninks,  checked.  The  agents  in  charge  of  the  office  required 
them  to  produce  their  railroad  tickets  and  to  pay  §1.50.  On 
that  evening  a  driver  from  the  express  company  went  to  Mr. 
Hendricks'  house  and  obtained  the  baggfage  and  furnished  the 
owners  metal  checks.  The  check  of  Mrs.  Campbell  had  on 
one  side  of  it  the  words  "  New  York,  357,  to  Washington  ; " 
on  the  other  side :  "  Dodds'  Express,  N.  Y.  &  Phila.  R.  R.— 
P.  W.  &  B.— B.  &  O.— Liability  limited  to  $100."  The  evi- 
dence tended  to  show  that  in  receiving  the  baggage  the  express 
companj'  acted  as  agent  of  the  defendant. 

On  the  morning  of  December  9,  Mrs.  Campbell  and  those  in 
company  with  her  went  to  the  railroad  depot  in  Jersey  City, 
where  some  pereon  pointed  out  to  them  their  coach  in  the 
railroad  train  of  the  defendant,  which  coach  they  entered,  and 
they  rode  without  change  of  cars  to  Washington,  D.  C,  where 
they  arrived  the  same  evening.  On  the  following  morning, 
Mr.  White  went  to  the  proper  office  of  the  defendant,  saw  its 
agent  in  charge  of  the  baggage-room,  and  demanded  for  the 
party  their  baggage.  Two  of  the  trunks  were  found  and  re- 
checked,  but  Mi-s.  Campbell's  baggage  could  not  be  found,  and 
it  has  never  been  delivered.  Neither  she  nor  those  in  com- 
pany with  her  have  seen  or  heard  of  it  since  it  was  delivered 
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to  the  driver  of  the  oxpi'ess  company  on  the  night  of  Decem- 
ber 8,  1874.  In  the  conversation  between  Mr.  White  and  tlio 
agent,  above  referred  to,  the  agent  said  Mi*s.  Campbell's  bag- 
gage might  liave  gone  over  to  the  other  depot  of  the  company. 
He  took  a  raeraorandum  of  her  clieck  and  requested  Mr.  White 
to  call  again.  He  did  call  in  the  evening  of  the  same  day,  but 
the  agent  informed  him  the  baggage  could  not  be  found.  The 
company  objected  to  the  admission  of  these  acts  smd  declara- 
tions of  the  agent  as  evidence,  but  the  court  overruled  the 
objection,  and  the  company  excepted. 

On  the  trial  the  evidence  of  one  of  the  defendant's  agents 
was  offered,  tending  to  show  that  the  railroad  tickets  so  sold 
by  the  defendant  were  issued  by  the  Pennsylvania  Railroad 
Company  in  the  following  form  : 

"  Pennsylvania  Rail  Road  Co. 

"  This  ticket  entitles  the  bearer 

"  To  one  first-class  passage  to 

"  Columbus. 

"  This  ticket  is  not  good  unless  each  check  is  officially  stamped 

and  dated. 

"In  selling  this  ticket  for  passage  over  other  roads,  the 
Pennsylvania  Riil  Road  Company  acts  only  as  agent  for 
tliem,  and  assumes  no  responsibility  beyond  its  own  line. 

"The  Pennsylvania  Rail  Road  Co.  will  not  assume  any 
risk  on  baggage,  except  for  wearing  apparel,  and  limit  their 
responsibility  to  $100  in  value.  All  baggage  exceeding  that 
amount  in  value  will  be  at  the  lisk  of  the  owner,  unless  taken 
by  special  contract. 

"  Tlie  checks  belonging  to  this  ticket  will  not  be  received 
for  passage  if  detached. 

«D.  W.Boyd,  Jb. 

''Agent:' 

Evidence  was  also  offered  tending  to  prove  that  attached  to 
each  ticket  were  four  coupons,  one  issued  for  a  passage  to 
Philadelphia,  one  issued  on  behalf  of  the  Philadelphia, 
Wilmington   and   Baltimore  Railroad,    for    a  passage  from 
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Philadelpliii  to  Baltimore,  one  issued  on  behalf  of  the  Baltimore 
and  Ohio  Raih'oad,  for  a  passage  from  Baltimore  to  Bellaire, 
and  the  otlier  issued  on  behalf  of  the  same  company  for  a 
passage  from  Bellaire  to  Columbus,  and  that  the  proceeds  of 
the  tickets  so  isbucd  by  the  Pennsylvania  Eailroad  Company 
and  sold  by  the  defendant  wei*o  divided  among  the  railroad 
companies  over  which  the  passengers  were  transported,  but 
not  in  pro])Oi1:ion  to  mileage,  the  company  owning  the  road 
between  Jeraey  City  and  Philadelphia  insisting  on  what  is 
known  as  short  line  pro]X)rtion3. 

Evidence  w:is  also  given  tending  to  show  that  neither  Mrs. 
Campbell,  nor  any  of  the  other  pei-sons  with  her,  had  noticed 
the  words  on  the  metal  check  as  to  u  linn'tation  of  liability  for 
loss  of  baggage ;  nor  had  either  of  them  noticed  any  limitation 
with  rcs])cct  to  baggage  on  the  railroad  tickets  which  they 
purchased  of  the  dctendant;  nor  had  the  attention  of  either  of 
them  been  called  to  any  such  limitation  on  either  the  checks  or 
railroad  tickets. 

After  the  close  of  the  evidence  and  arguments  of  counsel, 
the  defendant  requested  the  court  to  charge  the  jury  as 
foHow^s : — 

Fii-st.  "  If  the  jury  shall  find  from  the  testimony  that  the 
ticket  Gold  by  tlie  defendant  to  Mi*s.  Campbell,  at  its  offii'c  in 
New  Yorlc  city  iu  Dcccml>cr,  1874,  for  her  transj^oitation  from 
B:iid  city  or  Jersey  City  to  Columbus,  Ohio,  was  issued  by  the 
Peimsylvania  Railroad  Company,  that  tlie  trunk  was  checked 
at  Brooklyn,  with  a  check  issued  by  6;dd  Pennsylvania  Bail- 
road  Cumi)iiny,  and  that  the  defcndatit  acted  vis  the  agent  only 
of  the  said  Pennsylvania  Eiiih'oad  Company  in  the  sale  of  said 
ticket,  and  if  the  jury  shall  further  find  that  the  defendant 
had  no  interest  in  the  price  of  said  ticket  other  than  the 
proportion  it  would  be  entitled  to  for  the  distance  traveled 
ui)on  the  line  of  road  of  defendant  from  Baltimore  westwardly, 
and  if  the  jury  shall  further  find  that  the  tnmk  was  not  1x5- 
ceived  into  custody  of  the  defendant  or  its  agents  at  Baltimore, 
or  some  other  ]^Iace  on  its  line  of  road,  the  plaintiffs  in  such  case 
arc  not  entitled  to  recover." 
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Whidi  charge  the  court  refused  to  give,  except  as  qualified 
in  the  charge  of  the  court  as  hereinafter  set  fortli. 

And  the  defendant  thereupon  also  furtlier  asked  tlie  court  to 
charge  the  jury  as  follows :  Second.  "  If  the  jury  shall  find 
from  the  testimony  that  the  ticket  sold  by  the  defendant  to 
Mrs.  Campbell,  the  plaintiflE,  about  the  8th  or  9th  day  of  De- 
cember, 1874,  at  the  office  of  the  defendant  in  the  city  of  New 
York,  for  her  transportation  from  said  city  or  Jersey  City  to 
Columbus,  Ohio,  was  issued  by  the  defendant  or  was  the  ticket 
of  the  defendant,  and  not  that  of  the  Pennsylvania  Railroad 
Company,  and  the  plaintiff  had  the  time  or  opportnnity  before 
having  her  baggage  checked  to  examine  said  ticket,  and  tliere 
was  no  f mud  or  deceit  practiced  by  the  company  or  its  agent 
in  the  sale  of  the  ticket,  that  wonld  have  misled  her,  she  is  pre- 
sumed to  know  the  contents  of  said  ticket;  and  if  the  jury 
shall  further  find  that  the  ticket  then  sold  to  and  received  by 
her  was  of  the  form  and  contained  the  stipuLations  of  the  ticket, 
[hereinbefore  set  forth]  attached  to  the  deposition  of  Mr. 
McCarthy,  they,  the  plaintiffs,  would  be  bound  by  such  stipu- 
lations, and  would  not  in  such  ease  be  entitled  to  recover  more 
than  $100,  including  interest  thereon  from  the  time  of  the 
loss  of  said  trunk." 

Which  charge  the  court  refused  to  give  ;  and  thereupon  the 
court  did  charge  the  jury  in  these  regards  as  follows : 

"  A  railroad  company  may  become  liable  as  a  common  carrier 
by  contract  for  transportation  of  passengers  and  baggage  over 
other  railroads  forming  with  their  own  a  continuous  line  ;  and 
where  they  do  so  contract,  their  liability  is  the  same  for  losses 
occasioned  by  negligence  or  fault  while  the  baggage  is  upon 
such  other  road  as  while  it  is  upon  their  own  road. 

"The  first  question  in  this  case  is,  what  was  the  contract 
bet\\*jen  the  parties?  Did  the  defendant  agree  to  carry  the 
plaintiff  and  her  baggage  all  the  way  from  New  York,  or  only 
from  Baltimore?  and  in  selling  the  ticket  to  carry  plaintiff  and 
her  baggage  from  New  York  to  Baltimore  did  it  act  only  as 
the  agent  of  the  other  roads  named  ? 

"  If  tlie  contract  of  the  defendant  was  only  to  carry  plaintiff 
and  her  baggage  from  Baltimore,  then  it  would  not  bo  liable 
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nnlesa  the  baggage  came  into  the  possession  or  custody  of  Bome 
agent  or  employee  of  the  defendant. 

''  If  the  jnry  lind  from  the  testimony  that  the  ticket  sold  by 
tlie  defendant  to  Mrs.  Campbell,  at  its  office  in  New  York  city, 
in  December,  1874,  for  her  transportation  ftom  said  city,  or 
Jersey  City,  to  Columbus,  Ohio,  was  issued  by  the  Pennsylva^- 
nia  Railroad  Company,  that  the  trunk  was  chocked  at  Brooklyn, 
with  a  check  issued  by  said  Pennsylvania  Railroad  Company,  and 
that  the  defendant  acted  as  the  agent  only  of  the  said  Pennsyl- 
vania Railroad  Coin])any  in  the  sale  of  said  ticket,  and  the  de- 
fendant, with  a  knowledge  thereof,  acquiesced  therein,  and  if  the 
jnry  shall  further  find  that  the  defendant  has  no  interest  in  the 
price  of  said  ticket  other  than  the  proportion  it  would  be  en- 
titled to  for  the  distance  traveled  upon  the  line  of  road  of  de- 
fendant from  Baltimore  westwardly,  and  if  the  jury  shall 
further  find  that  the  trunk  was  not  received  into  the  custody 
of  the  defendant  or  its  agents  at  Baltimore  or  some  other  place 
on  its  line  of  road,  the  plaintiffs  in  such  case  are  not  entitled  to 
recover. 

''  On  the  other  hand,  if  you  find  the  contract  was  an  under^ 
taking  on  the  part  of  the  defendant  to  carry  plaintiff,  Martha, 
and  her  baggage,  frcnji  New  York  to  Washington,  and  thence 
westwardly  over  its  road  to  Columbus,  Ohio,  and  the  baggage 
was  delivered  to  an  agent  of  the  defendant,  then  the  defendant 
would  be  liable. 

"  If  the  baggage  was  delivered  to  Dodds'  Express  Company 
and  Dodds'  Express  Company  was  the  agent  ol  the  defendant 
for  receiving  baggage,  then  the  receipt  of  the  baggage  by  said 
company  would  be  a  delivery  to  the  defendant.  And  if 
Dodds'  Express  Company  was  in  fact  the  agent  of  the  defend- 
ant in  the  receipt  of  plaintiff's  baggage,  then  it  would  make  no 
diiforence  as  to  the  defendant's  liability,  whether  it  ever  went 
from  the  possesssion  of  Dodds'  Expi^ess  or  not." 

Second.  And  the  court  further  charged  the  jury  as  fol- 
lows : 

"  In  the  absence  of  special  contract  limiting  the  liability  of 
defendant,  if  you  find  it  is  liable  for  the  loss  of  plaintiiFs 
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baggage,  yon  will  assess  as  her  damages  the  valae  of  her  trunk 
and  such  of  its  contents  as  jou  find  was  the  wearing  apparel  of 
herself  or  her  child,  or  their  necessary  and  usual  appendages 
or  accompaniments  of  herself  and  child  as  a  traveler,  with 
inter  3st  from  the  time  demanded  to  the  first  day  of  the  present 
term,  November  14th,  1876. 

"  A  carrier  may  restrict  or  limit  the  amount  of  its  liability 
by  a  special  contract  accepted  on  the  part  of  the  owner  of  the 
baggage ;  and  this  may  be  done  by  notices  brought  home  to 
the  owner  of  the  baggage  before  or  at  the  delivery  to  the 
carrier^  if  assented  to  by  the  owner. 

"  The  onus  of  proving  any  qualification  of  the  Uability  of 
the  defendant  as  a  carrier,  rests  upon  it.  The  notice,  to  be  of 
any  force,  must  amount  to  actual  notice.  At  all  events,  to  ex- 
onerate the  defendant  as  a  carrier  from  its  general  liability, 
it  must  be  shown,  at  least,  by  the  evidence,  that  the  plaintiff, 
or  those  acting  for  her,  assented  to  the  demands  of  the 
notice,  or,  with  a  knowledge  of  it,  acquiesced  in  it,  by  making 
no  remonstmnce. 

"And  in  determining  whether  or  not  the  conditions  or 
limitations  were  brought  to  the  notice  of  plaintiff  and  those 
acting  for  her,  you  will  look  to  all  the  evidence  in  this  case ; 
as  to  the  manner  of  the  delivery  of  the  ticket  and  the  check; 
whether  anything  was  said  or  done  calling  the  attention  to 
them  or  not ;  whether  they  were  or  were  not  read  at  the  time 
of  or  before  their  receipt." 

H,  SJdnner^  for  plaintiff  in  en'or : 

1.  The  admission  as  evidence  for  plaintiffs  on  the  trial, 
of  statements  of  agents  and  employees  of  the  railroad  com- 
pany, was  erroneous.  Statements  thus  admitted  were  not  part 
of  the  res  geatcR.  Declarations,  admissions  and  statements  of  an 
agent,  to  bind  the  principal,  must  be  made  at  the  time  of  the 
principal  transaction.  1  Greenleaf,  §  113  ;  Pratt  v.  O.  &  L. 
a  R.  R.,  102  Mass.  557;  Sweetlcmd  v.  Telegraph  Co.,  27 
Iowa,  433 ;  Penn  R.  R.  Co.  v.  Books,  57  Pa.  339 ;  Ander- 
son V.  Railroad  Co.,  54  N.  Y.  334. 
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2.  As  shown  by  the  form  of  the  ticket  the  raiboad  com- 
pany limited  its  liability,  as  to  valne  of  baggage,  by  special 
contract.  The  right  of  a  common  carrier  of  passengers, 
thus  to  limit  its  liability,  appears  to  be  well  established. 
Orange  Co.  Bank  v.  Brovm^  9  TVend.  116  ;  BatsonY.  Dona- 
vifij  4  Barn.  &  Aid.  21 ;  Brooks  v.  PicJcwick^  4  Bing.  218  ; 
Ot  North  By.  Co,  v.  ShepJierd,  14  Eng.  L.  &  Eq.  3G7; 
Pardee  v.  Brew^  25  Wend.  459 ;  Bailroad  Co.  v.  Lodciooodj 
17  Wall.  357 ;  KirkUnd  v.  Dinamore,  62  N.  Y.  475  ;  Steers 
V.  Liv,  N.  Y.&  Phila.  S,  Co.,  57  N.  Y.  1 ;  C  m  &  D.  R. 
Co,  V.  Pontivs,  19  Ohio.  St.  221 ;  Orace  v.  Adams,  100  Mass. 
505  ;  Martin  v.  Great  Indiana  Railroad,  3  Ex.  R  9. 

Mi's.  Campbell  is  presumed  to  know  what  the  ticket  con- 
tained, and  it  was  then  her  duty  to  disclose  the  value  of  the 
contents  of  the  trunk.  It  was  a  fraud  upon  the  carrier  to  fail 
to  do  so.  Belger  v.  Din^more,  51  X.  Y.  166  ;  Steers  y.  L,  N. 
Y,  (&  Phila.  S.  Co.  57  N.  Y.  1 ;  Kirkloffid  v.  Dinsmore^ 
supra  ;  Grace  v.  Adams,  svpra;  Squire  v.  N.  T.  Cent  Ry., 
98  Mass.  235  ;  MuUigan  v.  III.  Cent.  Ry.  Co.,  36  Iowa,  181 ; 
McMillan  v.  M.  S.  c&  N.  I.  R.  R.,  16  Mich.  80;  100  Mase. 
505,  supra.  The  rule  is  well  established  that  companies  form- 
ing such  continuous  or  "  through  "  lines,  or  routes,  in  the  absence 
of  such  cpecial  agreement,  are  responsible  only  for  acts  done 
or  omissions  upon  their  respective  roads;  that  no  one  is  liable 
for  the  acts  of  any  other  forming  such  line,  and  that  the  sale  of 
a  "  through  "  ticket,  or  giving  a  "  through"  check  for  baggage 
by  one  company,  does  not  impart  an  agreement  by  that  one, 
to  be  held  for  more  than  its  own  acts  or  omissions.  Kissler  v. 
N.  T.  C.  &  IL  R.  R.  Co.,  61  N.  Y.  538.  This  case  from  61  * 
N.  Y.  is  substantially  that  of  the  one  at  bar,  the  B.  &  O.  R. 
R.  Co.  selling  the  "  through  "  ticket  in  each  case,  and  asimilar 
check  is  given  in  each  case.  Milner  v.  If.  Y.  &  If.  B.  R.  R. 
Co.,  58  N.  Y.  363;  Rhig/U  v.  P.  S.  dk  P.  R.  Co.,  56  Maine, 
234;  Sprague  v.  Smith,  29  Vt.  421-426;  Hood  v.  Raii 
road  Co.,  22  Conn.  1 ;  Shipm^n  v.  Railroad  Co.,  9  Cush.  24 ; 
Ellswfyrth  v.  Tartt,  26  Ala.  733 ;  Brooke  y.  Railroad  Co.^  16 
Mich.  332.  _^ 
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F.  TT.  ^Yood  and  Wkiie  &  Campbell^  ioii[  defendants  in  error : 
To  bo  a  part  of  the  tea  gestcB — ^the  subject  matter — the  dec- 
larations must  relate  to  the  identical  contract  in  controveroy, 
but  need  not  be  made  at  the  time  the  contract  is  entered  into. 
Dome  V.  S.  M.  Company^  11  Cush.  205.  And  the  declara- 
tions of  a  baggage-master,  in  answer  to  inquiries  for  lost  bag- 
gage, are  admissible,  as  part  of  the  res  gcstm.  Morse  v.  Conn. 
R.  a.  Co.,  6  Gray,  450  ;  Wharton  on  Agency^  §  159  ;  Curtis 
V.  A.  G.  <&  jr.  If.  R.  R.,  49  Barb.  148. 

On  the  question  of  liu^ited  liability  see  Gainea  v.  Union 
Trans.  Co,y  28  Ohio  St.  418 ;  Davidson  v.  Graham^  2  Ohio 
St.  131 ;  Gralham  v.  Davis,  4  Ohio  St.  3G2  ;  C  H.  c6  D.  R. 
R.  V.  Pontius,  19  Ohio  St.  221 ;  2  Eedfield  on  E.  E.,  42,  87, 
97,  §§  3,  8,  9,  and  p.  100,  §  12 ;  Quimby  v.  Vanderiilt,  17 
N.  Y.  30G  ;  Hart  v.  R.  <&  S.  R.  R.,  8  N.  Y.  37,  wliich  is  ap- 
proved  in  the  case  last  cited  ;  ChecJc  v.  Z,  M,  R.  i?.,  2  Disney, 
237 ;  Railroad  Co.  v.  Ilanf.  Co.,  16  Wall.  329 ;  Levering  v. 
Union  Trans.  Co.,  42  Mo.  94  ;  Adams  v.  Express  Company, 
42  111.  93  ;  Blossom  v.  Dodd,  43  N.  Y.  264 ;  Rawson  v.  Pa. 
R.  R.,  48  N.  Y.  212 ;  Henderson  v.  Stevenson,  11.  of  L.  L.  E,, 
2  Scotcli  App.  470  ;  S.  C,  Moak's  E.  E.  141 ;  ParJcer  v.  S.  E. 
R.  R.,  1  Com.  Pleas.  Div.  618 ;  S.  C,  18  Eng.  Eep.  238 ; 
2  Parsons  on  Con.  237,  et  seq. ;  Great  Western  R.  R.  Co.  v. 
Rlalce,  7  Hurls.  &  Nor.  987;  Spragtce  v.  Quiste,  29  Vt. 
421;  Woodruf  v.  Stewart,  16  K  Y.  Sup.  Court,  322; 
Weed  V.  S.  <&  S,  19  Wend.  534;  Burnell  v.  N.  Y.  C.  R. 
R.,  45  N.  Y.  184;  Gary  v.  C.  cfe  T  R.  R..  29  Barb.  35  ; 
Maden  v.  Sherrard,  18  Albany  Law  Jour.  7o ;  Colly  v.  C. 
P.  R.  R,,  4  Sawyer,  115 ;  Tyler  v.  West.  Union  Tel.  Co., 
60  111.  421,  431 ;  Field  v.  Cliicago  cfe  R.  I.  R.  R.  Co.,  71 
111.  458 ;  Baldwin  v.  Steamship  Co.,  74  K  Y.  125 ;  Railr 
road  Co.  v.  TroaUff,  (U.  S.)  4  Cin.  Law.  Bui.  890 ;  74  K  Y. 
116  ;  73  N.  Y.  329. 

Okey,  J.    Several  grounds  are  relied  on  for  the  reversal  of 
the  judgment  rendered  in  tlie  court  below,  anad  the  questions 
presented  have  been  discussed  at  great  leixrttU*    'I^^^^^  deemed 
VOL.  XXXVI. — 42  ^ 
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of  sufficient  importanco  to  call  for  a  report  will  bo  briefly  con- 
sidered. 

1.  Where  it  is  necessary  for  a  traveler,  in  going  from  one 
place  to  another,  to  pass  over  the  connecting  lines  of  several 
railroad  companies,  it  is  competent  for  either  company  to  con- 
tract with  him  for  the  transportation  of  himself  and  his  baggage 
the  whole  distance,  whether  snch  lines  are  confined  to  one  state 
or  extend  through  several  states.  Connecting  carriers,  in  such 
case,  recognizing  such  contract,  become  the  agents  of  the  con- 
tracting carrier,  and  their  negligence  is  its  negligence.  And 
the  collection,  by  such  contracting  carrier,  of  fare  in  advance 
for  the  entire  journey,  without  an  agreement  as  to  risks,  ren- 
ders it  liable,  on  receipt  of  the  traveler's  baggage,  to  transport 
it  safely  to  the  end  of.  the  route,  and  there  deliver  it,  on  de- 
mand, to  such  owner.  Schouler  on  Bailments,  336  ;  Thomp- 
son on  Carriers,  431  ;  Lawson  on  Carriers,  §  235  ;  Hutchinson 
on  Carriers,  §  145.  Of  course  the  carrier  selling  such  ticket 
may  lawfully  agree  with  the  passenger  that  it  shall  not  be  lisr 
ble  except  for  loss  or  damage  occurring  on  its  own  mad.  Ih, 

2.  A  common  carrier  cannot  restrict  his  liability  for  loss  of 
baggage  by  notice,  even  when  such  notice  is  brought  to  the 
knowledge  of  the  passenger.  Such  restriction  can  only  be 
made  by  agreement  of  the  parties,  and  the  burden  is  on  the 
carrier  to  show  such  agreement.  Davidson  v.  Graluim^  2  Ohio 
St.  131 ;  Graham  v.  Davis^  4  Ohio  St.  362  ;  Wilson  v.  Ham- 
ilton,  4  Ohio  St.  722,  740 ;  Welsh  v.  Pittsburgh,  dkc.  R.  Co.y 
10  Ohio  St.  65  ;  Cleveland,  c&c,  li.  Co.  v.  Curran,  19  Ohio  St. 
1 ;  Cincinnati,  c&c.  li.  Co.  v.  PontiiLs,  19  Ohio  St.  221 ;  Union 
Express  Co.  v.  Graham,  26  Ohio  St.  595 ;  United  S.  Ex.  Co.  v. 
Backman,  28  Ohio  St.  144  ;  Gaines  v.  Union  T.  cfe  /.  Co.,  28 
Ohio  St.  418  ;  Pittshuryh,  <&c.  Py.  Co.  v.  Barrett,  ante,  448. 
A  railroad  ticket  is  not  such  an  agreement.  It  is  simply  a 
voucher  that  the  person  in  whose  possession  it  is,  has  paid  his 
fare.  The  same  principle  applies  to  baggage  checks.  Lawson 
on  Carriers,  §§  106,  107.  An  attempt  by  words  on  such  ticket 
or  check  to  limit  the  carrier's  liability  for  loss  of  baggage  will 
be  wliolly  unavailing,  unless  the  carrier  shows  that  the  passen- 
ger, witli  knowledge  of  such  limitation,  agreed  that  it  might 
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be  made.  Elsewhere  the  cases  on  this  subject  are  not  in  har- 
mony {Burke  v.  South  K  Ry.  Co.^  L.  R.  5  C.  P.  Div.  1 ;  Law- 
son  on  Carriers,  455,  460  ;  Thompson  on  Carriers,  432,  437) ; 
Imt  our  own  cases,  to  which  reference  has  been  made,  fnlly 
support  this  view  of  the  law,  and  such  is  the  clear  weight  of 
authority. 

3.  Application  for  the  baggage  was  made  to  the  agent  in 
charge  of  the  baggage-room  as  soon  as  practicable  after  Mrs. 
Campbell  and  her  friends  reached  Washington.  What  the 
agent  said  and  did,  with  respect  to  the  baggage,  were  clearly 
competent  evidence  for  the  plaintiffs  on  the  trial  Morse  v. 
Conn.  River  R.  Go,,  6  Gray,  450  ;  Zane  v.  Boston  dk  A,  R. 
Co.,  112  Mass.  455 ;  Green  v.  Boston  <&  Z.  R.  Co.,  128  Mass. 
221 ;  DiUeber  v.  Knicherbocker  Ins.  Co.,  76  N.  Y.  567,  572; 
Rierson  v.  Atlantic  Nat.  Bank,  77  N.  Y.  304 ;  KirkstaU 
Breu).  Co.  v.  FumessR.  Co.,  L.  R.  9  Q.  B.  468. 

4.  The  plaintiff  in  error,  as  it  was  required  to  do,  otused 
parts  of  the  record  to  be  printed,  but  failed  to  insert  in  such 
printed  matter  certain  letters  to  the  president  of  the  company, 
written  by  Mr.  White  on  behalf  of  plaintiffs,  and  tJic  presi- 
dent's replies  thereto,  which  letters  and  replies  were  offered  in 
evidence  and  incorporated  in  the  bill  of  exceptions  ;  nor  was 
any  order  of  this  court  made  or  applied  for  exonerating  the 
plaintiff  in  error  from  such  printing.  Under  such  circum- 
stances, we  will  assume  that  the  plaintiff  in  error  caused  to  be 
printed  all  .of  the  record  which  its  counsel  deemed  material, 
and  hence  we  have  determined  the  case  from  the  printed  matter. 

There  is  no  error  in  the  record  to  the  prejudice  of  the  plaint- 
iff in  error. 

JudgmefU  affirrned. 
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Elevator  Oompant  ^.  Bbown. 

1.  Leasees  brought  suit  against  their  lessor,  under  a  clause  in  their  lease 

which  en  tilled  them,  at  the  end  of  tbeir  term,  to  payment  for  improve- 
ments placed  by  them  on  the  premises.  The  lessor  defended  on  the 
ground  that  by  a  clause  in  the  lease  the  lessees  were  required  to  renew, 
if  the  lessor  should,  during  the  term,  "  purchase  the  title  in  fee  simple 
to  said  premises,"  in  which  event  the  lessees  should  not  be  entitled  to 
payment  for  improvements  until  the  expiration  of  the  term  in  renewal ; 
and  that  he  had,  during  the  original  term,  pui-chased  such  title  in  fee 
simple,  and  given  the  lessees  notice  that  ho  required  them  to  renew : 
Held,  that  in  such  action  it  is  not  sufficient  for  the  lessor,  in  proving 
his  title,  to  show  that  he  had,  during  the  term,  made  an  agreement 
with  the  owners  of  the  fee  for  the  pui  chase  of  the  premises,  the  evidence 
further  showing  that  ho  had  not,  during  the  term,  paid  the  purchase- 
money  or  received  a  conveyance. 

2.  Whether  temporary  and  partial  oscupancy  of  premises  by  lessees,  after 

the  expiration  of  the  term  mentioned  in  the  lease,  should  be  regarded 
as  consent  to  or  in  effect  a  renewal,  under  a  clause  in  tho  lease  by  which 
the  lessees  agreed  to  renew  in  case  the  lessor  purchased  the  title  in  fee 
during  the  term,  is  to  be  determined,  not  merely  from  proof  of  such 
occupancy,  but  from  the  facts  in  connection  with  such  occupancy. 

Motion  for  leave  to  to  file  a  petition  in  error  to  reverse  the 
judgment  of  the  Superior  Court  of  Cincinnati. 

Samuel  S.  Brown  and  James  M.  Schoomacker,  administrators 
of  William  H.  Brown,  brought  suit  in  the  superior  court  of 
Cincinnati  against  the  Canal  Elevator  and  Warehouse  Com- 
pany, a  corporation,  to  recover  $2,799,  with  interest  from 
September  1,  1879,  beiug  the  cost  of  certain  improvements 
made  by  said  William  II.  Brown  and  one  Murphy  while  in 
possession  of  certain  real  estate  under  a  lease  from  said  corpo- 
ration, Murphy  having  sold  his  interest  in  the  claim  to  Brown. 

The  cause  was  heard  in  special  term  on  petition,  answer, 
reply  and  testimony.  The  court,  finding  difBcult  questions  of 
law  and  fact  to  be  involved,  reserved  tho  cause  for  decision  in 
general  term.  In  the  general  term,  judgment  was  rendered  in 
favor  of  Brown's  administrators  for  $3,023.  This  application 
for  leave  to  file  a  petition  in  error  in  this  court  is  made  on 
behalf  of  the  corporation. 

There  is  no  dispute  about  the  facts.    So  far  as  it  is  necessary 
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to  state  them,  they  are  as  follows:  April  21, 1871,  the  corpora- 
tion leased  to  William  H.  Brown  and  Samuel  B.  Murphy, 
partners,  as  Brown  &  Murphy,  coal  dealers  in  Cincinnati,  the 
privilege  of  occupying  and  using  two  parcels  of  real  estate,  to 
be  used  by  them  in  their  business,  from  May  1,  1871,  until 
September  1,  1879.  The  lessees  were  to  furnish  money,  not 
exceeding  $2,500,  for  the  erection  of  coal  bins  on  the  premises, 
and  pay  certain  rents,  taxes,  &c. 

One  of  the  parcels  of  real  estate  was  held  by  the  lessor  by 
perpetual  leasehold.  With  respect  to  the  other  parcel,  it  was 
agreed,  in  the  lease  to  Brown  &  Murphy,  "that  in  case  the  said 
lessor  shall,  during  said  tenn,  purchase  the  title  in  fee  simple 
to  said  premises,  the  said  lessees  hereby  agree  to  bind  them- 
selves and  their  legal  representatives  to  renew  this  lease,  at  the 
expiration  of  said  term,  ...  for  the  further  terra  of 
eight  years  from  said  1st  day  of  September,  1879,  upon  the 
same  terms,  conditions,  covenants  and  agreements  as  above  set 
forth."  And  it  was  further  stipulated,  "  that  at  the  expiration 
of  the  term  of  this  lease,  or,  in  case  of  renewal,  at  the 
expii-ation  of  such  term  of  renewal,  the  said  party  of  the 
first  part  shall  pay  to  the  said  parties  of  the  second  part  the 
amount  so  furnished  and  paid  by  them  as  aforesaid  for  the 
said  bins  and  improvements,  without  interest." 

On  August  30,  1879,  the  lessor  gave  notice  to  the  lessees  that 
it  had  purchased  the  title  in  fee  simple  to  the  parcel  of  real 
estate  referred  to  in  the  clause  of  the  lease  above  quoted,  and 
the  lessees  were  requested  to  renew  the  lease  in  accordance 
with  the  requirements  of  such  clause. 

The  premises  referred  to  in  the  notice  had  been  owned  by 
five  persons  as  tenants  in  common.  Two  of  them  lived  in 
Kansas,  where  their  acknowledgment  of  the  deed  conveying 
the  property  to  the  corporation  was  tak^n  September  8,  1879, 
and  the  deed  was  entered  of  record  in  Hamilton  county,  Ohio, 
on  September  19,  1879.  The  consideration  for  the  premises 
was  $0,000,  of  which  amount  the  sum  of  $1,000  was  paid  on 
delivery  of  the  deed,  and  a  mortgage  on  the  premises  was  ex- 
ecuted by  the  corporation  to  the  grantors  for  the  remaining 
$5,000. 
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TfVliGD  the  notice  above  mentioned  was  given  bj  the  lessor, 
the  lessees  immediately  declined  to  renew  the  lease.  On 
September  2,  1879,  they  vacated  the  premises,  and  within  two 
days  thereafter  returned  the  keys  to  the  office  of  the  lessor. 
The}'  left  in  one  of  the  bins  three  hundred  and  seveuty-livo 
bushels  of  coal  nntil  September  18, 1879,  being  unable  to  dispose 
of  and  cause  it  to  be  removed  before  that  time. 

StaUo^  Kittredge  dk  Schoonmacker^  and  A.  B.  IluaUm^  in 
8upix)rt  of  the  motion  : 

1.  The  lessor  could  insist  on  a  renewal  without  an  actual 
conveyance  to  or  payment  of  the  purchase^money  by  him. 
LoriUard  Ins.  Co.  v.  McGalloch,  21  Oliio  St.  176 :  GUheH  v. 
Fort,  28  Ohio  St.  276 ;  Sugden  on  Vend.  (8  Am.  ed.)  291. 

2.  The  holding  over  was  a  renewal  of  the  lease.  Pollock  on 
Con.  414;  Taylor's  L.  &  T.  §  22 ;  Delachman  v.  Berry,  20 
Mich.  292;  1  Daily,  419  ;  2  Daily,  213. 

Sage  dk  HirJcLe,  contra  : 

Tlie  lessor  did  not  purchase  the  fee  during  the  term.  Fry 
on  Spec.  Per.  §§  290,  292, 733,  797  ;  2  Chitty  on  Con.  1086  ; 
Job  V.  Bannister,  26  L.  J .  Ch.  125  ;  «.  c,  39  E.  L.  &  Eq.  599 
Brook  V.  Gar.^od,  27  L.  J.  Ch.  226 ;  1  Chitty  on  Con.  136 
Piatt  on  Leases,  753;  Adams'  Eq.  *89 ;  1  Fonb.  Eq.  *431 
2  Parsons  on  Con.  541 ;  1  Wash.  li.  P.  (4  ed.)  69 ;  Curtie 
V.  Burdick,  48  Vt.  166 ;  Brawn  v.  WiUiamSy  28  Me.  254; 
Chase  V.  Ins.  Co.,  22  Barb.  527;  LoriUard  Ins.  Co.  v.  McCul- 
loch,  21  Ohio  St.  176. 

2.  There  was  no  holding  over  which  operated  as  a  renewal. 
Taylor's  L.  &  T.  §§  22,  58  ;  1  Chitty  on  Con.  172  ;  Veazie-  v. 
Bangor,  51  Me.  509 ;  Wash.  R  P.  *383 ;  2  Rillard  on  Con. 
172;  Fry  on  Spec.  Per.  §  841;  Kerr  on  Fraud,  80,  402; 
Cooper  V.  Phihbs,  L.  R.  2  App.  Cas.  149  ;  Eoarts  v.  Strode^ 
11  Ohio,  480 ;  Dixon  v.  Marldand  Canal,  6  W.  &  S.  Sc.  App. 
445  ;    Wheeler  v.  Smith,  9  Howard,  55. 

Okey,  J.  This  suit  to  recover  for  the  value  of  improve- 
ments would    have    been    denominated,    under  our    former 
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practice,  an  action  at  law.  Its  nature  is  not  changed  by  the 
blending  of  suits  at  law  and  in  equity  under  the  general  name 
of  civil  action.  Nor  is  the  distinctive  character  of  the  suit 
changed  by  the  answer  of  the  corporation,  in  which  a  recovery 
for  rent  is  demanded  upon  the  ground  that  there  was  a  re- 
newal of  the  lease.  The  only  contingency  upon  which  the 
lessees  were  required  to  renew,  was  that  the  lessor  should, 
during  the  term  mentioned  in  the  lease,  "  purchase  the  title  iii 
fee  simple  to  said  premises."  This  condition  was  not  satisfied 
by  a  mere  agreement  for  such  title,  and  the  title  acquired 
subsequently  to  September  1,  1879,  was  not  available  to  the 
lessor  in  making  defense  to  the  action  in  the  court  below,  on 
the  issue  there  presented. 

The  lessor  insists,  however,  that  the  lessees  continued  to 
occupy  the  premises  subsequently  to  September  1,  1879,  and 
hence  must  be  regarded  as  consenting  to  such  renewal.  But 
whether  temporary  and  partial  occupancy  of  premises  by  lessees 
should  be  regarded  as  consent  to  and  in  cflFect  a  renewal,  under 
such  a  clause  in  a  lease,  must  be  determined  from  the  circum- 
stances, and  not  merely  from  the  fact  of  such  occupancy. 
Looking  to  the  terms  of  the  notice  to  renew,  given  by  the 
lessor  on  August  30,  1879,  the  refusal  of  the  lessees  to  renew, 
their  removal  from  the  premises  on  September  2,  1879,  and  the 
return  of  the  keys  to  the  office  of  the  lessor  shortly  thereafter, 
we  are  led  to  the  conclusion  that  there  was  no  act  of  the 
lessees  which  should  estop  them  to  deny  such  rcnewal.  The 
fact  that  a  small  quantity  of  coal  was  permitted  to  remain  in 
one  of  the  bins  until  September  18, 1879,  is  explained  in  the 
testimony,  and  cannot  properly  lead  to  any  other  conclusion 
than  the  one  already  state^,  for  the  intention  not  to  renew 
had  already  been  manifested  in  unmistakable  form. 

There  is  no  error  in  the  record. 

Motion  overruled. 
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Williamson  v.  Cakskaddex. 

1.  In  aa  action  to  enforce  a  written  instrument,  in  the  form  of  a  real  es- 

tate mortgage,  and  purporting  to  have  been  executed  and  acknowl- 
edged tw  required  by  statute,  an  answer  setting  forth  that  the  defend- 
ant never  acknowledged  the  execution  of  such  instrument,  is  sufficient. 

2.  In  such  action,  where  it  appears  that  the  delivery  of  such  insirument 

WHS  mode  by  one  of  several  persons  who  signed  the  same,  it  may  be 
shown  by  the  others  that  the  delivery  as  to  them  was  unauthorized  and 
fraudulent 

Appeal.  Keaerved  from  the  District  Court  of  Adams 
Comity. 

Abraham  "Williamsou  brought  suit  in  the  court  of  common 
pleas  of  Adams  county^  against  John  Carskadden  and  otliers, 
asking  in  liis  petition  that  the  amount  secured  to  him  hy  a  cer- 
tain mortgage  of  real  estate  in  that  county  should  be  ascer- 
tained, and  the  lands  sold  to  satisfy  such  amount.  The  mort- 
gage was  signed  and  sealed  by  John,  James,  William,  K.  B., 
Ann  and  Elizabeth  Carskadden  in  the  presence  of  the  subscrib- 
ing witnesses,  and  recited  that  the  mortgagors  had  executed  to 
the  phiintiff  a  note  for  $2,650,  dated  November  10, 1S71,  payable 
four  years  after  date,  with  interest  at  eight  per  cent.,  payable 
semi-annually,  and  that  the  mortgage  was  given  to  secure  the 
note.  The  ccrtiticate  of  acknowledgment  was  in  proper  form. 
It  was  signed  by  one  Peterson,  in  his  official  character  as  a  jus- 
tice of  the  peace  of  the  county,  and  contained  the  statement 
that  the  mortgagors  (naming  them)  had  appeared  before  him 
on  November  10, 1871,  and  acknowledged  the  signing  and  seal- 
ing the  instrument  to  be  their  voluntary  act  and  deed. 

The  mortgagors,  excepting  John  Cai-skadden,  joined  in  an 
answer,  in  which  they  state  they  never  appeared  before  said 
justice  of  the  peace ;  that  they  did  not  acknowledge,  nor  did 
either  of  them  acknowledge  the  signing  or  sealing  of  the  pre- 
tended mortgage;  that  John  Carskadden  alone  appeared  before 
the  justice  of  the  peace  and  acknowledged  the  signing  and  sealing 
of  said  mortgage ;  that  the  certificate  of  the  justice  of  the  peace 
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is  false  and  f randalent ;  that  after  John  Carskadden  had  acknowl- 
edged the  execution  of  such  mortgage,  he  took  the  same  to  the 
plaintiff,  and  then,  in  the  presence  of  the  plaintiff,  wrote  such 
a  note  as  is  described  in  the  mortgage,  and  signed  thereto  the 
names  of  all  the  persons  who  had  signed  the  mortgage  ;  that 
the  defendants  so  answering  had  never  signed,  or  authorized 
any  pereon  to  sign,  any  such  note ;  that  after  so  making  the 
pretended  note,  John  Carskadden  delivered  the  note  and  mort- 
gage to  the  plaintiff ;  and  that  the  indebtedness  refen*ed  to  in 
such  mortgage  was  that  of  John  Carskadden  alone,  as  the 
plaintiff  well  knew  when  he  received  such'  note  and  mortgage. 
The  plaintiff  demurred  to  the  answer,  and  the  cause  having 
been  decided  in  the  court  of  common  pleas  and  appealed  to  the 
district  court,  the  latter  court  reserved  it  to  this  court  for  de- 
cision. 

T.  J.  Mullen  and  J,  M,  WelUy  for  plaintiff. 
J.  G.  Marshall^  for  defendants. 

Oket,  J.  This  suit  in  equity  is  prosecuted  on  a  real  estate 
mortgsige,  regular  in  form,  and  actually  signed  and  sealed  by 
the  Carskaddens.  When  delivered  to  Williamson  by  John 
Carskadden,  the  instrument  appeared  to  have  been  properly 
acknowledged  before  a  justice  of  the  peace  by  all  the  persons 
who  signed  it ;  and  there  is  no  averment  that  the  mortgagee 
had  notice  of  any  iiTcgularity  or  defect  in  tlie  acknowledg- 
ment, or  that  the  indebtedness  referred  to  in  the  mortgage  does 
not  exist.  In  fact,  the  execution  of  the  instniment  was  ac- 
knowledgc»,d  by  John  Carskadden  ;  and  the  question  presented 
is,  whether  the  other  persons  who  signed  it  can  be  heard  to 
deny  that  they  appeared  befoi-e  the  justice  of  the  [)eace  and  ac- 
knowledged the  execution  of  such  mortgage. 

In  Pennsylvania,  the  officer  taking  the  acknowledgment  of 
a  deed  performs  a  judicial  act,  atid  in  favor  of  bona  fide  pur- 
chaser, the  certiticate  is  conclusive.  Williams  v.  BalceVy  71 
Pa.  St.  476  ;  Ileeter  v.  Glasgow,  79  Pa.  St.  79.  In  Ohio,  "  the 
magistrate  does  not  exercise  judicial  functions  in  taking  such 
acknowledgment.    .    .     .    His  act,  though  official,  is  purely 
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ministerial."  Truman  v.  Zare,  14  Ohio  St.  144,  151.  Nev- 
ertheless, the  certificate  of  such  officer,  where  the  grantor  actu- 
ally appeared  before  him,  is,  in  the  absence  of  fraud,  conclu- 
sive evidence  of  the  facts  therein  stated.  Baldwin  v.  Stiowden^ 
11  Ohio  St.  203.  The  rigid  enforcement  of  this  rule  is  re- 
quired for  the  security  of  titles  and  the  repose  of  society,  and, 
indeed,  by  every  cousidemtionof  public  policy.  Hence,  where 
the  testimony  to  inipeach  a  certificate  is  uncertain  or  unsatis- 
factory, a  couii;  should  decline  to  interfere  ;  but,  according  to 
the  decided  weight  of  authority,  where  fraud  is  clearly  shown, 
the  certificate  of  acknow^ledgment  should  be  declared  invalid. 

If  it  is  true,  as  alleged  by  the  defendants  joining  in  the  an- 
swer, that  they  never  appeared  before  the  officer  or  acknowl- 
edged the  execution  of  such  mortgage,  the  certificate  of  ac- 
knowledgment is,  as  to  them,  fraudulent ;  and  in  availing 
themselves  of  that  defense,  it  is  not  necassary  to  show  that  the 
mortgagee  had  notice  of  such  fraud.  In  fact,  the  governing 
principle  is  very  broad.  Thus,  it  has  been  held  that  in  an  ac- 
tion on  a  recognizance,  which  is  regarded  as  a  record,  a  plea  in 
bar  that  the  defendant  did  not  acknowledge  the  recognizance 
is  suflicient  {T/ie  State  v.  Daily^  14  Ohio,  91 ;  and  see  CaUen 
V.  EUUon.^  13  Ohio  St.  44G,  454)  ;  and,  however  it  may  be  as  to 
the  right  to  attack  a  judgment  on  the  ground  that  there  was 
no  jurisdiction  over  the  person  {Scohey  v.  GanOy  35  Ohio  St, 
550,  553),  it  is  not  denied  that,  in  a  proper  case,  a  judgment 
may  be  dij'cctly  impeached  on  that  ground. 

Finding  that  the  matter  in  the  answer,  above  referred  to, 
.  constitutes  a  def cubc  to  the  action,  the  demurrer  must  be  over- 
ruled. But  it  is  suggested  that  this  being  done,  sufficient  ap- 
pears in  the  pleadings  to  show  the  plaintiffs  right  to  a  judg- 
ment and  order  of  sale,  based  on  the  instrument  as  an  equitable 
mortgage.  We  think,  however,  that  a  conclusive  answer  to 
this  suggestion  is  found  in  the  fact  that  there  is  neither  aver- 
ment nor  proof  to  warrant  relief  in  the  way  suggested.  Be- 
yond that,  can  we  say  that  John  Carskadden  had  authority  to  de- 
liver the  instrument  claimed  to  be  a  mortgage  ?  The  answer  is 
imperfect ;  it  contains  no  expixiss  averment  that  he  did  not  have 
such  authority  ;  but  it  is  charged,  in  substance,  that  John  Car- 
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skadden,  at  the  request  and  in  the  presence  of  the  plaintiff, 
wrote  tlie  note  and  signed  thereto  the  names  of  all  the  parsons 
who  had  signed  tlie  pretended  mortgage  ;  that  this  was  done 
without  the  knowledge  or  consent  of  the  defendants  so  answer- 
ing ;  and  that  at  the  same  time  he  delivered  those  instruments 
to  the  plaintiff,  who  knew  that  John  Carskadden  alone  was  the 
principal  debtor.  This  afforded  to  the  plaintiff  conclusive  evi- 
dence that  the  recital  in  the  pretended  mortgage,  as  to  the  ex- 
ecution of  the  note,  was  not  true,  and  amounted  to  a  denial 
that  John  Carskadden  had  authority  to  deliver  such  mortgage, 
except  with  respect  to  himself.  That  a  delivery  made  by 
fraud  is  as  invalid  as  an  execution  obtained  by  fraud,  or  an  ac- 
knowledgment falsely  and  fraudulently  certified,  is  perfectly 
clear ;  and  hence,  an  additional  reason  is  furnished  for  saying 
that,  taking  the  averments  in  the  answer  to  be  true,  such  instru- 
ment cannot  be  enforced. 

The  demurrer  will  be  overruled  and  the  cause  remanded  for 
further  proceedings. 


RiCHABD  Bbown  v.  William  J.  HrroHCXKJK. 

1.  The  individual  or  personal  liability  of  stockholders,  under  section  79  of 

the  Coi-poration  Act  of  May  1,  1853  (1  S.  &  C.  310);  also  under  section 
8  of  April  10,  1801,  rcgulaling  street  railroad  companies  (S.  &  8.  186), 
attaches  in  favor  of  creditors  at  the  time  the  debt  is  coDtracted  or  the 
liability  incurred  l)y  the  corporation. 

2.  After  such  liability  attaches  to  a  stockholder,  it  is  not  discharged  by 

tlie  subsequent  a^^slgnmcnt  or  transfer  of  his  stock;  but  the  successive 
assignee  J  or  holders,  by  accepting  the  stock,  and  the  bcnelils  arising 
therefrom,  impliedly  undertake  to  indemnify  or  discharge  the  assignor 
from  the  liability  which  attached  to  him  as  stockholder  while  he  held 
the  stock. 

8.  In  a  suit  by  creditors  to  enforce  such  liability  against  the  stockholders  of 
an  insolvent  corporation,  the  existing  stockholders  are  severally  charge- 
able ^vith  the  payment  of  such  liability. 

4.  If,  by  reason  of  insolvency,  the  amount  due  from  any  stockholder  is 
not  collectible,  the  assignors  of  his  stock  up  to  the  time  the  liability 
attached  may  be  charged  with  the  deficiency. 
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Ereoe  to  the  Court  of  Common  Pleas  of  Mahoning  County. 
Reserved  in  the  District  Court. 

Chables  H.  Ejlqoub  v.  John  J.  Hooeeb. 

Ebrob  to  the  Superior  Court  of  Cincinnati. 

Jonathan  H.  Wintees,  et  al.,  v.  Gabeial  Habman,  et  al.' 

Ebeoe  to  the  District  Court  of  Montgomery  County. 

The  case  of  Brovm  v.  Hitchcock  is  an  action  brought  by  a 
creditor  of  a  manufacturing  corporation,  against  the  corpora- 
tion and  its  stockholders,  to  subject  the  statutory  liabilities  of 
the  stockholders  to  the  payment  of  a  judgment  pi-eviously  r^ 
covered  by  Brown  against  the  corporation. 

The  amended  petition,  having  alleged  the  recovery  of  the 
judgment  against  the  corporation  and  the  insolvency  of  the 
corporation,  further  saj's  that  at  the  time  of  the  recovery  of 
the  judgment  against  the  corporation  and  of  the  begin-iing  of 
the  action  in  whicli  the  amended  petition  was  tiled,  Hitchcock 
and  all  the  other  pereons  named  as  defendants  were  stockhold- 
ers and  the  only  stockholders  of  the  manufacturing  company; 
that  Hitchcock  purchased  his  stock  after  the  indebtedness  on 
which  judgment  was  rendered  was  incurred  hy  the  corporation, 
but  before  said  judgment  was  rendered  ;  and  that  he  purchased 
said  stock  well  knowing  of  such  indebtedness  and  subject^ 
thereto,  and  with  the  understanding  and  agreement  that  said 
stock  was  chargeable  with  indebtedness,  and  that  said  indebted- 
ness was  for  property  and  machinery  held  and  owned  by  said 
company  at  the  time  said  Hitchcock  purcliased  said  stock  and 
became  a  member  of  said  corpoi*ation.  It  also  states  that  no 
other  indebtedness  than  the  said  judgment  of  plaintifE  exists 
against  the  corporation. 

The  defendant,  Hitchcock,  demurred  on  the  ground  :  first, 
that  facts  sufficient  to  constitute  a  cause  of  action  against  him 
were  not  stated,  and  second,  that  there  was  a  defect  of  parties 
defendant.     This  demurrer  was  sustained,  because  it  was  not 
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alleged  that  the  defendants  were  stockholders  at  the  time  the 
debt  was  contracted  for  which  the  action  was  brought,  and 
judgment  was  rendered  in  favor  of  defendant,  Hitchcock.  On 
error  in  the  district  court,  the  cause  was  reserved  for  the  decis- 
ion of  this  court. 

The  Kilgour  case  was  an  action  by  Charles  H.  Kilgonr 
against  John  J.  Hooker  and  others,  the  object  of  which  was  to 
enforce  the  statutory  liability  of  the  stockholders  of  the  Pen- 
dleton Street  Railroad  Company  for  the  payment  of  the  debts 
of  said  company.  The  petition  alleged  that  the  plaintifE  was 
both  a  creditor  of  said  company  and  a  stockholder  therein. 
Tliat  ail  the  defendants,  except  one  (The  Franklin  Bank),  were 
also  stockholdere  in  said  company.  That  the  plaintiff  had  ob- 
tained a  judgment  against  the  company  at  the  Febniary  term, 
1868,  of  the  superior  court,  and  that  at  the  same  term  the 
Franklin  Bank  had  also  recovered  a  judgment  against  said 
company.  That  the  company's  property  had  all  been  sold 
under  proceedings  in  another  suit,  leaving  nothing  for  the  pay- 
ment of  the  claims  of  plaintiff  and  the  Franklin  Bank  and  other 
claims  not  in  judgment,  and  that  the  company  was  wholly  in- 
solvent. That  each  of  said  stockholders  was  liable  to  the 
plaintiff  and  the  other  creditors  of  said  company  ^(?  ?'ata  with 
the  other  stockholders  to  such  amounts  as  were  unpaid  on  their 
stock,  and  in  a  sum  of  money  equal  to  the  amount  of  his  stock 
— or  to  such  proportion  thereof  as  might  be  required  to  pay  all 
the  debts  of  said  company.  The  petition  prayed  that  an  ac- 
count be  taken  of  the  debts  of  the  company,  and  the  stock- 
holders' liability  be  ascertained,  and  that  assessments  on  them 
be  made  to  pay  the  debts. 

Judgment  was  rendered  against  each  of  the  stockholders, 
among  whom  was  Hooker,  for  the  amount  of  the  assessment  on 
his  stock,  necessary  to  pay  the  debts. 

Hooker  iiled  a  petition  in  error  in  the  general  term,  where 
the  judgment  against  him  was  reversed  on  the  sole  ground  that 
the  petition  did  not  state  that  he  was  a  stockholder  when  the 
debts  of  the  company  were  contracted. 

The  case  of  Winters  v.  Ilarman  was  an  action  by  Harman 
and  otliers  against  Winters  and  others  to  enforce  the  statutory 
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liabilities  of  the  stoekliolderg  of  the  Oak  wood  Street  Railroad 
Company,  a  corporation  organized  under  the  laws  of  Ohio,  and 
all  who  had  been  stockholders  of  said  corporation. 

The  petition  alleges  the  recovery  of  a  judgment  against  the 
corporation,  the  insolvency  of  tlie  corporation,  and  the  transfer 
of  certain  shares  of  stock,  <&c.,  and  prays  for  an  account  and 
assessment,  &c.  Among  the  defendants  were  the  plaintifiEs  in 
error,  Jonathan  H.  Winters,  John  G.  Zieslor,  and  Benjamin 
Kuhns,  all  of  whom  made  sales  and  transfers  of  tiieir  stock  long 
prior  to  the  suit  and  the  insolvency  of  the  company,  but  while 
there  were  some  debts,  and  which,  with  the  debts  incurred 
subsequently,  existed  at  the  time  of  said  suit 

Winters,  in  his  amended  answer,  in  substance  says,  that  the 
company,  at  the  time  of  his  transfer,  was  indebted  in  but  a 
small  amount,  while  the  assets  were  many  times  the  amount 
of  the  liabilities ;  that  Isaac  Haas,  to  whom  he  made  sale  and 
transfer,  was  then  responsible — in  fact,  reputed  wealthy ;  that 
the  transfer  was  for  a  full  consideration,  and  not  made  with  a 
view  to  escape  liability,  the  stock  being  passed  in  the  ordinary 
course  of  business  ;  and  further,  that  the  road  was  long  there- 
after sold  for  $10,000,  an  amount  many  times  greater  tlnn  the 
debts  that  existed  against  the  company  at  tlie  time  of  his  said 
sale  of  stock. 

The  facts  in  the  Ziesler  and  Kuhns  amended  answers  are 
much  the  same, — the  transfers  being  at  a  still  later  period. 
Ziesler  and  Kuhns  each  state  that  the  transfers  were  made  in 
the  ordinary  course  of  business;  that  E.  A.  Parrott,  the 
transferee,  was  then  and  is  now  responsible  and  able  to  pay 
the  full  amount  of  the  statutory  liability  on  the  stock  so  by 
him  purchased. 

The  court  sustained  demurrers  to  these  defenses.  The 
court  held  that  the  said  plaintiffs  in  error  were  bound  to 
contribute  their  portion  for  the  payment  of  the  debts  that 
existed  at  the  time  of  the  transfers,  and  that  the  transfei'ees 
were  only  bound  to  contribute  for  the  payment  of  the 
debts  incurred  subsequent  to  the  transfers.  The  decision  of 
the  coinmon  pleas  was  aitirmcd  by  the  district  court. 

It  is  lici-e  sought  to  obtain  a  revei'sal  of  these  judgments. 
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H,  JI.  Moses^  for  plaintiff  in  eiTor,  in  the  case  of  Brown  v. 
Hitchcochy  claimed  that  by  virtue  of  the  statute  1  S.  &  C.  310, 
passed  for  the  purpose  of  carrying  out  and  applying  the  pro- 
visions of  article  13  section  3  of  the  constitution  of  Ohio,  the 
creditors  of  a  company  include  all  persons  who  have  claims 
against  the  company,  regardless  of  the  time  the  debts  wore 
contracted.  That  aU  stockJioldera  shall  be  deemed  and  held 
liable  (to  the  extent  mentioned  and  limited  by  the  statute)  for  the 
purpose  of  securing  aU  creditors.  Wright  v.  McCorinich^  17 
Ohio  St.  86  ;  Unisted  v.  Buskirh,  17  Ohio  St.  113;  Middle- 
town  Bank  v.  Magill,  5  Conn.  63  ;  Gilman  v.  Bank  of  Cincin- 
natty  8  Ohio,  62 ;  Curtis  v.  ITarlow^  12  Met.  (Mass.)  3  ;  Ilolyoke 
Bank  v.  BurnhavHy  11  Cush.  (Mass.)  183  ;  Story  v.  Furnliamy 
25  N.  Y.  214. 

The  cases  from  32  N.  H.  388;  2  Hill,  265;  35  Cal.  155, 
cii;ed  by  coimsel  for  defendant,  arose  under  statutes  entirely 
different  from  ours.  They  made  the  stockholder  liable  as 
partners,  or  as  though  there  was  no  act  of  incorporation. 

Sidney  Strong^  for  defendant  in  error,  Hitchcock : 
For  the  defendant  in  error  I  insist  that  no  sufficient  cause  of 
action  against  him  is  stated  in  the  amended  petition,  which  alleges 
that  he  did  not  bocome  a  stockholder  until  after  the  corpora- 
tion incuivc'l  the  indebtedness  on  which  the  action  is  brought, 
and,  therefore,  that  the  common  pleas  properly  sustained 
his  demurrer  to  the  amended  petition.  If  Hitchcock  is  liable 
on  the  facts  stated  in  the  amended  petition,  his  liability  must 
exist  either,  first,  because  it  is  law,  when  stock  in  a  manufactur- 
ing corporation  organized  under  the  statute  in  question  is  sold 
and  transferred  after  a  debt  is  incurred  by  the  company,  and 
before  judgment  is  rendered  against  the  corporation  on  the 
debt,  that  both  the  seller  and  the  purchaser  of  the  stock  are 
liable,  under  the  expressed  limitation  of  the  statute,  for  the 
payment  of  the  debt;  or,  second,  because  the  individual 
liability  in  such  a  case  can  be  enforced  under  the  statute  against 
the  assignee,  and  not  against  the  assignor  of  the  stock. 

1.  As  to  whether,  in  such  case,  both  the  buyer  and  seller 
of  stock  are  individually  liable  under  the  statute,  see  Larrdbee 
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V.  Baldwin,  35  Cal  155 ;  Moss  v.  OaJdey,  2  Hill,  265;  CJiesley 
V.  Fierce,  32  N.  H.  388 ;  Middleixm  Bamk  v.  Magill,  5 
Conn.  38 ;  Ilooker  v.  Kilgour,  2  C.  S.  0.  R.  350. 

II.  When  stock  has  been  sold  and  transfeiTcd  after  a  debt 
is  ipcuiTed  by  the  corporation  and  before  judgment  is  recovered 
thereon  against  the  corporation,  is  the  stockholder  who  owns 
the  stock  at  the  date  of  the  judgment  and  when  suit  is  brought 
to  enforce  the  individual  liability,  liable  and  alone  individually 
liablu  for  buch  indebtedness,  so  far  as  regards  the  stock  which 
he  owns  ?  If  the  assignee  in  such  a  case  is  alone  individually 
liable  on  the  assigned  stock  it  must  be  either,  first,  because  the 
liability  does  not  attach  when  the  debt  is  made  b^'^  the  corpora- 
tion, or  second,  because  the  liability,  though  attaching  when 
the  debt  is  incurred,  follows  the  assigned  stock,  and  the  assignor 
upon  making  the  assignment  ceases  to  be  liable  and  the  assignee 
by  the  same  act  becomes  liable.  Of  these  two  propositions  in 
their  order : 

1.  For  the  defendant  in  error  I  submit  that  under  the  statute 
the  individual  liability  of  the  stockholder  to  any  creditor  of  the 
corporation  arises  when  the  debt  is  incurred,  and  then  attaches 
to  the  stockholders  who  then  own  the  stock.  Wright  v. 
McCormicky  17  Ohio  St.  86  ;  Dmated  v.  BubUtTc,  17  Ohio  St. 
113. 

2.  If  the  individual  liability  provided  by  the  constitution 
and  the  law  attaches  when  the  obligation  of  the  corporation 
arises,  I  maintain  that  this  liability  is  not  assignable  and  docs 
not  pass  from  the  seller  to  the  buyer  of  the  stock.  If  the  cred- 
itor, by  the  transaction  in  which  the  obligation  of  the  corpora- 
tion arises,  obtains  for  his  security  the  individual  liability  of 
those  who  then  own  the  stock,  his  property  in  the  individual 
liability  of  those  stocklioldera  is  as  inviolable  as  his  property  in 
the  primary  obligation  of  the  company.  He  has  a  vested  in- 
terest both  in  the  primary  obligation  of  the  corporation  and  in 
the  conditional  Hability  of  those  who  then  own  the  stock.  The 
acts  of  others  cannot  deprive  him  of  either  or  any  of  his  vested 
rights.  It  would  be,  I  submit  with  deference,  an  act  of  vio- 
lence to  so  constnie  this  statute,  enacted  for  the  creditor's  ben- 
efit, as  to  permit  him  thus  to  be  robbed.     The  obvious  intent 
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of  the  statute  is  to  afford  a  real  security  to  creditors.  TJnder  it 
the  credit  may  fairly  be  said  to  be  given  to  the  corporation  and 
to  the  individual  liability  of  the  present  stockholders.  The 
statute  warrants  the  creditor  in  making  his  contract,  to  do  so  in 
full  reliance  on  the  continuing  liability  of  those  who  then  own  the 
stock.  His  so-called  security  becomes  a  delusion  and  a  snare  if 
tliose  who  are  bound  for  his  security  can  of  their  own  will  re- 
lease themselves  from  the  obligation  and  tmnsfer  it  to  others. 
Counsel  may  say  tliat  a  transfer  of  stock  made  for  the  purpose 
of  avoiding  the  liability  would  be  held  fraudulent.  It  would 
always  be  difficult  to  show  the  intent  of  the  transfer,  and,  be- 
sides, the  creditor  may  suffer  from  assignments  made  in  good 
faith  as  well  as  from  tliose  which  are  fraudulent.  The  vice  inher- 
ent in  the  doctrine  that  the  liability  follows  the  assigned  stock  is, 
that  without  his  consent  the  creditor  can  thus  be  deprived  of 
that  in  exchange  for  which  he  parted  witlr  his  property,  and  be 
compelled  to  a'^^jept  in  its  place  such  other  security  as  may  gra- 
ciously be  accorcied  him. 

Uealy  ds  Brannan^  with  whom  were  Mattlwws^  liamsey  cfe 
MaUhewSj  for  plaintiff  in  error  in  the  case  of  KUgour  v. 
Hooker: 

I.  The  statutory  liability  of  a  stockholder  to  the  amount  of 
one  hundred  per  cent,  over  and  above  the  amount  of  his  stock, 
is  not  dependent  on  his  being  a  stockholder  when  the  debt  was 
contracted,  but  is  a  burden  which  attaches  to  the  stock  into 
whosoever  hands  it  passes,  except  in  the  case  of  fraudulent 
transfers  to  irresponsible  persons  for  the  purpose  of  avoiding 
liability.  IfcCullough  v.  Moss^  5  Denio,  567  ;  Story  v.  Fur- 
man^  25  N.  Y.  214 ;  1  Comst.  47 ;  Stanley  v.  Stcmley^  21  Me. 
191 ;  Curtis  v.  IlarhWy  12  Mete.  3;  Child  v.  Coffin^  17  Mass. 
64 ;  Ilolyoke  Bank  v.  BuTuliam.^  11  Cush.  183 ;  Bond  v. 
Appletorij  8  Miiss.  472 ;  Allen  v.  Montgomery^  11  Ala.  437 ; 
Webster  v.  Upton^  1  Otto,  65 ;  Dauchy  v.  Brown,  24  Vt.  197 ; 
Middletown  Bank  v.  Magill,  5  Conn.  28. 

The  question  as  to  what  stockholders  are  to  be  held  upon  the 
liability  imposed  by  statute,  has  given  rise  to  conflicting  decis- 
VOL.  XXXVI. — 43 
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ions  in  the  different  states,  but  we  think  that  where  it  has 
been  held  that  only  those  persons  are  liable  who  were  stock- 
holders at  the  time  the  debt  was  contracted,  it  will  be  found 
that  the  decision  was  based  on  the  peculiar  phraseology  of  the 
statute  of  the  particular  state,  and  also  that  these  cases  are,  in 
general,  like  those  in  New  York,  cases  where  the  statute  makes 
the  stockholders  individually  liable  for  the  debt  of  the  corpo- 
ration, so  that  the  creditor  can  sue  the  stockholder  dii-ectly,  just 
as  if  it  were  a  private  debt. 

Collins  (6  Ilerron^  for  defendant  in  error,  Hooker : 

The  statnte  being  enacted  for  the  protection  of  creditors, 
should  be  given  that  constniction  which  will  best  protect  them. 
When  they  give  the  credit,  they  are  entitled  to  know  who  are 
the  stockholders,  and  to  consider  bow  much  security  there  is  in 
the  individual  liability  of  the  then  stockholders.  If,  after  the 
credit  is  given,  the  parties  then  stockholdera  can  evade  their 
liability  by  getting  their  stock  off  to  persons  of  doubtful  re- 
sponsibility, the  protection  to  the  stockholdere  would  decrease, 
just  as  the  prospect  of  insolvency  to  the  corporation  increased. 
Savage,  C.  J.,  AUen  v.  Sewdl,  2  Wend.  327;  Pierce  Am.  R 
R.,  ch.  20,  p.  510 ;  Moss  v.  OaUey,  2  Hill,  265  ;  Adderly  v. 
Storm,  6  Hill,  226 ;  Tracy  v.  Fa^,  18  Barb.  152  ;  Juds(m  v. 
liosste  Galena  Co.,  9  Paige,  598 ;  Coming  v.  McCuUougTi^ 
1  Comst.  117;  StaiHey  y.  Stanley,  13  Shepley,  191;  Sonthr 
mayd  v.  Camp,  3  Conn.  52 ;  Hosnier,  C.  J.,  Middletoion  Bk, 
V.  Magill,  5  Conn.  44:-53  ;  Damping  v.  Bull,  10  Conn.  407 ; 
Marcy  v.  Clarh,  17  Mass.  330 ;  Cliesley  v.  Pierce,  32  N.  H. 
388.  Story  v.  Furman,  25  N.  Y,  214,  does  not  oven'ule  the 
previous  line  of  decisions  in  that  state,  but  turns  upon  the  pe- 
culiar pln*aseology  of  the  charter  of  the  Woolgrowers'  Manu- 
facturing Company. 

The  chief  authority  relied  upon  by  the  other  side  is  the 
warm  opinion  of  Judge  Chapman,  in  a  divided  court,  in  seek- 
ing to  relieve  a  hard  case.     5  Conn.  28. 

In  a  case  in  Massachusetts  where  the  statute  permitted  it, 
the  court,  looking  to  the  protection  of  the  creditors^  held  not; 
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only  those  who  were  meinbera  when  the  debts  were  contracted, 
but  also  those  wlio  were  members  when  the  debt  was  sought  to 
bo  enforced.  Deming  v.  BuU^  10  Conn.  409 ;  Curtis  v.  Har^ 
low,  12  Mete.  3 ;  JBond  v.  Apjplctoriy  8  Mass.  472. 

Ovmchd  <&  Howe,  for  plaintiffs  in  error,  in  the  case  of 
.  Winters  v.  Ilarmcm,  claimed  that  by  the  assignment  of  error 
the  following  questions  wei-e  raised. 

Ist.  Are  transferrers  of  stock  bound  (to  the  extent  of  an 
amount  equal  to  the  stock  sold)  for  the  obligations  of  a 
company  made  while  they  were  stockliolders — their  said 
stock  having  been  sold  in  the  ordinary  course  of  business, 
and  while  the  company  was  largely  solvent,  although,  subse- 
quent to  the  sale,  the  company  became  insolvent,  with  the 
debts  made  priw  to  the  transfer  remaining  unpaid  ? 

2d.  Do  the  liabilities  follow  the  stock,  if  sales  are  made  in 
good  faith  ?  In  other  words,  do  tramferees  take  the  stock 
subject  to  the  existing  liabilities? 

3d.  Do  not  creditoi-s  in  dealing  with  corporated  companies, 
under  our  laws,  consent  to  transfers  in  good  faith,  being  made 
with  the  understanding  that  in  case  of  insolvency  of  the  com- 
pany, they  will  look  alone  to  the  corporation  assets  and  the 
holdere  of  stock  at  the  time  of  the  failure  ? 

The  questions  here  raised  are  of  the  greatest  impor- 
tance. It  is  the  accepted  law  among  all  classes  that  a  trans- 
fer of  stock,  in  good  faith,  rids  the  seller  of  all  liability.  If, 
however,  the  law  itself  be  as  defendants  in  error  claim,  capital 
will  no  longer  purchase,  or  loan  upon,  or  deal  in,  stocks. 
Corporation  enterprises  would  soon  come  to  an  end  if  there 
were  no  safety  in  transfei-s,  and  ownere  of  stocks  should  be 
compelled  to  remain  in  companies  out  of  self-protection  until 
every  dollar  of  debt  is  canceled. 

Debt  is  incident  to  all  corporations,  and  sales  of  stock  arc 
made  with  reference  to  that  fact ;  yet,  under  the  erroneous 
holding  herein  of  thci  courts  below,  each  transfer  of  stock 
creates  a  responsibility  that  hangs  over  the  transferrer,  although 
be  is  powerless  to  protect  himself,  and  although  the  ci'cditor 
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has  the  riglit  and  power  to  enforce  his  claim  while  coUectible 
against  the  corporation,  yet  does  not. 

The  following  cases  support  our  view :  Story  v.  Furrnan^ 
25  N.  Y.  214;  Oushing  v.  SliepUrd,  4  Barb.  113 ;  DihbU  v. 
Ito(jerSy  13  Wend.  536-541 ;  Empire  City  Bank  Case,  8  Abb. 
Pr.  192  ;  Fames  v.  Wkeehyr^  19  Pick.  442 ;  Forces.  Dahlonga^ 
22  Ga.  8G. 

Wo  claim  then  that  assignors  in  good  faith  are  not  liable, 
and  that  the  words  "  each  stockholder  "  in  section  3  article  43 
of  the  constitution,  and  "  all  stockholders  ''  in  the  statute  1  S. 
&  C.  310,  evidently  mean  the  stockholders  at  the  time  the 
liability  is  sought  to  be  enforced.  Curtis  v.  Ilarlmo^  12  Met^ 
3  ;  25  N.  y.  221 ;  Ex parU  Sutton,  14  Jur.  566,  966  ;  Fk parte 
Croxton,  11  Law  &  Eq.  227 ;  Gapers  case^  19  Law  &  Eq.  1 ;  5 
Conn.  28 ;  8  Mass.  472 ;  24  Vt.  197. 

Alfred  A,  Thomas,  for  defendant  in  error,  Harman,  claimed 
hat  under  our  constitutional  provision,  and  the  statute  author- 
iziug  this  corporation,  those  stockholders  are  liable  to  a  creditor 
on  the  statutory  liability  who  were  stockholders  when  the 
debt  was  contracted.  Const,  art.  13,  §  3  ;  1  S.  &  C.  134  ;  1 
Sup;  Ct.  K  236 ;  2  Id.  350 ;  2  Wend.  343 ;  2  Hill,  68 ;  9 
Paige,  598  ;  1  N.  Y.  5,  56;  10  N.  Y.  459  ;'14  Wis.  701 ;  17 
Mass.  333 ;  46  N.  H.  374;  and  cases  cited  by  counsel  in  the 
other  cases. 

White,  J.  The  statutory  liability  of  stockholders  involved 
in  the  case  of  Brown  v.  Hitchcock,  arises  under  section  78  of 
the  act  of  May  1,  1852,  to  provide  for  the  creation  and  regula- 
tion of  incorporated  companies  (S.  &  C.  310) ;  the  liability  in 
the  other  two  cases  arises  under  section  8  of  the  act  of  April 
10,  1861,  to  provide  for  and  regulate  street  railroad  companies 
(S.  &  S.  136). 

The  first  question  arising  for  determination  is,  when  docft 
such  liability  attach  in  favor  of  creditors  % 

It  was  held,  in  Wright  v.  McCormack  (17  Ohio  St.  86),  that 
the  liability  "is  not  a  primary  resource  or  fund  for  the  pay- 
ment of  the  debts  of  the  coiporation ;  but  is  collateral  and 
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couditioDal  to  the  principal  obligation  which  rests  on  the  cor- 
poration, and  ifl  to  be  resorted  to  by  the  creditors  only  in  case 
of  the  insolvency  of  the  corpoi-ation,  or  where  payment  cannot 
be  enforced  by  oi-dinary  process." 

The  question  whether  the  individual  or  peraonal  liability  of 
stockholders  attached  in  favor  of  creditoi-s  at  the  time  the  debt 
was  contracted,  or  the  liability  incurred  by  the  corporation, 
did  not  arise  in  that  case.  Nor  would  it  be  a  material  inquiry 
in  any  case  where  there  was  no  change  in  the  stockholder  from 
the  time  of  the  incurring  of  the  liability  by  the  corporation,  to 
the  enforcement  of  the  pei'sonal  liability  of  the  stockholders. 

The  conditional  character  of  the  liability  spoken  of  in  the 
case  referred  to  has  reference  to  the  condition  to  which  its 
enforcement  by  creditors  is  subject,  and  is  not  intended  to  in- 
dicate that  its  taking  eifect  as  an  obligation  in  favor  of  creditors 
is  conditional  or  contingent.  The  condition  to  which  the 
liability  is  subject  is,  that  it  is  not  available  to  creditor,  as  a 
secm-ity,  until  they  are  unable  to  obtain  payment  of  their 
demands  from  the  corporation.  ; 

The  question  now  is,  when  does  tliis  individual  or  personal 
liability  of  stockholders  to  creditors,  as  a  security,  in  addition 
to  the  liability  of  the  corporation,  take  effect?  not,  when  may 
it  be  resorted  to  by  creditors  to  obtain  payment  of  their, 
demands } 

The  constitution,  in  providing  for  the  creation  of  corpora^ 
tions  by  the  general  assembly,  prescribes,  as  a  condition  to. 
their  creation,  that  the  creditors  of  such  corporations,  in  addi- 
tion to  the  liability  of  the  corporation,  shall  be  secured  by  the 
individual  liability  of  the  stockholdci's.  The  constitutional 
provision  is  as  follows : — "  Dues  from  corporations  shall  be  se-^ 
cured  by  such  individual  liability  of  the  stockholders,  and  other, 
means,  as  may  be  prescribed  by  law ;  but  in  all  cases,  each*, 
stockholder  shall  be  liable,  over  and  above  the  stock  by  him  or. 
her  owned,  and  any  amount  unpaid  thereon,  to  a  further  sum] 
at  least  equal  in  amount  to  such  stock."     Art.  13,  §  3. 

The  corporation  act  of  May  1,  1852,  above  referred  to,  was 
the  first  act  passed  on  the  subject  of  corporations  after  the 
adoption  of  the  constitution.     Section  78,  as  amended  April. 
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17,  1854,  was  intended  to  carry  the  constitutional  provisino 
into  operation.  The  section  is  as  follows :  "  All  stockholders 
of  any  railroad,  turnpike  or  plank-road,  magnetic  telegraph  or 
bridge  company,  or  any  joitit-stock  company  organized  under 
the  provisions  of  this  act,  shall  be  deemed  and  held  liable  to  an 
amount  equal  to  their  stock  subscribed,  in  addition  to  said 
Btookyfor  the  p\t/rpose  of  securiiig  the  creditors  of  such  coja- 
pany^  and  the  trustees  or  directors  of  ^very  society  or  associa- 
tion  incorporated  under  section  66  of  this  act,  shall  be  deemed 
and  held  individually  liableybr  all  debts  Cfmtractcd  hy  them^ 
for  their  respective  societies  or  associations."  S.  &  C.  310 ;  4 
Curwen,  2582. 

Under  these  provisions,  it  seems  to  us  that  the  security  fur- 
nished by  the  stockholder's  liability,  in  addition  to  that  of  tlie 
corporation,  attaches  in  favor  of  creditors  at  the  time  the  debt 
is  contracted  or  the  liability  incurred  by  the  corporation. 

The  corporation  itself  is  a  mere  legal  entity,  existing  only  in 
legal  contemplation,  and  is  created  lor  the  convenience  and 
benefit  of  the  stockholders.  All  its  dealings  ai*e  for  and  on 
their  account.  It  can  contract  no  debts  except  under  the  au- 
thority, express  or  implied,  of  the  stockholders,  and  through 
their  corporate  agents.  Our  constitution  and  laws  therefore 
make  it  an  essential  condition  to  persons  thus  availing  them- 
selves of  the  instrumentality  of  a  corporation  for  the  trans- 
action of  business  that  the  security  of  their  personal  liability 
shall  attach  to  and  attend  all  corporate  liabilities. 

In  speaking  of  this  liability  of  stockholders,  in  Coming  v. 
McCuUough  (1  Comst.  47,  55),  the  court  say :  "  It  is  a  liability 
which  every  stockholder  must  be  understood  to  assume  and 
take  upon  himself  and  to  be  under  to  those  who  deal  with  the 
company.  Dealers  contract  with  the  corporation  on  the  faith 
of  that  security  for  the  performance  of  the  contract.  The 
credit  they  give  is  given,  and  they  trust,  as  well  to  the  personal 
Kability  of  the  stockholders,  as  to  the  responsibility  of  the  cor- 
poration for  the  fulfillment  of  the  engagement ;  and  each  stock- 
holder incurs  that  liability  to  the  creditor  the  moment  the  ^n- 
tract  of  such  creditor  with  the  company  is  consummated." 
^And  again,  on  p.  54  it  is  said :  ^'  It  is  virtually  and  in  effect  a 
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liability  upon  a  contract,  and  the  mutual  agreement  of  the  par- 
ties ;  not  indeed  in  form  an  express  personal  contract,  but  an 
agreement  of  equally  binding  obligation,  consequent  upon  and 
resulting  from  the  acts  and  admissions  or  implied  assent  of  the 
parties." 

The  same  principle  is  laid  down  by  the  supreme  court  of  the 
United  States.  Uawthorne  v.  Calefy  2  Wall  10.  In  this  last 
case  it  was  held  that  a  statiite  impairing  the  right  of  existing 
creditors  to  resort  to  such  liability  of  stockholders  for  payment, 
was  void,  as  impairing  the  obligation  of  a  contract.  See,  also, 
OchiUree  v.  Railroad  Co.,  21  Wall.  249,  252. 

In  Iforria  v.  Wreiuclidll  (34  Md.  496)  and  in  Hager  v. 
Cleveland  (36  Md.  476),  the  stockholders'  liability  to  creditors 
is  held  to  be  in  the  nature  of  a  contract.  The  court  say :  "  It 
is  a  debt  under  the  statute,  due  from  the  stockholder  to  the 
creditor,  springing  out  of,  and  co-existent  with,  the  contract  Ije- 
tween  the  corporation  and  the  creditor."  And  such  being  its 
nature,  it  is  also  said :  "  It  is  clear  that  no  act  by  the  stock- 
holder, without  the  consent  of  the  creditor,  can  exonerate  him 
from  the  liability  thus  incurred." 

Whether  the  liiibility  is  joint  and  several,  or  several  only, 
does  not  affect  the  question  as  to  the  time  at  which  the  obliga- 
tion attaches  to  the  stockholder  in  favor  of  the  creditor.  In 
Coining  V.  McCuUough,  supra,  the  liability  was  joint  and  sev- 
eral ;  but  before  the  stockholder  was  liable  to  suit,  there  must 
have  been  an  execution  against  the  corporation  returned  un- 
satisfied. 

In  the  Maryland  cases  the  liability  was  limited  and  several 
only. 

The  language  of  the  constitution  is  that  ^'  in  aU  cases  each 
ftocl'liolder  shall  he  liahle,  over  and  above  the  stock  by  him  or 
her  owned  .  .  .  to  a  further  sum,  at  least  equal  in  amount 
to  such  stock ;"  and  of  the  statute  that,  ^^AU  stockholders  .  .  . 
shall  be  deemed  and  held  liable  to  an  amount  equal  to  their 
stock  subscribed,  in  addition  to  said  stock,"  &c. 

To  hold  that  this  language  embraces  only  those  who  may  turn 
out  to  be  stockholders  at  the  winding  up  or  settlement  of  the 
affairs  of  the  corporation  is,  it  seems  to  us,  unwarranted.     These 

Digitized  by  "^^JKJKJW IC 


680  SUPREME  COURT  OP  OHIO. 

Brown  v.  Hitchcock. 

provisions  are  intended  to  guard  against  improvidence  in  con- 
tracting debts  on  behalf  of  corporations,  and  to  give  security  to 
creditors.  These  objects  are  best  accomplislied  by  attaching 
the  liabilities  to  those  under  whose  control  the  corporation  is 
operating,  and  who  are  known  to  those  dealing  with  it  as  the 
persons  interested.  And  certainly,  when  admissible,  such  a 
construction  ought  to  be  adopted  as  will  promote  these  ends. 

This  view  is  further  fortified  by  section  74  of  the  act  of 
1852,  which  provides  for  reducing  the  amount  of  the  capital 
stock  of  corporations,  and  the  nominal  vahie  of  all  the  shares 
thereof ;  but  provides  "  that  the  rights  of  creditors  shall  not 
be  affected,  or  in  anywise  impaired,  by  the  reduction  of  the 
capital  stock  of  any  such  corporation." 

The  act  of  April  3, 1868,  providing  for  the  reduction  of  cap- 
ital stock,  contains  in  section  5  a  similar  provision,  applicable 
to  corporations  not  created  under  the  act  of  1852.  S.  &  S. 
242. 

The  next  question  is,  whether,  after  the  liability  attaches  to 
a  stockholder,  it  is  discharged  by  the  subsequent  assignment  or 
transfer  of  his  stock.  We  think  it  is  not.  The  liability,  it  is 
true,  attaches  to  him  in  respect  to  his  stock,  but  after  it  has  at- 
tached in  favor  of  creditors  it  becomes  as  obligatory  upon  him 
pei-sonally  as  an  express  agreement.  His  successive  assignees 
or  holders,  by  accepting  the  stock  and  all  the  rights  and  bene- 
fits ai'ising  therefrom,  impliedly  undertake  to  indemnify  or 
discharge  him  from  the  liability  which  attached  to  him  as  a 
stockholder  while  he  held  the  stock. 

Each  successive  owneiv  stands  in  his  shoes  as  respects  the 
stock  and  the  liabilities  growing  out  of  it.  This  arises  out  of 
the  nature  of  the  property  and  the  relations  of  the  parties  to  it 
and  to  creditors,  in  connection  with  the  equitable  principle  that 
ho  who  derives  all  tlie  advantages  ought  to  bear  the  burdens. 
For  applJ..'.ations  of  this  principle  see  Satliffv.  Atwood^  1501iio 
St.  186,  194;  Johnson  v.  Und^rwoodl  52  K  Y.  203,211; 
llodkinson  v.  Kelly,  L.  R.  Eq.  C.  6,  496,  503 ;  Caj>e's  ExVs. 
Case,  2  De  Gex,  M.  &  G.  562 ;  In  the  Matter  of  ilie  Mexi- 
can (&  S.  A.  Co,,  Gicsewood  i&  SmitNa  Case,  4  I)e  Gex  &  J. 
544,  555. 
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The  expresfiioii,  "  all  stockholders,"  must  be  regarded,  in  the 
absence  of  any  legislative  indication  to  the  contrary,  as  includ- 
ing not  only  those  who  were  such  at  the  time  the  indebtedness 
was  incurred,  but  all  those  who  successively  stand  in  their  shoes 
in  respect  to  the  same  stock. 

The  extent  of  the  liability  is  not  increased,  whether  the  stock- 
holder tiret  liable  retains  the  stock  or  transfers  it ;  and  the  ex- 
tent of  the  security  of  the  creditors,  both  as  to  the  stock  and 
the  personal  liability^  is  the  same  as  it  would  have  been  if  no 
transfers  had  been  made. 

In  a  suit  to  enforce  the  liability  against  the  stockholders  of 
the  insolvent  corporation,  the  existing  stock liolders  are  sever- 
ally chargeable  with  such  liability.  If,  by  reason  of  insolvency, 
the  amount  due  from  any  stockholder  is  not  collectible,  the  as- 
signors of  his  stock  successively,  up  to  the  time  the  liability  at- 
tached, may  be  charged  with  the  deficiency.  Such  suit,  in  this 
state,  must  be  in  ecpiity,  and  prosecuted  for  the  benefit  of  all 
the  creditors.  Umsted  v.  Busldrh^  17  Ohio  St.  113.  And 
where  equity  has  jurisdiction,  the  liabilities  of  the  parties  are 
so  marshaled  as  to  fii*st  charge  those  who,  as  between  them- 
selves, are  ultimately  liable. 

The  constitution  of  the  state  of  New  York  of  184G  (article 
8),  declares  that  all  dues  from  corporations  shall  besecui-ed  by 
such  individual  liability  of  the  corporators  and  other  means  as 
may  be  prescribed  by  law;  and  that  stockholdei-s  in  every  bank- 
ing association,  issuing  bank  notes  after  January  1,  1850,  shall 
be  individually  responsible  to  the  amount  of  their  respective 
shares  for  all  its  debts  and  liabilities  contracted  after  that  date. 
State  Constitutions,  part  2,  1*^63. 

April  5,  184:9,  the  legislature  of  that  state  passed  an  act  to 
enforce  this  responsibility  of  stockholders  in  banking  corpora- 
tions. 4  Statutes  at  Large,  154.  Section  3  of  the  act  declares 
this  responsibility  to  attach  primarily  to  the  pci-son  who  is  a 
stockholder  at  the  time  the  debt  or  liability  is  contracted  by  the 
company;  but  also  provides  that  it  may  be  shifted  entirely 
from  him  to  another,  declaring  that  he  shall  bo  exonerated  in 
respect  to  any  stock  which  shall  have  been  transferred  on  the 
boolvs  of  the  company  (previous  to  any  default  iu  the  pjiymcnt 
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of  the  debt  or  liability)  to  a  resident  of  the  state,  of  full  age,  in 
good  faith,  and  without  any  intent  to  evade  such  responsibility  ; 
and  the  assignee  is  made  responsible  to  the  extent  of  sach  stock 
in  the  same  manner  as  if  ho  liad  been  the  owner  at  the  time  of 
the  contracting  of  the  debt,  with  the  same  power  to  transfer 
tliis  liability  to  another  by  like  assignment. 

Without  a  transfer,  as  therein  provided,  it  is  evident  the  liar 
bility  of  the  stockholder  who  was  such  at  the  time  of  the  con- 
tracting of  the  debt,  would  continue  as  to  the  creditor. 

The  constitutionality  of  this  act  was  upheld  in  the  case  of 
the  Empire  Banh,  6  Abb.  Pr.  385 ;  8,  c,  18  N.  Y.  199. 

The  provision  in  our  constitution  as  to  individual  liability,  is 
modeled  after  that  in  the  New  York  constitution,  though  some- 
what varied  in  terms ;  and  the  principle  of  liability,  as  applied 
to  banking  corporations  in  New  York,  is  declaimed  by  our  con- 
stitution to  apply  to  all  corporations. 

The  constitution  of  California,  adopted  in  1849,  in  article  4 
provides : 

"  Section  32.  Dues  from  corporations  shall  be  secured  by  such 
individual  liability  of  the  corporators  and  other  means  as  may 
be  prescribed  by  law." 

"  Sec.  36.  Each  stockholder  of  a  corporation  or  joint  stock 
association  shall  be  individually  and  personally  liable  for  his 
proportion  of  all  its  debts  and  liabilities."  State  Constitutions, 
pt.  1,  199. 

It  was  liold  in  French  v.  Techeinakery  24  Cal.  639,  that  sec- 
tion 36  was  not  self-executing,  but  required  legislation  to  carry 
it  into  operation.  In  the  subsequent  ease  of  LarrdhecN.  Bald- 
roin,  35  Cal.  155,  it  was  held  that  the  legislature  had  power  to 
limit  the  stockholdera'  liability  to  his  proportion  of  all  the  debts 
and  liabilities  of  the  company  contracted  or  incurred  during 
the  time  he  was  a  stockholder^ 

In  England,  under  the  joint  stock  companies  act  of  1862,  a 
l>erson  who  has  ceased  to  be  a  member  for  a  year  or  upv^ards, 
prior  to  the  commencement  of  winding  up  proceedings,  is  not 
liable  to  contribute  to  the  payment  of  debts,  nor  is  a  past  mem- 
ber liable  to  contribute  with  respect  to  a  debt  or  liability  con- 
tracted by  the  company  after  he  ceased  to  be  a  member ;  and 
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no  past  member  can  be  required  to  contribute  unless  the  exist- 
ing members  are  unable  to  pay.  Wordswortli  on  Joint  Stock 
C  Companies,  59,  60. 

In  the  cases  before  us,  the  general  assembly  have  not  un- 
dertaken to  prescribe  the  extent  of  the  liability  nor  to  re^jnlate 
it8  enforcement,  further  than  to  adopt  the  minininm  liability 
allowable  by  the  constitution,  leaving  it  to  be  enforcetJ  by  the 
judiciary  upon  such  legal  and  equitable  principles  as  should  be 
found  appropriate  to  the  subject. 

It  is  said,  in  Vtudtead  v.  B'uslcirh^  s^^^a^  that  "  the  right 
arising  out  of  this  liability  is  intended  for  the  common  and 
eqiLoi  benefit  of  all  the  creditoi-s;"  but  no  question  there  arose 
as  to  the  liability  of  successive  stockholders  of  the  same  stock, 
as  between  tliemselves  or  to  creditors,  and  tliat  language  must 
be  underetood  as  limited  to  the  case  then  befoix)  the  court. 

The  language  cf  section  8,  in  the  act  re^ilating  street  rail- 
road companies,  is  as  follows :  "  The  stockholders  of  every  com- 
pany organized  under  this  act,  shall  be  liable  for  the  dues  of 
such  company  over  and  above  the  stock  by  him  or  her  owned, 
and  any  amount  unpaid  thereon,  to  a  further  sum  equal  in 
amount  to  sucli  stock." 

This  section  does  not  substantially  differ  from  that  ali-eady 
considered  in  the  corjionition  act  of  1852,  and.  the  liability  of 
the  stockholders  to  the  credi tot's  is  the  same  in  both. 

In  the  case  of  Bi-own,  the  judgment  is  reversed,  the  de- 
murrer to  amended  petition  oveiTuled,  and  cause  remanded. 

In  the  case  of  Kilgour,  the  judgment  in  general  term  is  re- 
versed and  tliat  of  the  special  term  is  affirmed. 

In  the  case  of  Winters  et  al,^  the  judgments  are  reversed 
and  the  cause  remanded  for  marehaling  of  the  liabilities  of  the 
stockholders  according  to  the  principles  above  stated. 

McIlvaine,  J.  I  regret,  that  upon  a  question  of  so  much 
importance,  a  difference  of  opinion  should  exist  among  the 
members  of  the  court;  but  being  unable  to  agree  with  the 
majority,  I  deem  it  a  duty  to  state  w^^xy^  briefly  the  gi'ounds  of 
•my  dL.-sout. 
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Admitting  that  section  3,  article  13,  of  the  constitntion  doca 
pot  execute  itself « it  is  nevertheless  true  that  the  statutes  passed 
in  pui-suance  thereof,  and  involved  in  the  cases  before  us,  do 
not  pi'etend  to  vary  the  minimum  liability  of  stocklioldere  as 
lixed  by  the  section  of  the  constitution  above  named,  and  wliich 
reads  as  follows  :  "  Dues  from  corporations  shall  be  secured  by 
such  individual  liability  of  the  stockholdei's  and  other  means 
as  may  be  provided  in  law ;  but  in  all  cases,  eacli  stockholder 
shall  be  liable,  over  and  above  the  stock  by  him  or  her  owned, 
and  any  amount  unpaid  thereon,  to  a  fmther  sum  at  least  equal 
in  amount  to  such  stock."      , 

A  majority  of  the  court  hold  that  the  individual  liability  of 
the  stockholder,  provided  for  in  the  last  clause  quoted,  attaches 
in  favor  of  the  creditor  and  against  stoclvliolders  owning  stock 
at  the  time  credit  is  given.  If  this  be  so,  the  judgment  in  the 
case  is  clearly  right ;  for  I  admit,  tliat  a  stockholder,  upon 
whom  the  constitution  lixes  the  liability,  cannot,  by  a  transfer 
of  his  stock,  discharge  his  liability  to  a  creditor  in  whose  favor 
it  attached,  although,  as  between  successive  owners  of  the  same 
stock,  the  primary  liability,  by  virtue  of  an  implied  contract 
obligation,  may  rest  upon  the  owner  who  may  be  such  at  the 
winding  up  of  the  corporation.  But,  on  the  other  hand,  if  the 
liability  iirA  attaches  to  the  stockholders,  who  may  be  such  at 
the  time  suit  is  brought  to  enforce  it,  I  apprehend  that  no  one 
will  contend  tliat  prior  ownera  oi  ihe  stock,  can,  under  such 
circumstances,  where  good  faith  hi\&  been  observed,  be  held  lia- 
ble to  creditoi-s. 

I  also  admit,  that  the  security  for  dues  from  corporations 
thus  provided,  was  intended  to  induce  and  does  induce  credit 
to  be  given  to  them ;  and  that  in  giving  crcdit,  an  accurate 
knowledge  of  the  solvency  of  the  security  offered  is  an  import- 
ant element.  But,  after  all  this  is  admitted,  the  question, 
whether  knowledge  of  the  solvency  of  the  stockholdei-s  at  the 
time  credit  is  given  to  a  corporation  am  l>c  i^egaixlcd  as  an  ele- 
ment inducing  the  credit,  depends  entirely  upon  the  solution 
of  the  main  question :  Docs  the  constitution  (or  tlie  statute), 
iix  the  liability  in  question  upon  such  stockholdei's  ] 
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In  determining  this  main  question,  it  must  be  assumed  that 
the  framers  of  tlie  constitution  had  in  mind  the  transferable 
nature  of  corporate  stock,  and  every  thing  that  is  implied  or 
understood  therefrom ;  and  it  must  also  be  assumed,  that  per- 
sons giving  credit  to  corporations  upon  the  faith  of  the  indi- 
vidual liability  of  stockholders  as  provided  by  the  constitution, 
must  have  in  miud  the  same  facts;  so  that  the  argument  that 
a  knowledge  of  the  solvency  of  stockholdei-s,  at  the  time  credit 
is  given,  induces  such  credit,  although  persuasive,  is  not  con- 
chisive  as  to  the  true  interpretation  of  this  clause  of  the  consti- 
tution. Indeed,  the  pei-suasive  power  of  the  argument  is  al- 
most, if  not  altogether,  lost,  when  we  admit  the  observance  of 
good  faith  toward  the  creditor  of  the  corporation  in  the  mak- 
ing of  transfei's  of  stock.  If  such  faith  is  kept,  and  it  must 
be,  I  see  no  reason  for  apprehending  that  stock  holdere  at  the 
winding  up  of  corporations  will  not  be  as  responsible  for  such 
individual  liability  as  the  stockliolders  w^ho  were  such  at  th€ 
time  credit  was  given,  whether  the  period  between  the  dates  be 
short  or  long.  Between  the  date  of  contracting  the  debt  and 
the  enforcing  of  the  individual  liability,  many  yeare  may  in- 
tervene, and  many  successions  in  the  ownei-ship  of  stocks ;  yet, 
it  seems  to  me-,  that  no  reason  exists  for  believing,  that,  as  a 
general  rule,  the  stockhold^*s  at  the  latter  date  will  bo  less  able 
to  respond,  than  those  of  the  date  of  contracting  the  debt. 

In  determining  the  tnie  meaning  of  this  provision  in  the  con- 
stitution, it  must  be  observed,  that  each  stockholder,  who  is 
made  liable  at  all,  is  made  liable,  over  and  above  the  stock  by 
him  or  her  owned,  and  any  amount  unpaid  thereon,  to  a 
further  sum  at  least  equal  in  amount  to  such  stock.  The 
language  is, "  but,  in  all  cases,  each  stockholder  shall  be  liable," 
&c.  There  is  no  doubt  about  the  mciming  of  these  words. 
The  meaning  is,  that  whenever  this  liability  attaches  in  favor 
of  a  creditor  and  against  a  stockholder,  such  stockliolder  is 
bound  to  the  last  farthing  of  the  liability  fixed,  before  such 
creditor  shall  lose  a  farthing  of  his  claim.  A  less  liability  on 
the  part  of  the  stockholder  will  not  give  such  creditor  the 
security  intended.  By  the  decision  of  the  court,  as  I  under- 
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stand  it,  the  effect  given  to  this  provision  is  the  same  as  if  it 
i-ead,  "  but,  in  all  cases,  tlie  successive  owners  of  each  share 
of  stock,  in  the  aggregate,  shall  be  liable,"  &c.  So  that,  if  the 
owner  at  the  winding  up  discharges  the  liability  named,  all 
previous  owners  of  the  same  stock  are  exonerated,  although 
creditors,  who  gave  credit  while  they  were  owners  of  the  stock, 
receive  payment  of  their  claims  only  in  part.  While  I  admit 
that  the  amount  of  security  raised  for  tlie  creditors  in  the 
aggregate  by  the  payment  by  all  the  stockholders  at  the  time 
of  winding  up,  of  the  full  amount  of  the  individual  liability 
fixed  by  the  constitution,  is  all  that  was  intended  to  be  secured, 
it  does  not  make  "  each  stockholder  "  upon  whom  the  liability 
attached,  according  to  the  decision,  liable  for  the  amount 
named  in  the  provision.  The  eilect  of  the  decision  is  to 
attach  the  liability  to  the  stock  and  not  to  the  stockholder. 

There  is  no  disagreement  between  the  members  of  the  court, 
in  this :  that  the  aggregate  security  for  the  duos  of  a  coi^pora- 
tion  thus  provided,  is  the  aggregate  stock  of  the  coi'poration 
and  all  amounts  unpaid  thereon,  together  with  a  further  sum 
equal  to  the  total  amount  of  the  stock,  and  no  more ;  nor  is 
there  any  disagreement  between  us  as  to  the  nile  that  the 
security  thus  provided,  when  realized,  must  be  distributed 
pro  rata  among  all  the  creditors  of  the  corporation,  without 
regard  to  the  time  when  credit  was  given,  and  without  respect 
to  the  persons  who  owned  stock  when  the  debt  was  contracted. 
The  correctness  of  these  views  being  conceded,  it  appears  to 
me,  beyond  doubt,  that  the  terms  of  the  provision,  ''  in  all 
cases,  each  stockholder  shdl  be  liable,  over  and  above  the  stock 
by  him  or  her  owned  and  any  amount  unpaid  thereon,  to  a 
further  sum  at  least  equal  in  anu>nnt  to  such  stock,"  point 
directly  and  plainly  to  stockholders  who  may  be  such  at  the 
time  the  liability  may  be  enforced,  and  that  each  stockholder 
who  is  liable  at  all,  is  liable  unconditionally  for  the  full  amount 
named. 

It  has  heretofore  been  decided  by  this  court,  upon  un- 
questioned retisoning,  that  the  individual  liability  of  stock- 
holders, under  our  constitution,  is  not  a  primary  resource  or 
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fimd  for  the  payment  of  the  debts  of  a  corporation ;  that  18  to 
say,  it  cannot  be  resorted  to  by  a  creditor  in  the  first  instance 
and  for  his  own  benefit. '  That  it  is  a  security  for  the  exclusive 
benefit  of  creditors,  over  which  the  coiT^oration  has  no  con- 
trol. That  it  can  be  resorted  to  by  creditors  only  in  case  of 
the  insolvency  of  the  corporation,  as  where  payment  cannot 
be  enforced  by  ordinary  process.  And  that  no  creditor  can 
acquire  any  prioritj^  over  such  f nnd,  or  institute  a  suit  for  the 
enforcement  of  such  liability  in  his  own  behalf.  17  Ohio  St. 
87, 113. 

In  addition  to  the  points  thus  decided,  it  can  safely  be  as- 
serted that  this  liability  can  be  enforced  but  once.  I  am  not 
now  discussing  the  power  of  the  legislature  over  this  subject, 
but  simply  aflSrming  that  the  liability  fixed  by  the  constitution 
can  be  enforced  only  once.  And  this  being  so,  it  seeois  to  me 
that  after  its  enforcement  the  corporation  can  no  longer  have  a 
rightful  existence,  for  the  reason  that  it  is  essential  to  the  right- 
ful existence  of  a  corporation  that  the  individual  liability  of 
the  stockholders  shall  inure  as  a  security  for  all  debts  contracted ; 
hence,  when  such  security  is  exhausted,  the  rightful  existence 
of  the  corporation  must  cease. 

Now,  in  view  of  these  principles,  the  true  meaning  of  the 
constitution  is  manifest.  "  Each  stockholder  shall  be  liable." 
When  liable?  The  answer  is  patent, — at  the  winding  up  of  the 
corporation.  Liable  for  what  ?  The  dues  of  the  corporation. 
To  what  extent?  ^'In  a  sum  at  least  equal  to  the  amount  of  the 
stock  by  him  or  her  owned."  By  whom  owned?  By  the  stock- 
holder so  made  liable.  Owned  by  him  or  her  when  ?  At  the 
time  the  liability  is  sought  to  be  enforced.  But  this  sum  is  not 
the  only  liability  of  "  each  stockholder."  The  stock  by  him  or 
her  owned  is  also  made  liable.  Not  the  stock  which  he  or  she 
may  have  transferred,  but  the  stock  which  he  or  she  may  then 
own.  And  further,  for  any  amount  unpaid  on  sucli  stock.  It 
matters  not  who  may  have  subscribed  the  stock,  or  who  may 
have  owned  it  at  the  time  the  debt  was  contracted,  or  whether 
calls  had  been  made  or  not ;  it  is  enough  that  the  stockholder  is 
the  owner  at  the  iirrjd  the  liability  is  enforced.  Sudi  owner- 
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ship  at  that  time  makes  him  liable  to  creditors  for  any  amount 
unpaid  thereon. 

Not  only  is  the  plain,  and  obvious  meaning  of  the  words  of 
the  constitution  against  the  construction  of  the  majoritj^  of  the 
court,  but,  1  think,  eveiy  consideration  of  trade  and  public  pol- 
icy. The  sale  and  transfer  of  corporate  stocks  are  impeded. 
Responsibility  for  unfaithfulness  in  the  future  management  of 
corporations  remains  with  the  vendor  after  his  ownership,  inter- 
est and  power  of  control  are  transferred.  The  principle  of  repose 
after  unreasonable  delay  in  the  enforcement  of  claims,  is  also  dis- 
regarded. The  statute  of  limitations  can  afford  no  relief  to  such 
a  surety.  The  creditor  and  the  corix)ration  may  continue  the 
liability  for  indefinite  periods.  Even  the  ordinary  privilege  of 
a  surety  to  compel  his  principal  to  pay  the  assumed  debt  after 
maturity  cannot  be  asserted  by  a  person  liable  under  this  pro- 
vision of  the  constitution. 

The  construction  which  I  have  adopted  I  believe  is  not  only 
consistent  with  the  terms  of  the  constitution,  and  the  intention 
of  the  framers,  but  is  the  only  one  which  can  work  out  com- 
plete justice  between  xill  parties.  As  between  successive  own- 
ers of  stock,  its  justice  is  plain.  The  value  of  stocks  depends 
in  a  lai'ge  measure  upon  the  relations  between  the  assets  and 
liabilities  of  the  corporation.  The  assets  are  at  all  times  held 
in  tnist  for  creditors  and  stockholders,  and  the  management  of 
the  trust  devolves  upon  the  stockholders  and  oflScers  for  the 
tf  me  being.  The  vendee  of  stock,  therefore,  impliedly  engages 
with  his  vendor  tliat  the  assets  shall  be  faithfully  applied.  And 
having  purchased  at  a  price  determined  by  the  excess  of  assets 
over  liabilities,  as  between  vendor  and  vendee,  the  latter,  alone, 
should  be  burdened  with  the  payment  of  debts.  * 

And  it  does  no  violence  to  the  faith  in  the  securities  upon 
which  credit  is  given  to  the  corporation.  The  transferable  na- 
ture of  corporate  stock  is  universally  understood.  A  creditor 
has  no  right  to  expect  that  the  stock  will  not  be  sold  and 
bought.  All  that  he  has  a  right  to  expect  is  that  the  stock  will 
not  be  fraudulently  transferred,  with  a  view,  to  diminish  liis 
Fecurity  in  the  individual  liability  of  stockholders.  And  i^hile 
he  is  entitled  to  the  increased  security  which  may  be  afforded 
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by  the  sucscession  of  solvent  to  insolvent  stockholders,  he  shx)uld 
submit  to  tlie  diminished  security  of  insolvent  successors,  where 
no  bad  faith  lias  been  practiced. 

Johnson,  J. — I  fully  concur  in  the  foregoing  opinion  of 
Judge  Mcllvaine.  The  difficult  nature  of  the  question  in- 
volved, the  importance  of  the  case,  and  the  effect  of  the  opin- 
ion of  the  majority  on  the  character  and  value  of  property  in 
the  state,  represented  by  corporate  shares,  induce  me  to  state 
briefly  one  or  two  of  the  reasons  for  my  dissent* 

Under  the  liberal  policy  of  past  state  legislation,  authorizing 
corpomtions  for  almost  every  kind  of  business,  having  its  in- 
ception and  a  large  development  under  the  constitution  of  1802^ 
and  a  still  larger  one  under  that  of  1851,  a  vast  amount  of  the 
individual  property  of  the  state  is  represented  by  shares  in  such 
corporations. 

Any  legislation  or  any  decision  which  materially  affects  the 
character  and  value  of  this  species  of  property,  heretofore  so 
liberally  fostered  and  encouraged,  is  a  matter  of  great  public 
concern. 

The  constitutional  provision  under  consideration  was  in- 
tended to  remedy  an  existing  evil,  and  to  provide  an  additional 
security  to  creditors.  Prior  to  its  adoption,  there  was  no  indi- 
vidual responsibility  (except  by  legislative  enactment  in  a  few 
instances),  of  those  who  had  the  management  of  the  corporate 
business.  Hence  the  provision  that :  "  Dues  from  corporations 
shall  be  secured  by  such  individual  liability  of  the  stockholders 
and  other  means  as  may  be  prescribed  by  law ;  but  in  all  cases 
each  stoclcliolder  shall  be  liable  over  and  above  the  stock  hy  hirrh 
or  her  owned^  and  any  amount  unpaid  thereon  to  a  further 
sum,  at  least  equal  in  amount  of  such  stock.'' 

One  of  the  peculiar  and  valuable  features  of  corporate 
shares,  arises  out  of  their  transferability  without  the  vexatious 
restraints  imposed  upon  the  sale  and  transfer  of  partnership 
or  other  common  property. 

Prior  to  the  adoption  of  this  provision,  it  was  well  settled, 
that  stockholders  could  dispose  of  their  interest  in  the  corpora- 
tion by  a  sale  of  their  shares,  as  fully  as  they  could  any  other 
VOL.  XXXVI.— 44  Tooalp 
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6])ecies  of  property,  and  by  a  transfer  cease  to  be  stockholders 
The   transferee   became  a  stockholder  and  the  owner  of  the 
Btock,  charged  with  all  duties  and  liabilities  as  snch.     lie  was 
invested  with  all  the  powers  and  rights,  and  was  subject  to  all 
th3  responsibilities  as  if  he  had  been  an  original  subscriber. 

This  alienable  quality  of  corporate  shares  added  greatly  to 
their  value.  Of  course,  a  sale  to  hinder,  delay,  or  defraud  credi- 
toi-s,  did  not  release  the  assignor,  any  more  than  a  like  sale 
of  other  property ;  but  a  Ixma  fide  sale  was  just  as  valid  as  a 
like  sale  of  otl^er  property. 

The  scope  and  intention  of  the  constitutional  provision  and 
the  statute  were  simply  to  further  secure  creditors  when  the 
assets  of  the  corporation  were  insufficient  to  pay  all  debts,  by 
imposing  a  liabilitj'  on  the  owners  of  the  shai-es  of  stock,  at 
Iciist,  equal  to  its  par  value.  The  liability  at  common  law  was 
to  lose  the  investment.  This  loss  fell  on  the  owner  of  the 
stock,  not  on  the  assignor.  In  addition  to  this  loss,  the  object 
of  the  statute,  as  well  as  this  constitutionul  provision,  was  to 
inipose  upon  the  same  pereon  an  individual  liability. 

It  is  a  misnomer  to  call  one  a  "  stockliolder  "  and  the  "  owner 
of  stocks,"  and  so  liable  to  assessment,  who  has  long  since 
ceased  to  be  such  bj'  a  hona  fide  sale  and  transfer.  The  tnms- 
ferees  are  sucli  stockholdere  and  owners  in  fact  and  in  law, 
arid  are  entitled  to  repi-esent  this  stock  in  all  proceedings  of  tho 
corporation. 

The  statute  containing  this  liability  clause,  clearly  shows,  in 
other  clauses  on  the  same  subject,  that  this  is  its  true  meaning. 

The  corporatoi-s,  their  associates,  successors  and  assigns,  are 
clothed  Avith  all  corporate  powers,  and  as  a  legal  consequence, 
arc  charged  with  all  the  duties  and  liabilities  imposed  on  own- 
ci-s  of  stock.  The  obligations  and  duties  of  stockholders  go 
hand  in  hand  with  and  are  inseparable  fi*om  their  rights  and 
privileges. 

Section  7  of  this  act  gives  a  statutory  remedy  for  the  collec- 
tion of  unpaid  stock,  and  makes  the  transferee  or  assignee  lia- 
ble. 

In  case  of  a  sfile,  the  assignee  by  that  section  is  the  stock- 
holder and  owner,  made  liable  in  cace  the  stock  does  not  sell 
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for  sufficient  to  pay  the  amount  dne.  This  unpaid  amount  on 
stock  is  tlic  same  debt  mentioned  in  the  constitution  and  in 
the  liability  clause  of  this  statute  as  unpaid  stock,  and  the  per- 
son who  is  liable  under  the  one  as  an  owner,  is  liable  under  the 
other.  Under  section  7,  it  is  the  assignee  in  case  of  a  sale  that 
is  liable  as  the  owner,  and  for  equally  strong  reasons,  the  same 
meaning  should  be  given  to  the  liability  clause,  both  being 
used  in  reference  to  the  same  subject  matters. 

Again,  sound  principles  of  justice  would  dictate,  that  those 
who  are  in  law  the  stockholdere  for  the  purpose  of  receiving 
dividends  and  enjoying  tho  rights  incidental  to  ownei-ship, 
should  be  liable  to  pay  the  losses,  when  by  their  mismanage- 
ment, fraud  or  from  other  causes,  the  creditors  go  unpaid. 

This  statutory  liability  is  collateral  and  conditional.  It  can 
only  be  resorted  to  in  equitj'-,  when  the  assets  of  the  corporar 
tion  prove  insufficient.  Wright  v.  McCormacIc^  17  Ohio  SA 
86 ;  Umstead  v.  Bmlcirlc,  17  Ohio  St.  113. 

Being  collateral  and  conditional,  x\o primary  liability  attaches, 
or  can  attach,  when  the  debt  is  created.  Wo  liability  attaches, 
nor  does  any  right  of  action  accrue  to  creditors,  until  the  condi- 
tion happens  that  fixes  the  liability.  To  hold  that  this  liability 
attaches  to  those  who  are  stockholders  when  the  debt  is  con- 
tracted, and  that  in  case  of  a  transfer  the  creditor  must  firet 
exhaust  the  assignee  when  the  contingency  arises,  presents 
an  anomaly.  It  compels  the  creditor  to  resort  to  a  stranger  to 
his  contract  before  he  can  pursue  tho  man  he  tnisted. 

Again,  if  the  assignor  is  liable  in  case  of  default  of  his  as- 
signee, he  is  guarantor  of  the  solvency  of  the  latter,  when  the 
time  arrives  to  resort  to  the  stockholders.  He  becomes  liable 
for  an  indciinite  period  for  the  conduct  of  btockholders  over 
whom  he  has  no  control. 

Much  stress  is  laid  upon  the  assumed,  not  actual,  fact  tliat 
every  creditor  looks  to  the  stockholders  when  ho  trusts  tho  cor- 
poration. Admit  that  this  is  so,  yet  he  also  is  presumed  to  know, 
that  each  stockholder  has  the  right  at  any  time  to  retire,  and  it 
may  bo  properly  said,  he  trusts  the  corporation,  subject  to  this 
right  of  transfer. 
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If  snch  a  contingent  liability  k  to  hang  oyer  a  Btoekholddr 
for  an  indefinite  period  after  to  has  parted  with  his  stock  and 
lost  his  power  to  control,  no  pmdent  man  will  care  to  invest  in 
snch  shares. 

If,  on  the  other  hand,  we  apply  the  same  rales  that  goyem 
the  alienation  of  other  property,  and  that  governed  the  sale  and 
transfer  of  stock  prior  to  this  provision  of  the  organic  law,  we 
preserve  the  harmony  of  the  law  relating  t6  sales  of  all  other 
property. 

For  lliese  and  other  reasons  that  I  have  not  time  to  write  oat| 
I  dissent  from  the  opinion  of  the  majority. , 
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ABATEUENT.    See  Ebbob.  2 ;  Hibhqmsb,  1.  i 

ACCOUNT.    Bee  Sbt-ofv,  1»  2.  ^ 

ACKNOWLEDGMENT.    Bee  Convbtahob,  8,  4^  5, 6,7, 8;  Plbadibo,  la  ^ 
ACTIONS,  REMEDIES  AND  DEFENSES— 

1.  A  plaintiff  saed  an  administrator  for  money  placed  in  the  handa  of  hia 
intestate,  which  it  was  averred  was  so  received  upon  the  '*ezpreM 
trust/'  to  be  repaid  to  the  plaintiff  on  the  death  of  the  intestate.  Seld, 
that  the  transaction  did  not  constitute  an  equitable  trust,  but  merely 
created  the  relation  of  debtor  and  creditor  between  the  intestate  and 
the  plaintiff.    Kenhaw  v.  SnamUn,  181. 

2.  In  such  case,  the  cause  of  action  did  not  accrue  untU  the  death  of  the 
inteatate.    Id,  181. 

8.  The  plaintiffs,  by  their  original  action,  sought  to  enjoin  proceedings 
bv  the  village  council  to  complete  the  extension  of  the  corporate  limits 
of  the  village.  On  final  bearing  in  the  district  court  the  petition  was 
dismissed  at  plaintiffs*  costs.  To  reverse  tliis  judgment  a  petition  in 
error  is  now  pending  in  tliis  court,  and  the  plaintiffs  now  move  for  an 
order  staying  the  execution  of  the  judgment  of  the  court  bdow  during 
the  pendency  of  the  proceeding  in  error.  Jleid,  where  the  relief 
desired,  during  the  pendency  of  a  proceeding  in  error,  is  an  order  to 
stay  further  action  in  the  prooeedings,  whicn  it  is  the  object  of  the 
original  action  to  enjoin,  such  relief  should  be  sought  under  section 
657J  of  the  Revised  Statutes.  CroU  v.  Viliaga  of  FraiMin,  816. 
4.  The  remedy  given  to  the  County  Commissioners  by  the  act  of  March 
8,  1877  (70  O.  L.  58),  for  the  obstruction  of  a  state  or  county  road,  is 
cumulative,  and  does  not  affect  the  right  of  the  state  to  maintain  the 
present  action.  StcUe  ex  rd.  v.  Bailroad  Co.,  434. 
See  Exemptions,  2,  8 ;  Bankbuptcy.  1,  2,  8,  4 ;  PABTiTioisr,  1 ;  Ebbob, 
6  ;  Pleadii^g,  8,  9 ;  Pbomi880BT  Notbs,  8,  10,  11. 

ADVERSE  USE.     See  Mill^dah,  1. 

AFFIDAVIT.    SeeOATHa 

AGREEMENTS.    See  Contbacts  ;  Mabbibd  Wombsn,  2,  8. 

ALIMONY.    See  Divobce  akd  A14IKONT. 

APPEAL— 

1.  Where  a  case  has  been  treated  by  the  parties  and  the  courts  below,  as 
an  equitable  action,  and  as  appealable,  and  the  case  has  been  tried  by 
the  district  court  on  its  merits,  without  objection,  this  court  will  not, 
tua  sporUe,  consider  the  question  of  error  in  entertaining  the  appeal 
Kershaw  v.  Snowden,  181. 

2.  Under  the  statute  prescribing  the  jurisdiction  and  procedure  of  justices 
of  the  peace,  passed  March  14,  18.i3  (S.  &  C.  769),  and  seciions  111  and 
123  thereof,  as  amended  March  80,  1875  (72  Ohio  L,  150),  an  appeal  did: 
not  lie  from  a  judgment  of  a  justice  of  the  peace  (where  the  case  was 
not  tried  by  a  jury)  for  a  less  sum  than  one  hundred  dollars,  exclusive  of 
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costs,  either  under  said  amended  sections,  or  original  soctlon  00  of  said 
act.    Perkins  v.  White,  5^0. 
Bee  CormneY.  ifae^/ 129. 

APPEARANCE.    Bee  Error,  6. 

APPROPRIATIONS.    See  Legislatiyb  Approfbiations. 

ARBITRATIONS.    See  Oaths,  2. 

ARGUMENT  OP  COUNSEL— 
Ttie  court  permitted  counsel  for  one  of  the  parties,  in  argument  to  the 
juiy,  to  read  and  comment  upon  matter  not  in  eviilcuce.  nor  relevant 
to  the  issue,  and  which  was  prejudicial  to  the  opposiic  p;iity.  Held, 
an  irrc^jularity,  or  abuse  of  discreiion  which  prevoied  a  fair  trial,  and 
for  wbicli  the  verdict  should  be  set  aside  and  a  new  trial  ordered. 
Insurance  Co,  v.  Cheever,  201. 

ASSESSMENTS— 

1.  In  an  action  under  section  020  of  the  municipal  code  (30  Ohio  L.  254), 
to  enforce  an  assessment  for  tiie  construction  of  a  sewer,  it  is  error, 
where  the  proper  defense  is  made,  lo  render  a  personal  judgment 
agaiiist  one  in  possession  of  the  property  assessed,  but  havin^^  no  other 
interest  therein  than  as  lessee  for  a  term  of  ten  years  ;  h'j  is  not  an 
"owner"  within  the  meaning  of  that  bectlon  ;  and  it  will  make  no 
difierence,  in  such  action,  tliat  the  lease  provides  for  the  payment  by 
the  lessee  of  all  assessments  upon  the  property.  Davis  v.  CU^  of 
Cincinnati^  24. 

2.  Where  the  cost  of  a  street  improvement  is  required  to  be  assessed 
upon  the  abutting  property  in  proportion  lo  trontage,  the  rate  of 
asses.smcnt  must  be  uniform  upon  all  the  property  assessed.  Jatger  v. 
BVLTT,  104. 

8.  A  petition  to  collect  an  invalid  assessment  is  nevertheless  good,  under 
section  5o0  of  the  municipal  code,  where  it  appears  that  expense  has 
been  incurred  in  making  the  improvement  which  is  prop;.>rly  asbcs^able 
upon  the  property  sougtit  to  be  charged  with  the  assessment.    Id,  104. 

4.  The  irre.;^larities  and  defects  provided  for  in  section  550  of  the 
municipal  code,  relate  to  such  as  are  attributable  to  the  conduct  of  the 
municipal  authorities  therein  named.    Id,  104. 

6.  When  an  assessment  for  a  street  imp:x>vement  is  payable  in  annual 
installments,  some  of  which  have  been  paid  and  others  remain  unpaid, 
and  it  appears  tliut  those  paid  were  in  excess  of  the  rate  limited  by 
law,  such  excess  should  be  deducted  from  subsequent  inslallmeuts,  not 
ratably  but  in  the  order  in  which  they  mature.     Pilce  v.  Camtnings,  21JJ. 

6.  When  such  subsequent  installments  remain  unpaid,  the  same  still 
being  excessive,  no  penalty  for  non-payment  attaches.    Id.  213. 

7.  The  rule  that  a  person  through  whose  lauds  an  improvement  has  been 
laid  out  and  constructed,  cannot,  after  it  has  been  completed,  have  an 
injunction  to  restrain  the  collection  of  the  tax  or  assessment  to  pay  for 
the  same,  as  laid  down  in  KeUogg  v.  Ely,  15  O.  St.  04.  is  not  applicable 
to  a  land-owner,  wlio  had  no  actual  notice  that  the  improvement  w:i8 
being  made,  and  was  not  guilty  of  any  want  of  diligence  in  asserting 
bis  lights  before  the  work  was  completed.     2'eegarden  v.  Davis,  01)1. 

Bee  Roads  and  Hioitways,  8. 
A8SIGNMENTS- 
1.  Where  a  mortgagor,  in  possession  of  goods  mortgaged,  makes  an 

assignment  thereof  for  the  1>encfit  of  his  creditors,  and  the  assignet; 

proceeds  in  the  probate  court  to  adciinister  the  trust,  in  accordance 
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Assignments —  Continued. 

with  the  statutes  regulating  such  assignments,  the  mortgagee  cannot 
maintain  an  action  against  the  assignee  tor  converting  the  property  to 
his  own  use.  In  such  case,  his  interest  In  tlie  property  under  the 
mortgage,  where  the  assignee  is  clothed  with  authority  to  sell  the 
goods,  is  transferred  to  the  fund  arising  from  t::e  sale  by  the  assignee. 
And  it  will  make  no  difference  that  the  condition  in  the  mortgage  wa:; 
broken  at  the  time  of  the  assignment.  LiJideman  v.  Inr/Jiam,  1. 
2.  Where  a  probate  judge  removes  an  assignee  in  trust  for  the  benefit  of 
crcditoi-s,  and  orders  him  to  deliver  to  his  successor  the  property 
and  effects  in  his  hands  belonging  to  the  trust  estate,  which  order  he 
fails  to  comply  with,  an  action  will  lie  upon  the  bond  of  such  assignee, 
in  favor  of  his  successor,  to  recover  the  damages  resulting  from  the 
failure  to  comply  with  such  order.     Phillips  v.  Moss,  458. 

ASSIGNOR  AND  ASSIGNEE.    See  Assignments  :  Bankruptcy. 

ASYLUM.    Sec  Longview  Asylum. 

ATTACHMENT— 

1.  April  3,  A.,  B,  and  C.  ccmmenced  actions  and  sued  out  attachments, 
which  were  on  the  same  day  served  by  seizure  of  a  stock  of  goods  of 
the  defendant.  April  5.  G,  14  and  20  other  creditors  also  issued  attach- 
ments, which  were  delivered  to  the  same  officer,  at  their  respective 
dates,  and  levied  on  the  goods  in  his  custody  under  the  prior  writs  ; 
each  of  siiid  levies  being  made  subject  to  prior  levies.  May  3,  A,,  B. 
and  C.  obtained  judgments,  and  on  the  same  clay  issued  fjrrcral  execu- 
tions, instead  of  orders  of  sale  of  the  attached  property,  und(T  which  a 
sale  was  made  of  the  same  3Iay  20,  and  the  money  brought  into  court. 
June  15  the  other  creditors  also  obtained  judgme:its  and  orders  of  sale, 
and  while  a  motion  of  A.,  B.  and  C.  was  pending  to  award  to  them 
the  money,  which  was  not  suiiicient  to  pay  all,  on  the  ground  of  tlieir 
prior  attachments,  the  other  creditors  issued  orders  of  sale  thereon. 
Tield,  that  the  issuing  of  a  general  execution,  instead  of  an  order 
for  the  sale  of  the  attached  property,  and  a  sale  of  said  properly 
thereon,  were  not  of  themselves  a  waiver  or  abandonment  of  the 
priority  acquired  by  the  attachment,  and  that  the  money  arioin^  from 
such  sale  should  be  distributed  according  to  such  priority.  Liebmati 
d  Co.  v.  As/ibacJier,  94. 

2.  In  an  action  by  a  plaint  iff  in  attachment  against  a  garnishee  to  recover 
money  duo  from  him  to  the  defendant  in  attachment,  the  latter,  who 
claims  to  have  selected  and  to  hold  the  same  exempt  from  being  ap- 
plied to  the  payment  of  plaintiff's  claim,  is  a  proper  party  to  the  action, 
and  should  be  permitted  to  show  his  selection  and  assert  his  right  to 
the  exemption,     thilcote  v.  Conley,  (545. 

3.  Section  8  of  the  homestead  act,  as  amended  March  22,  1858  (S.  &  C. 
114(*),  provided,  "That  it  shall  be  lawful  for  any  resident  of  Ohio, 
bein^  tbe  head  of  a  family  and  not  the  owner  of  a  Ijomestead,  to  hold 
exempt  from  execution  or  sale  as  aforesaid,  personal  property  K)  be 
selected  by  such  person,  not  exceeding  three  hundred  dollars  in  vuluu, 
in  addition  to  the  amount  of  chattel  property  now  by  law  excmpte<l." 
Held,  1.  "Personal  property,"  construed  in  connection  with  other 
statutes  inpari  matcrifi,  includes  credits  and  moneys  selected  by  the 
debtor.  2.  Credits  and  moneys  selected  by  the  debtor  cannot  be  taken 
and  held  under  an  order  of  attachment  or  by  garnishee  process.   Id,  543. 

ATTORNEY-GENERAL.    See  Parties,  2. 

AWARDING  CONTRACTS.    See  County  Commissionbrs,  4. 

BAILEE.    See  Wager,  3. 

BAN  KING.    See  Corporations,  4. 
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BANKRUPTCY— 

1.  M.  engaged  in  tbe  managcoient  of  tke  business  of  H.  Beyond  the  first 
year  tberc  was  no  agreement  as  to  the  time  the  service  was  to  continue, 
nor  as  to  the  compensation  to  Im  paid  ;  but  it  was  the  expectation  of 
the  parties  tliat  they  would  come  to  an  aoreement  as  to  such  compensa- 
tion. After  many  years  of  service  and  bc^fore  the  coiitcmpJated  agree- 
ment was  consummated.  M.  became  a  bankrupt, — lleUl,  that  on  the 
adjudication  of  liis  bankruptcy  the  right  to  demand  the  value  of  the 
services  already  rendered  passed  to  the  assignee,  who  by  operation  of 
law  succeeded  to  all  the  rights  of  the  hankrupt  in  respect  to  such  de- 
mand.   Buckingham  v.  Buckingham,  68. 

2.  Before  n  bankrupt  can  maintain  an  action  on  a  claim,  which,  under 
the  adjudication  in  bankruptcy  passed  to  the  assi^^ee,  on  the  ground 
that  the  assignee  elected  not  to  lake  such  claim,  it  devolves  upon  the 
bankrupt  to  show  that  the  assignee  was  informed  of  the  nature  of  the 
claim  and  that  he  elected  not  to  take  it.    Id.  68. 

8.  In  an  action  brought  by  a  bankrupt  upon  a  cause  of  action  which 
passed  to  his  assignee,  it  is  immaterial  whether  the  right  of  the  assignee 
to  sue  on  the  cause  of  action  is  barred  or  not.    Id.  G8. 

4.  The  objection,  that  the  cause  of  action  for  which  the  plaint iflf  sues  was 
assignea  before  the  commencement  of  the  action,  does  not  relate  to  the 
capacity  of  the  plaintiff  to  sue,  but  to  the  fact  that  the  right  of  action 
sought  to  be  enforced  is  not  in  the  plaintiff.  To  warrant  a  recovery 
the  petition  must  show  a  cause  of  action  in  the  Xilaintiff.  Id.  68. 
BAR- 

1.  A  petition  in  error,  entitled  as  above,  was  filed  in  this  court  on  June 
24,  187i).  The  record  not  having  been  printed,  in  accordance  with  the 
Keviscd  Statutes  (section  G711),  the  proceeding  in  error  was,  on  March 
28,  1880,  dismissed  by  the  court,  on  motipn  of  the  defendant  in  error, 
notwithstanding:  phiintiff  in  error's  resistance  to  tlie  motion  and  its 
motion  for  further  time  to  print.  On  April  10, 1880,  the  plaintiff  in 
error  filed  another  petition  in  error  on  the  same  record,  assigning  the 
same  errors  which  had  been  assigned  in  the  former  pcaiiion  in  error, 
whereupon  the  plaintiff  in  error  moved  to  dismiss  the  latter  proceed- 
ing, on  the  ground  that  it  was  unauthorized.  Heikl,  that  the  dismissiU 
is  a  bar  to  the  second  pr'tition  in  error.  The  rule  at  common  'aw, 
where  the  first  proceeding  in  error  abates  or  is  put  an  end  to  by  the  act 
of  the  plaintiff  in  error  {Birchy.  Triste,  8  East,  412  ;  Potcers  v.  FiHek^ 
2  Grant,  806),  not  applying  in  such  case.    Bailroad  Co.  v.  Belt,  98. 

2.  A  judgment  of  dismissal  of  a  petition  for  the  spociflc  performance  of 
an  agreement  and  of  a  counter-claim  asking  a  rescission  of  the  same,  is 
no  bar  to  an  action  for  the  recovery  of  money  paid  on  the  agreement, 
although  the  cause  of  action  accrued  before  the  rendition  of  the  judg- 
ment.   Porter  v.  Wagner,  471.  • 

See  Bankruptcy,  8 ;  FiSTOppel.    ' 
BASTARDY— 
The  act  of  May  14,  1878  (75  O.  L.  212,  ch.  5.  §  1),  (Revised  Statutes, 
^  1744),  confers  on  the  mayor  of  an  incorporated  village  jurisdiction 
m  bastardy  proceedings  concurrent  with  that  of  a  justice  of  the  peace. 
MiUer  v.  Oehler,  024. 
BET  OR  WAGER.     See  Wageu. 
BIDS  FOR  WORK.     See  WaUh  v.  Columbus,  160. 
BILL  OF  EXCEPTIONS— 
A  bill  of  exceptions  in  a  criminal  case  taken  under  Rev.  Stats.  §§  5302, 
7304,  cannot  be  regarded  as  a  part  of  the  record  unless  it  appears  from 
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BiLii  OF  ExcEPTioNB—  Cimtt/ified, 

the  Journal  of  the  term  At  which  the  oause  waa  tried  and  terminated, 
that  such  bill  was  signed  during  that  lerm  or  within  thirty  duya  there* 
after.     Kerr  v.  Stute,  014. 

BILL  OF  LADING.    See  Common  Cabkisr.  3. 

BLACKMAILING.    Bee  Indictmbnt,  1. 

BOARD  OF  EDUCATION— 

1.  The  wrongful  es^clu^ion  of  a  pupil  from  the  benefits  of  a  common 
sub-district  school  by  a  teacher  under  the  direction  of  the  local 
directors,  does  not  defeat  the  right  of  such  teacher  to  his  wages  duly 
ceriified  by  the  local  directora.    JStaU  ex  rel.  v.  Blain,  420. 

2.  A  township  clerk,  to  whom  application  is  duly  made  by  a  teacher  of 
a  sub-disirict  school  for  an  ordi-r  on  the  towiis^iip  treasury  for  the 
amount  of  his  wages  duly  certified  by  tlie  local  directors,  cannot  refuse 
to  draw  such  order  on  the  ground  that  the  contract  of  employment, 
between  the  teacher  and  the  local  directors,  wrongailly  stipulated  for 
the  cxclubion  from  the  school  of  cerUiin  of  the  youths  of  school  age 
residing  within  the  sub  district.    Id.  429. 

8.  Nor  can  such  refusal  be  justified  on  the  ground  that  it  was  made  in 
pursuance  of  an  order  of  tue  township  board  of  education.    Jd.  429. 
BOARD  OF  PUBLIC  WORKS— 

1.  The  special  appropriation  act  of  May  13,  1878  (75  Ohio  L.  539),  • 
wherel)^  the  board  of  public  works  was  limited  to  |2(),000  of  the 
appropriaiitjn  from  the  general  revenue  in  the  purchase  of  dredges, 
&c.,  required  to  keep  the  public  works  in  repair,  was  not  intended  as 
alimita'.io.i  upon  the  power  to  purchase  implements  uccessary  to  keep 
the  works  in  repair,  as  conferred  upon  the  board  by  the  act  of  April  4, 
1859  (Revised  Statutes,  1901),  nor  upon  the  power  of  tlie  l)o.ird  to  use 
the  income  of  tlie  public  works,  aiising  from  tolls,  fines  and  water 
rents,  lor  the  purchase  of  such  necessary  implements,  us  appropriated 
by  such  t>pecial  act.  And  although  the  api)ropriation  thus  made 
expired,  by  constitutional  limitation,  at  tlie  end  of  two  years,  a  like 
appropriation  Wiis  made  in  the  genertd  appropriation  act  of  1880. 
Btate  ex  rel.  v.  Board  of  Public  Works,  409. 

2.  The  boiird  of  public  works  having  purchased  of  the  lessees  of  the 
public  works  cerlain  dredges,  &c.,  lor  |J8,8J0,  to  be  pai  1  as  follows  : 
$20,000  In  hand,  and  balance  in  equal  payments  at  three  and  six 
months,  and  being  afterwards  advised,  and  l)e)ievin!^  tliat  the  promise 
to  pay  in  excels  of  1 30,00 J  was  unauthorized  and  void  :  Unsolved,  to 
pay  OD  such  contract  the  said  sum  of  $i0,U0J,  Je.ivint^  it  to  the  lessees 
to  ol)tain  a  ratification  of  the  contract  by  the  General  Assembly  and  an 
appropriation  to  pay  the  balance  ;  and,  thereup  )n,  the  lessees,  with 
knowledge  of  said  resolution,  accepted  ihe  $2i>,u00. 

Held,  that   tlie   lessees  were  not   thereby  precluded  from  demanding 
payment  from  the  board,  in  accordance  with  the  terms  of  the  contract. 
Id.  409. 
BONA  FIDE  PURCHASER     See  Bank  v.   Fowler,  624 ;  Perkins  v. 
White,  5^0. 

BONDS  OF  PUBLIC  OFFICERS.     See  Official  Bonds. 

BOUNTIES  TO  VETERAN  VOLUNTEERS— 

Under  the  act  of  April  10,  1807,  entitled  "An  act  to  authorize  and 
require  the  payment  of  bounties  to  veteran  voluntec's,"  as  amended 
April  10.  166[)  {77  Ohio  L.  291),  the  class  of  volunteers  therein 
designated  as  "rc  enlisted  veteran  voluiteers"  docs  not  embrace 
"ve.erai  volunteers"  who  were  not  in  the  field  at  the  lini'i  of  their 
enlistment  aa  veteran  volunteers.    State  ex  rel,  v.  Ogleoee,  394. 
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BURDEN  OF  PROOF.     See  BANKRtJPTCY,  2 ;  Evidbncb,  11,  18  ;  BaU- 

roctd  Oo.  V.  Railroad  Co,,  289. 
CASES  CITED,  &c.    Sec  page  xiiL 
CASES  FOLLOWED  AND  DISTINGUISHED— 

1.  Davis  V.  Brown  (27  Ohio  St.  826).    Followed,  Melvin  v.  WeiarU,  184 

2.  RuB9dU  V.  Giles  (81  Ohio  St.  293).  Distinguished,  Shafer  y.  Iloch- 
heimcr,  215. 

8.  Oavit  V.  Chambers  (3  Ohio,  496).    Followed,  June  v.  Pureel\  ^&Q. 

4.  Kell)gg  v.  Ely  (15  Ohio  St.  64).     Distinguished,  Teegarden  v.  Dam,  601. 

5.  Band  v.  Kendall  (15  Ohio  671).     Followed,  Abbott  v.  Boitoorth,  605. 

6.  Burke  v.  .Stofo  (34  Ohio  St.  79).    Followed.  Murphy  v.  JSUUe,  628. 
CAVEAT  EMPTOR.    See  Lindeman  v.  Ingham,  14. 

CELLAR  WALLS.    See  Contracts,  8.  9. 

CERTIFICATES  OF  STOCK.    See  Cobporatioks. 

CHALLENGE  TO  JURY.  See  Jurt,  1. 

CHARITABLE  INSTITUTIONS.   See  iNSTiTunows  of  Public  Charity. 

CHUTE  OR  PASSAGE-WAY  FOR  FISH.    See  Mill-dam,  1. 

CITIES  AND  VILLAGES.     See  Municipal  Corporations;   County 

Treasurer  ;  Streets  ;  Ditches,  8. 
CODE  CIVIL.    See  Statutes  Examined.  Ac. 
CODE  CRIMINAL.    See  Statutes  Examined,  &c. 
CODE  MUNICIPAL.      See  Statutes  Examined,  &c.;  Assessments, 

2, 3,  4. 
COLLEGES.    See  Omo  University. 
COMMENCEMENT  OF  ACTIONS.    See  Error,  6. 
COMMISSIONERS.    See  County  Commissioners. 
COMMON  CARRIER— 

1.  Where  goods  are  delivered  to  a  common  carrier  for  shipment,  and  re- 
ceived by  liim  to  be  forwarded  in  the  usual  courac  of  business,  the 
liabilit}' of  a  common  carrier  .im  mediately  attaches;  and  if  they  are 
lost  by  an  accidental  fire  wbile  in  ihe  carrier's  warehouse  awaiting 
transportation,  he  is  liable,  unless  his  common  law  liability  has  been 
limited  by  an  agreement  with  the  shipper.    Bailroad  Co.  v.  Barrett,  448. 

2.  But  if  the  delivery  is  accompanied  with  instructions  not  to  forward 
until  further  orders,  or  if  anything  remains  to  be  done  to  the  goo<is  by 
the  shipper,  before  they  are  to  be  forwarded,  such  liability  as  a  common 
carrier  does  not  attach.    Id.  448. 

Z.  The  OHsent  of  the  shipper  to  conditions  in  a  bill  of  lading,  or  other  con- 
tract for  the  carria'^c  of  goods,  limiting  the  carrier's  liability,  is  binding 
upon  him,  when  the  loss  happens  without  fault  or  negligence  of  the 
\  carrier,  but  such  assent  will  not  be  implied  or  presumed  ivowx  facts  and 
circumstances  which  do  not  clearly  show  an  assent  to  such  conditions 
in  the  contract  ou  which  the  action  is  founded.    Id,  448. 

4.  In  the  abjencc  of  sUisfactory  pro  )f.  showing  that  the  shipper  has,  by 
assent  and  acquiescence,  or  otherwise,  agreed  to  limit  the  kabiiity  of 
the  carrier,  the  presumption  is  that  he  intended  to  insist  on  his  common 
law  rights.    Id.  448. 

5.  Neither  usage  nor  custom,  though  known  to  the  shipper,  which  he  h:is 
not  clearl}'  assented  to  as  a  condition  of  the  contract  of  shipment,  can 
be  set  up  to  al)solve  a  carrier  from  his  common  law  liability.    Id.  448. 

6.  Where  it  is  necessary  for  a  traveler,  in  going  from  one  place  to 
another,  to  pass  over  the  connecting  lines  of  several  railroad  corn- 
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Ck>HMON  C ARRiBB — Con  t  in  ued, 

paniea.  it  is  competent  for  either  company  to  contract  with  him  for 
the  tpa:isp:>rtatioa  of  bimijlf  an  I  big:^gc»  the  \vli:)lc  disrauce,  or  tliat 
itsl.abilicy  shall  baconUnecl  to  loss  or  dami^c  occurria^  on  its  own 
rond ;  but  tho  collection,  by  such  oontracii:ig  c.irncr.  of  fare  in 
advance  for  tho  entire  jouiney,  withovit  agreement  aj  to  risks,  renders 
it  liable,  on  receipt  of  sucii  travcliir'd  bagga^.  to  tra  i8[)ait  it  safely 

*        to  ths  end  of  tli3  route,  and  thjro  deliver  it,  on  demand,  to  such 
owner.     Railroad  Go.  v.  Campbell,  047. 

7.  Worda  on  a  railroad  ticket  or  bigrage  check  liraitinq;  the  liability  of 
the  carrier  to  a  six^ciilc  amount  tor  hjss  of  ba«rgagc,  are  not  bindiDg 
on  a  passenger,  unless,  wilh  knowledge  of  «uch  limiiatiun,  be  agi*ecs 
to  it.    Id.  017^ 

8.  A  passenger  by  railroad  train,  as  soon  as  pmcticablo  after  its  ariival 
nt  the  place  of  dcslinitio.i,  picseiited  to  the  ngcnt  in  c.iarge  of  iho 
ba  rgage  room  a  check  tor  his  baggage  and  demanded  the  same,  which 
bajgage  he  had  dt'livered  to  the  cariier  when  he  look  pansage  on 
the  train.  •  The  agent  l)cin<?  unable  to  find  the  ba:^gage.  took  the 
number  of  the  check,  and  requested  the  passenger  to  can  a-^ain.  On 
the  same  evening  the  passenger  returned  to  the  depot,  but  the  agent 
informed  him  that  he  hud  made  further  search  and  the  baggage  could 
not  be  found, — Held,  that  sur;h  aot^  and  declarations  of  tiio  agent 
were  competent  evidence  for  the  passenger  in  his  action  against  the 
carrier  for  loss  of  such  baggage.    Id.  047. 

Bee  Tranrfer  Co.  v.  Kelly,  80. 
COMMON  PLEAS  COURT.    See  Courts. 
COMPENSATION  FOR  IMPROVEMENTS.    See  Partition,  2. 
COMPENSATION  FOR  WRONGFUL  ACT.    Bee  Damages  ;  Negli- 
gence. 
CONSENT.    See  Judgment,  6,  7,  8. 
CONSIDERATION— 
In  an  action  to  foreclose  a  mortgage  the  defense  was  set  up  that  the 
mortgage  was  given  to  secure  double  the  amount  of  the  money  loaned 
thercon^by  the  mortgagee,  with  intent  to  defraud  the  creditors  of  the 
mortgagor. 
Held: 

1.  That  the  consideration  of  said  mortgage  being  entire  and  illegal,  a 
court  of  equity  will  not  aid  its  foreclosure.    McQuade  v.  liosecrans,  443. 

2.  That  the  defense  of  illegality  of  consideration  in  such  case  may  l)e 
made  bv  the  mortgagor  or  by  any  person  succeeding  to  his  iiitere:<t ; 
hence,  it  is  error  for  the  court  to  exclude  testimony  offered  by  the 
defendant  to  establish  such  defense.     Id,  442. 

See  Good-will,  1;  Estoppel,  1;  Andrews  v.  CampbeU,  361;  Tcdv,  Wick 
Bros.,  370. 
CONSTITUTIONAL  LAW— 

1.  By  the  provisions  of  the  act  of  Majr  11,  1878  (75  O.  L.  436).  an  owner, 
residing  in  Ohio,  of  shares  of  stock  in  a  foreign  corporation,  is  required 
to  list  the  Kiime  for  taxation,  notwithstanding  the  capital  of  the  cor- 
poration is  taxed  in  the  slate  where  the  corporation  is  located.  Brad  eg 
y.  Bavder,  28. 

2.  Tlie  provisions  of  said  act  subjecting  such  shares  of  stock  so  owned, 
to  tiixation  in  this  state,  are  not  in  conflict  with  the  consiitution.  Id. 
28. 

3.  The  net  of  January  81,  1871  (08  O.  L.  15).  in  so  far  as  it  requires  the 
owner  of  a  dam  constructed  across  a  stream  not  navigable,  and  who 
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has  enjoyed  the  adverse  use  of  guch  dam  for  the  period  ot  twaatv-one 
yeara,  to  construct  and  maintain,  at  his  own  expense,  a  chute  or 
passage-way  over  the  same  for  fish,  is  unconstitutional.  Whether  the 
act  is  valid  where  the  adverse  use  is  lees  than  twenty- one  years,  is  not 
decided.     WooUver  v.  tiUtoart,  146. 

4.  Where  the  right  of  a  surety  to  relief  is  a  subsisting  one,  the  provisions 
of  this  statute  arc  not  retroactive,  within  the  meaning  of  article  2, 
section  28,  of  the  Constitution  ;  neither  do  they  impair  or  divest  any 
vested  right  of  the  principal  debtor.    jPeUra  v.  MeWuUams,  155. 

5.  The  enactment  of  this  statute  is  not  the  exercise  of  Judicial  functions, 
but  is  within  the  legislative  powers  of  the  general  assembly.     Id.  155. 

6.  The  appropriation  of  $10,000  for  Lougview  Asylum,  contained  in 
the  act  of  April  15,  1880  (77  Ohio  L.,  249),  is  ViUid.  Chapter  10 
of  the  revised  statutes,  sections  722  to  751  inclusive,  in  relation 
to  Long  view  Asylum,  does  not  constitute  a  contract  between  the 
state  and  the  county  of  Humilion.  Neither  of  these  staiutcs  is  within 
the  provisions  of  section  29,  article  2,  of  the  constitution,  which  I'equire 
the  vote  of  two-thirds  of  the  members  elected  to  each  branch  of  the 
gcnei-al  assembly.  The  payment  of  a  "claim"  against  the  state  was 
not  the  subject-matter  of  this  legislation.  The  sole  object  was  the 
making  of  a  provision  for  the  support  of  a  public  institution,  which  the 
constitution  enjoins  upon  the  general  assembly.  Con.,  Art.  7,  g  1.  OJtia 
ex  rel.  v.  Oglevee,  211. 

7.  Where  public  money  in  custody  of  a  public  officer  of  this  state,  and 
with  the  disbursement  of  which  money  he  is  charged  by  law,  is  stolen 
or  otherwise  lost  without  his  fault,  and  the  legislature  pass  an  act  exon- 
eniting  such  officer  and  his  suredes  from  the  payment  of  such  money, 
and  direct  that  a  tax  be  levied  in  the  territory  upon  which  the  loss  must 
fall,  to  meet  the  deficit,  such  act  is  not  forbidden  by  the  constitution, 
state  or  federal.    Board  of  Ed.  v.  McLandabarought  227. 

8.  The  use  of  patented  i)roperty,  like  other  species  of  pioperty,  when 
devoted  to  public  use,  is  subject  to  control  by  state  legislation,  where 
the  exigencies  of  the  public  welfare  require  it.  Ohio  enf  reL  v.  Ikle- 
pfiotie  Co.,  296. 

9.  Neither  branch  of  the  general  assembly  can  alone  appropriate  money 
fi'om  the  treasury  ;  but  where  a  fund  is  provided  5^  law  for  the  contin- 
gent expenses  of  either  branch,  the  disbursement  of  the  fund  for  such 
purposes  is  subject  to  the  control  of  such  branch.  Ohio  ex  rel,  v. 
Oglevee,  ;J24. 

10.  Hence,  where  a  sum  is  allowed  by  the  house  of  representatives  for 
cleaning  the  hall  occupied  by  that  body,  after  its  adjournment,  the 
party  rendering  the  service  in  pursuance  of  the  resolution,  is  entitled  to 
be  paid  therefor  out  of  the  contingent  fund  previously  a|)propriated  for 
the  use  of  the  house.     Id.  824. 

11.  The  act  of  May  4,  18C9  (66  O.  L.  93).  "  to  regulate  the  execution  and 
transfer  of  notes  given  for  patent  righls,"  is  not  in  conflict  with  section 
eight  of  tlie  first  article  of  the  constitution  of  the  Ujiiied  States,  nor  of 
the  act  of  congress  enacted  in  pursuance  thereof  relating  to  the  grau^ 
ing  of  letters  patent.     Tod  v.  Wick  Bros.,  370. 

12.  The  act  of  March  29,  1879,  **  to  authorize  the  commissioners  of  cer- 
tain counties  to  locate  anil  construct  turnpike  roads  "(U.  S,  t^§  8047  to 
80r>rinclusive),  which  exempts  certain  lands  therein  named  from  tuxa^ 
tinn  for  the  improvements  therein  provided  for,  is  in  cmflirt  with 
sec: ion  2,  article  12  of  the  constitution,  and  is  therefore  void.  Fieldt 
v.  Co:n.nr;s, ,  47«j. 
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CONSTRUCTION  OF  STATUTES—  ^ 

1.  When}  an  act  of  the  Icgifiluture,  or  several  acts  in  pari  materia,  have 
undergone  revision,  the  same  construction  will  previvil  as  before 
revision,  unless  the  language  of  the  new  net  plainly  requires  a  change 
of  construction,  to  coniorm  to  the  manifest  intent  of  the  legislature. 
OfUo  ex  rel,  v.  Commrs.,  <ke,,  920. 

2.  Section  799  of  the  revised  statutes  is  a  substantial  re-enactment  of 
section  10  of  the  act  of  April  27,  1869  (GG  O.  L.  53),  and  section  794  is 
a  re  eaactmeut  of  seotioii  1  of  the  act  of  May  5,  1877.  74  O.  L.  186. 
Hence,  in  so  far  as  the  two  sections  are  irreconcilable  with  each  other, 
effect  must  be  given  to  the  latter.    Ji.  326. 

See  Statutes,  Construction  op  ;  Constitutional  Law. 
CONTINGENT  FUND.  See  Constitutional  Law,  9,  10. 
CONTRACTS— 

1.  A  railway  company,  in  consideration  of  the  grant  of  a  right  of  way 
for  its  road,  tbrou^li  the  lands  of  the  plaintiif  and  of  two  other  adjoining 
proprietors,  agreed  to  make  such  culverts  and  crossings  as  might  be 
necessary  to  eiuible  the  parties  "to  reasonably  occupy  their  lands,  to 
caiTy  on  surplus  water,  etc. ; "  and  that  upon  the  hillside  of  siud  road 
a  sufficient  drain  should  be  made  nnd  kept  open  "for  the  discharge  of 
the  drainage."  The  company  built  a  culvert  across  its  road  Houth  of 
and  l)e]o\v  said  lands,  with  which  the  drain  on  the  hillside  of  the  road 
was  connected,  and  through  which  the  drainage  from  the  Imds  of  the 
plaintiff  was  discharged. — Held,  that  tlie  culverts  and  the  drain  form 
necessary  parts  of  the  plan  or  means  agreed  on  for  draining  the  lands 
of  the  plaintiff  on  the  hillside  of  the  railroad,  and  that  lor  damages 
caused  to  sucli  lauds  by  the  obstruction  of  the  drain,  the  icompany  is 
liable,  although  the  obstruction  may  not  have  been  on  the  lands  of 
either  of  the  parties  granting  the  right  of  way.  Madden  v.  RaMway 
Co.,  46. 

2.  The  separate  estate  of  a  married  woman  is  chargeable  with  the  per- 
formance of  her  engagements  or  obligations  made  or  incuiTcd  upan  its 
credit  or  for  its  benefit ;  and  an  agreement  by  her  to  pay  for  services 
to  be  rendereil  in  procuring  a  loaa  of  money  to  remove  a  mc^rigage 
from  such  estate,  is  an  agreement  made  upon  its  account,  and  for  its 
benefit.     Patrick  v.  Littei,  79. 

8.  Where  a  loan  of  money  is  to-be  secured  by  a  conveyance  of  real  estate 
in  fee  to  the  lender,  with  a  lease  back  for  a  speciliei  number  of  years, 
with  a  piivilcgc  of  i^edemption  to  the  lessees  at  the  expiration  of  the 
term,  the  lessees  to  pay  a  ground  rent  equal  to  eight  per  cent,  per  annum 
on  the  money  loaned,  such  security  is  in  equity  a  mortgage  an  1  subject 
to  taxation  under  the  statute,  anl  a  promivse  to  a  third  party  to  pay  for 
services  to  be  rendered  in  obtaining  a  loan  to  be  thus  sec  ired,  is  not 
void  as  l)eing  contrary  to  public  policy,  althiu^h  the  object  of  the 
lender  of  the  money  m  adoptins;  sucli  form  of  security  was  to  evade 
taxation  upou  the  investment.     Id.  79. 

4.  C,  who  was  a  laree  stockholder  of  a  bu^ness  corporation,  and  presi- 
dent thereof,  verbtmy  promised  M.  that  if  he  would  subscrilie  and  pay 
$500  to  the  capital  stock  of  the  company,  he  should,  within  one  year, 
receive  fifteen  per  cent,  on  the  amount  invested.  M.,  In  consideration 
of  this  promise,  subscribed  and  paid  for  the  stock.  No  dividends  were 
made  or  earned  within  the  year, — Held,  that  this  was  not  a  contract 
to  answer  lor  the  debt,  default  or  miscarriage  of  another.  More/wuse 
v.  Crangle,  130. 

5  G.  conveyed  to  the  city  of  Columbus  a  parcel  of  land,  witWn  the  city,  in 
trust  for  a  public  park,  for  the  free  and  common  use  of  all  the  inhabitants 
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of  the  city,  to  be  known  as  "  Gk>oda1e  Park."  One  of  the  trosts  im- 
posed wns,  that  the  oversight,  improvement  and  cai^eof  the  park  should 
be  intrusted  to  a  commitw*ee  of  three,  to  be  appointxxl  by  ibe  council 
from  their  own  number.  The  council  accepted  tjaid  conveyance  and 
appointed  said  committee,  who  entered  into  a  contract  with  the  plaintiff 
to  supply  materials  therefor,  and  till  a  depression  in  snid  park.  HM, 
thnt  such  contract  is  binding  on  the  city.  WaUh  v.  VUy  of  Columbus, 
100, 
6.  C.  agreed  to  sell  and  lejise  to  A.  &  H.  all  the  coal  nnderlyinoj  a  certain 
tract  of  land,  and  granted  to  them  the  possession  of  the premi^<«.  and  the 
exclusive  ri!j;ht  to  test  said  l.ind  for  coal,  and  to  open,  mine  nnd  remove 
the  same,  if  div»covered  in  sufficient  qunntity  and  quality,  the  coal 
mined  to  be  paid  for  quarterly  per  ton.  They  were  to  test  the  land,  by 
drilling  or  otherwise,  within  a  time  stated.  Upon  failure  to  commence 
mining  within  a  period  stipulated,  they  were  to  pay  an  agreed  sum 
annually,  which  was  to  be  ti-eated  as  an  advance  on  coal  thereafter 
mined.  In  un  action  by  C.  to  recover  from  A.  &  H.  the  annual 
sums  agreed  to  be  piid  upon  f.iilure  to  mine  within  the  stipulated 
time. — IleUly  that  if,  in  sucii  an  action,  it  appears  that  minible  coal  did 
not  exist  on  said  bmd,  there  can  ba  tio  recovery.     Cook  v.  Andrews,  17-L' 

7.  In  order  to  defeat  a  recovery  in  such  an  action,  the  burden  is  upon 
A.  &  II.,  to  allege  and  prove  the  non-existence  of  minable  coal  on  said 
land.     Jd.  174. 

8.  H.  employed  N.  to  underpin  his  house  to  protect  it  Pgainst  injury  from 
the  exc  ivulion  of  a  cellar  then  being  d:ig  on  an  adj:icent  lot  by  the 
owner  thereof ;  but  before  N.  commence:!  work  under  his  contract,  the 
house  was  injured  by  the  excavation.  Iletd,  that  a  loc:il  custom  was 
unrcisonable  end  void,  under  which  it  would  be  the  duty  of  N.  to 
enter  into  a  contract  or  arrangement  with  the  owner  of  the  adjacent 
lot  for  the  joint  prosecution  cf  the  uork  of  underpinning  and  the 
digging  of  the  celhir,  whereby  the  fnilure  of  N.  to  make  such  arrange- 
ment would  constitute  a  breach  of  his  contract.    NoUe  v.  Um,  186. 

9.  Whether  N.  was  at  fault  in  not  comtnoncing  work  under  the  contract 
to  underpin  before  injury  resulted  to  the  house  from  excavation  of  the 
cellar,  must  bj  determined  by  the  contract  between  the  parties,  con- 
strued in  the  light  of  the  circumstances  of  the  ctisc.    Id.  180. 

10.  The  appropriation  of  $10,003  for  Longview  Asylum,  contidned  in  the 
act  of  April  15,  1880  (/7  Ohio  L.  2-W).  is  valid.  Chapter  10  of  the 
revised  statutes,  sections  722  to  751  inclusive,  in  relation  to  Longview 
Asylum,  docs  not  constitute  a  contract  between  the  state  and  the  county 
of  Hamilton.  Neither  of  these  statutes  is  within  the  provisions  of 
section  20,  article  2,  of  the  ccmstiiution,  which  require  the  vote  of 
two-thirds  of  the  members  elected  to  each  branch  of  the  general 
assembly.  The  payment  of  a  **  claim "  arainst  the  stite  was  not  the 
subject-matter  of  this  ledslation.  The  sole  object  was  the  maliing  of 
a  provision  for  the  support  of  a  pniilic  iustituilon  which  the  constitu> 
tion  enjoins  upon  the  general  assembly.  Con.,  art  7,  §  1.  0/uo  ex  rd, 
V.  Oglecce,  211. 

11.  Where  the  property  of  a  firm,  including  the  good-will,  was  purchased' 
by  one  of  the  members  for  a  gross  sum,  the  consideration  named  in  a 
deed  for  the  conveyance  of  the  real  estate,  which  was  inserted  by 
counsel  for  the  mere  purpose  of  determining  the  revenue  sbimp  re- 
quired, docs  not  destroy  or  sever  the  entirety  of  the  con^^ideration  for 
the  purchase,  as  iixed  by  tha  contract  of  sale.  Burchardt  v.  liurchardt, 
201. 

12.  In  an  action  by  the  purchaser  of  the  good- will  of  a  firm,  for  a  breach 
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of  the  contract  of  sale,  the  measure  of  damage.<«  is  not  the  amount  of 
impnipjr  solicitation  of  the  customers  of  ihc  old  firm,  irrespective  of 
its  effeci  upon  the  business  of  the  purchaser.  Tho  ilauiages  sUouid  he 
measured  by  the  injury  suBtuiued,  and  not  by  the  inett'cctual  attempts 
to  injure.    Id.  ^31. 

13.  A  contract  between  a  telephone  company  and  the  owner  of  telephone 
instruments,  to  the  effect,  that  iu  the  use  of  such  instruments  by  the 
company,  discriminatiou  shall  be  made  as  between  telegr  iph  companies, 
is  void  ai  against  public  policy  as  dechired  by  the  statute.  Utiio  ex 
rel,  V.  TelepJwna  (Jo.^  21)0. 

14.  A.  let  a  contract  to  B.  for  furnishing  materials  and  buiMin^  a  house 
for  a  stipulated  sum.  B.  employed  C.  to  furnish  m.itcrials  and  to 
perform  the  labor  of  plastering.  When  the  building  wns  completed, 
except  a  small  part  of  the  plastering.  C,  in  thenb  ence  of  13.,  in  formed 
A.  that  he  would  not  nnish  the  plastering  unless  A.  would  agree  to 
pay  him  ;  and  A.  replied,  '*  Finish  the  plastcrmqr  and  I  will  see  you 
paid."  The  Cibligationsof  B.  to  complete  the  h»mse  and  to  p:iy  C.  not 
being  rele;ised, — i/eW,  that  the  verbal  promise  cf  A.  to  see  C  paid  was 
within  the  statute  of  frauds.     Berchell  v.  Neasler,  8ol. 

15.  The  fact  that  there  was  due  fr  -m  A.  to  B.,  at  the  time  the  promise 
was  made,  a  sum  sufficient  to  pny  the  balance  to  C,  did  not  take  the 
promise  out  of  the  statute.    Id,  '661. 

16.  In  an  action  by  C.  against  A.  upon  such  promise,  issue  being 
joined  by  a  general  denial,  it  was  competent  for  A.  to  rely  upon  the 
statute  of  frauds.    Id.  881. 

17.  While  the  statute  allowing  parties  to  contract  for  ten  per  cent,  inter- 
est was  inr  force,  C.  executed  to  B.  his  promissory  note,  payable  on 
time,  without  interest.  Belore  maturity,  B.  negotiated  the  note  to  W., 
who  brought  an  action  to  recover  a  balance  duo  thenreon,  with  ten  per 
cent,  interest,  alleging  for  that  purpose  a  promibc  in  wriiing  by  C. 
to  that  effect,  made  after  matuiity,  in  consideration  of  an  agree- 
ment by  W.  for  further  time,  which  had  been  granted.  Held,  the 
burden  of  proving  a  valid  m(;dification  of  the  terms  of  the  note,  by 
which  the  debtor  became  liable  to  the  higher  rate  of  interest  under 
the  statute,  was  upon  the  plaint iif.     Andrews  v.  CampbeU,  8G1. 

18.  The  new  promise  of  C.  to  pay  interest  at  ten  per  cent,  until  the  note 
was  paid,  must  b3  suppor:ed  by  a  sufficient  con  side  i-atiju  ;  and  where 
it  is  alleged  that  the  promise  was  made  iu  considerjition  of  a  mutual 
promise  by  W.  to  give  time,  it  must  appear  that  his  promise  to  give 
time  was  so  definite  in  its  terms  as  to  be  enforceable  by  C.    Id.  801. 

19.  The  mere  fact  that  in  pursuance  of  his  promise,  C.  had  for  several 
years  annually  paid  interest  at  ten  per  cent.,  and  had  not  l>een  pressed 
for  payment  ot  the  principal,  does  not  raise  the  presumption  of  such  a 
pre-existing  modification  of  the  original  contract,  us  the  statute  requires. 
Id.  801. 

20.  Payments  of  interest  made  in  pursuance  of  said  promise,  while  the 
ten  per  cent,  statute  was  in  force,  are  binding  upon  C,  bat  t^ayments 
made  afterwards,  in  excess  of  six  per  cent.,  are  to  be  applied  to  the 
principal     Id.  801. 

21.  The  written  statements  of  B.,  made  after  he  had  parted  with  the  note, 
and  contained  in  a  contract  with  W.  concerning  the  same,  tending  to 
show  the  alleged  consideration  for  C.'s  promise,  are  not  admissible  in 
this  action  against  C,  though  B.  was  dead,  it  not  appearing  that  C. 
was  a  party  to,  or  had  notice  of  said  contract  between  B.  and  W.  id 
801. 
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23.  The  special  appropriation  act  of  Maj  13, 1878  (75  Ohio  L.  639), 
whereby  the  board  of  public  works  was  lunitcd  to  $2(;),O0O  of  the  appro- 
priation from  the  general  revenue  in  the  purchase  of  dredires,  etc,, 
required  to  keep  the  public  works  in  repair,  was  not  intended  as  a 
limitation  upon  the  power  to  purchase  implements  necessary  to  keep 
the  works  in  repair,  as  conferred  upon  the  board  by  the  act  of  April  4. 
1859  (Revised  Statutes,  1901),  nor  upon  the  power  of  the  bonrdto  use  the 
income  of  the  public  works,  arising  from  tolls,  tines  and  water  rents, 
for  the  purchase  of  such  necessary  implements,  as  appropriated  bv 
such  special  act.  And  although  the  appropriation  thus  made  expireo, 
by  coiistitulionnl  limitation,  at  the  end  of  two  yeiirs,  a  like  appropria- 
tion was  made  in  the  general  appropriation  act  of  1880.  OfUo  ex  rel,  v. 
Board  of  PubUc  Works,  409. 

28.  Tlic  board  of  public  works  haying  purchased  of  the  lessees  of  the 
public  works  certain  dredges,  ^.,  for  $38,8^,  to  be  paid  as  follows  : 
f  20,000  in  hand,  and  balance  in  equid  payments  at  three  and  six  months, 
and  being  tif  terwards  advised,  and  bclievinsr  that  the  promise  to  pay  in 
excess  of  $^0,000  was  unauthorized  and  void :  Resolved,  to  pay  on  such 
contract  the  said  sum  of  $30,000,  leaving  it  to  the  lessees  to  obtain  a 
ratification  of  the  contract  by  the  general  assembly,  and  an  appropria- 
tion to  pay  the  balance  ;  and  thereupon  the  lessees,  with  knowledge 
of  said  resolution,  accepted  the  $20,000. 

Held,  that  the  leasees  were  not  thereby  precluded  from  demanding  pay- 
ment from  the  board,  in  accordance  with  the  terms  of  the  contract. 
i(2.  409. 

24.  The  state  is  not  bound  by  the  terms  of  a  general  statute,  unless  it  be 
so  expressly  enacted.    Id,  409.    , 

25.  In  the  alisence  of  a  statute  requiring  it,  or  a  promise  to  pay  it,  interest 
cannot  be  adjudged  against  the  state  for  delay  in  the  payment  of 
money.    Id.  409. 

2C.  The  wrongful  exclusion  of  a  pupil  from  the  benefits  of  a  common  . 
sub-district  school  by  a  teacher,  unaer  the  direction  of  the  local  direct- 
ors, does  not  defeat  the  right  of  such  teacher  to  his  wages,  duly  certi- 
fied by  the  local  directors.    State  ex  ret.  v.  Blain,  429. 

27.  A  township  clerk  to  whom  application  is  duly  made  by  a  teacher  of 
a  sub-district  school  for  an  order  on  the  township  treasury  for  the 
amount  of  his  wages,  duly  certified  by  the  local  directors,  cannot  refuse 
to  draw  such  order  on  the  ground  that  the  contract  of  employment, 
between  the  teacher  and  the  local  directors,  wrongfully  stipulated  for 
the  exclusion  from  the  school  of  certain  of  the  youths  of  school  age 
residing  within  the  sub-district.    Id.  429. 

28.  Nor  can  such  refusal  be  justified  on  the  ground  that  it  was  made  in 
pursuance  of  an  order  of  the  township  board  of  education.     Id.  429. 

29.  M.,  a  married  woman,  engaged  in  carrying  on  the  business  of  mil- 
linery and  drcssmakin^^  wiih  her  separate  property,  and  on  her  own 
account,  in  the  town  of  F.,  sold  her  stock  of  goods,  together  with  the 
good- will  of  the  business,  and  engsiged  uot  to  carry  on  the  business  at 
any  time  in  the  future  at  the  town  of  F..  or  at  any  place  within  such 
distance  of  said  town  as  would  interfere  with  such  business,  whether 
the  same  was  carried  on  by  the  purchasers  or  their  successors. 

Held,  that  such  agreement  in  equity  is  binding,  and  that,  in  an  action 
brought  by  the  successors  of  tlie  purchasers,  M.  will  be  enjoined  from 
carrying  on  such  business  in  violation  of  the  agreement.  Morgan  v. 
Perhainics,  517. 

30.  Where  a  village  council  and  a  railway  company  agree,  under  the 
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statute,  as  to  the  terms  upon  T^hicb  the  company  may  use  the  streets 
of  the  village  for  its  road,  whereby  the  company  bound  itself  to  grade 
and  gravel  the  streets  so  used  in  a  manner  '*  to  the  acceptance  of  the 
council,"— -GbW,  that  a  subsequent  ordinance  repealing  the  contract 
ordinance,  passed  with  intent  to  rescind  the  entire  contract,  being  in- 
operative, without  the  assent  of  the  company,  to  rescind  the  grant  of 
the  right  of  way,  is  also  inoperative  to  release  the  company  from  its 
obligation  to  grade  and  gravel  streets.  Bailway  Co.  v.  Village  of 
Carthage,  6S1. 

81.  That  upon  the  failure  of  such  company  within  a  reasonable  time  to 
grade  and  gravel  the  streets  as  per  contract,  a  right  of  action  accrues 
to  the  village  without  special  notice,  request  or  demand  on  the  company 
to  perform  its  contract.    Id.  C31. 

33.  It  is  not  essential  to  the  right  to  maintain  such  action  that  the  city 
should  have  established,  by  ordinance,  other  than  the  contract 
ordinance,  the  permanent  grade  of  such  streets.    Id.  631. 

33.  Where  such  contract  provides  for  the  improvement  of  a  dedicated 
street  which  had  not  been  previously  accepted  by  the  council,  such 
contract  for  its  improvement  constitutes  an  acceptance  of  the  dedication 
on  the  part  of  the  village.    Id.  C31. 

34.  Under  the  statute,  the  exclusive  control  of  the  streets  is  in  the 
council  of  villages,  and  directions  by  the  mayor,  concerning  their 
improvement,  are  wholly  without  authority.    Id.  031. 

36.  The  measure  of  damages  for  the  l;reach  of  such  contract  on  the  part 
of  the  company,  is  the  reasonable  cost  of  doing  or  completing  the 
work,  and  upon  such  breach,  a  right  of  action  accrues,  for  full 
dalnaires,  although  the  work  has  not  been  done  or  completed  by  the 
village.    Id.  631. 

86.  Lessees  brought  suit  against  their  lessor,  under  a  clause  in  th3ir  lease 
which  entitled  them,  at  the  end  of  their  term,  to  payment  for  improve- 
ments placed  by  them  on  the  premises.  The  lessor  defended  on  the 
ground  that  by  a  clause  in  the  lease  the  lessees  were  required  to  re- 
new, if  the  lessor  should,  during  the  term,  "purchase  the  title  in 
fee  simple  to  said  premises,"  in  which  event  the  lessees  should  not  be 
entitled  to  payment  for  improvements  until  the  expiration  of  the 
term  in  renewal ;  and  that  he  had,  during  the  original  term,  purchased 
such  title  in  fee  simple,  and  given  the  lessees  notice  that  he  required 
them  to  renew, — Held,  that  in  such  action,  it  is  not  sufficient  for  the 
lessor,  m  proving  his  title,  to  show  that  he  had,  during  the  term. 

(  made  an  agreement  with  the  owners  of  the  fee  for  the  purchase  of  the 
premises,  the  evidence  further  showing  that  he  had  not,  during  the 
term,  paid  the  purchase-money  or  received  a  conveyance.  JSlmitor 
Co.  V.  Brown,  GOO. 

87.  Whether  temporary  and  partial  occupancv  of  premises  by  lessees, 
after  the  expiration  of  the  term  mentioned  in  the  lease,  should  be 
r^rded  as  consent  to  or  in  effect  a  renewal,  vndcr  a  clause  in  the 
lease  by  which  the  lessees  agreed  to  renew  in  case  the  lessor  purchased 
the  title  in  fee  during  the  term,  is  to  be  determined,  not  merely  from 
proof  of  such  occupancy,  but  from  the  facts  in  connection  with  such 
occupancy.    Jd.  660. 

See  Married  Women,  1 ;  Specific  Performance,  1 ;  Mandamus.  1 ; 
Wager  ;  Patent  Rights,  3  ;  Common  Carrier,  1,  2,  3,  4,  6  ;  Part- 
nership. 
CONVERSION  OF  PROPERTY— 

1.  Where  a  mortgagor  in  possession  of  goods  mortgaged,  makes  an  assign- 
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ment  thereof  for  the  benefit  of  his  creditors,  and  the  assignee  proceeds 
in  the  probate  court  to  administer  the  trust,  in  accordance  witJi  the 
statutes  regulating  such  assignments,  the  mortgagee  cannot  maintain 
an  action  against  tlie  assignee  for  converting  the  property  to  his  own 
iise.  In  such  case,  hia  interest  in  the  property  under  the  mortgage, 
where  the  assignee  is  clothed  with  authority  to  sell  the  goods,  is  trans- 
ferred to  the  lund  arising  from  the  sale  by  the  assignee.  And  it  will 
make  no  difference  that  the  condition  in  the  mortgage  was  broken  at 
the  time  of  the  assignment.    Ltndeman  v.  Ingham,  1. 

2.  The  plaintiff  and  defendant  were  banking  corporations,  organized 
under  the  act  of  March  21,  1851,  to  authorize  free  banking  (1  S.  &  C. 
168).  The  plaintiff  loaned  to  F.,  President  of  the  defendant,  $10,000. 
on  his  individual  account,  and  received  as  security  for  the  loan  a  certi- 
.  ficate,  owned  by  F.,  of  two  hundred  sjiares  of  the  capital  stock 
of  the  defendant,  of  the  par  value  of  fifty  dollars  each.  The 
plaintiff  presented  said  certificate  to  the  defendant,  at  its  place  of 
business,  and  demanded  a  transfer  of  said  shares  to  the  plaintiff,  onth6 
books  of  the  company,  which  was  refused  ;  whereupon  the  plaintiff 
brought  an  action  against  the  defendant  for  the  conversion  of  said 
stock,  founded  on  said  refusal  to  transfer  the  same  to  the  plaintiff. 

ffdd,  that  the  plaintiff  was  not  entitled  to  said  transfer,  and,  conse- 
quently, that  the  defendant  was  not  liable  for  refusing  to  make  or  per- 
mit it.    Bank  v.  Bank,  850. 

See  Wager,  1,  2,  8. 
CONVEYANCE— 

1.  M  and  J.  (the  latter  a  married  woman),  owners  in  remainder  of  a  cer- 
tain lot,  ioin  in  a  covenant,  with  the  consent  of  R.,  the  life  tenant,  to 
convey  the  whole  estate  to  D,  for  a  consideration,  to  be  paid  on  condi- 
tion that  the  vendors  would  grant  the  right  of  way  over  the  premises 
to  a  railroad  corporation.  The  right  of  way,  in  performance  of  the 
condition,  having  been  granted,  and  D.  being  in  default  of  payment, 
R.  J.  and  the  personal  representative  of  M.,  who  was  then  dead,  com- 
menced an  action  against  D.,  making  the  heirs  of  M.  and  the  husband 
of  J.  parties  defeniiants,  to  enforce  speci tic  performance  of  the  con- 
tract. Held,  that  the  coverture  of  J. ,  the  plaintiffs  being  able,  ready  and 
willing  to  convey  a  complete  title  to  D.  upon  the  payment  of  the 
purchase-money,  is  no  defense  to  the  action  for  specific  performance. 
Richards  v.  Doyle,  <J7. 

2.  The  CGth  section  of  the  act  of  1816  (2  Chase,  985),  which  gave  to  courts 
of  common  pleas  the  power  to  appoint  guardians  to  minors,  and  to 
authorize  such  guardians  or  any  guardian  theretofore  chosen  or  ap- 
pointed, to  sell  all  or  part  of  the  real  estate  of  their  wards  for  their 
support  or  education,  did  not  authorize  the  court  to  order  a  sale  of  the 
lands  of  an  infant  femme  covert  upon  the  application  of  her  husband, 
made  under  said  section.     Benffcnliartv.  Cracrafl,  54d.  \ 

3.  It  is  essential  to  the  validit}'  of  a  conveyance  of  the  wife's  estate  in 
lands,  under  section  2  of  the  act  of  1805  {1  Chase,  485).  that  the  same 
should  be  acknowledged  before  an  ofl[iccr  named  therein,  and  that  the 
certificate  of  such  acknowledgment  should  show  a  substantial  com- 
pliance with  all  the  requirements  of  said  section.     Id.  549. 

4  If  sucli  conveyance  of  the  wife's  land  is  signed,  sealed  and  delivered 
in  the  presence  of  the  attesting  witnesses  by  husband  and  wife,  not 
acknowledged  before  an  officer  by  the  husband,  but  is  defectively 
acknowledged  by  the  wife  only,  it  is  a  deed  or  conveyance  of  hosbui!! 
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and  wife  within  the  curative  provisions  of  the'  act  of  1857  (1  9.  &  0. 
694),  ns  revised  (To  0.  L.  783,  div.  7,  eh.  16,  §  6).    Id,  549. 

5.  If  it  appears  tliat  it  was  the  manifest  intention  of  the  husband  and 
wife  to  convey  the  wife's  lands,  and  they  join  in  signing.  Bcaling  and 
delivering  a  deed  for  that  purpose,  but  the  same  is  not  a  valid  convey- 
ance of  her  estate,  by  reason  of  the  mistake  of  the  parties  in  acknowl- 
edging the  same  befnre  an  officer  not  authorized  by  law  to  take  such 
acknowledgment,  or  for  the  reason  that  his  certificate  is  defective  in 
form,  such  deed  or  conveyance  may  be  cured  under  the  provisions  of 
said  slatute.     Id.  549. 

6.  The  curative  provisions  of  the  act  of  1857  (1  S.  &  C.  694)  as  revised 
(75  O.  L.  78;i)  extends  only  to  deeds  or  other  conveyances  of  husband 
and  wife  defectively  executed  by  reason  of  some  error,  defect  or  mis- 
take. It  does  not  authorize  the  court,  in  the  exercise  of  its  chanceiy 
powers,  to  compel  a  married  woman  to  execute  a  deed  in  the  specific 
performance  of  her  contract,  as  if  she  were  a  femme  sole,  Koltcribrock 
V.  Cracraft,  584. 

7.  A  deed  for  the  wife's  lands,  duly  executed  and  acknowledged  by  the 
husband,  under  the  net  of  1820  (3  Chase,  1139),  but  not  si'^ned  or  sealed 
by  the  wife,  is  not  her  "deed  or  other  conveyance,"  within  the  curative 
provisions  of  said  act  (75  O.  L.  783,  §  G),  though  privately  acknowl- 
edged by  her  before  an  officer.     Id.  584. 

8.  Neither  is  it  her  "instrument  in  writing,"  within  the  meaning  of  the 
act  of  1859,  as  revised  (75  O.  L.  782).    Id.  584. 

9.  Where  the  husband  becomes  seized  of  an  estate  by  the  curtesy,  and^ 
during  the  life  of  his  wife  assumed  to  convey  the  fee  of  the  land,  and* 
puts  his  grantee  in  possession,  the  conveyance  of  the  husband  is  a  valid 
transfer  to  the  extent  of  his  estate,  and  if  he  survive  her,  the  statute  of 
limitations  does  not  commence  to  run  against  her  heirs  until  the  ter- 
miniition  of  his  life  estate.    Id.  584. 

10.  The  act  of  1877  (74  Ohio  L.  289,  §  9;  Rev.  Stats.  §  7079),  making  it 
punishable  to  convey  land  without  title,  applies  as  well  to  instruments 
purporting  to  convey  lands  situated  beyond  our  territorial  limits  as  to 
those  purporting  to  convey  lands  situated  within  this  state.  Kerr  v. 
State,  014. 

11.  The  provisions  of  that  section  are  not  repugnant  upon  the  ground 
that  by  fheir  terms  it  is  made  an  offense  to  convey  land  where  the  party 
conveying  has  no  title.  To  execute  to  another  an  instrument  in  the 
form  of  a  conveyance  of  land,  with  intent  to  defraud,  is  the  crime  in- 
hibited in  the  section.    Id.  014. 

12.  In  an  indictment  under  that  section  for  convej^ing  Innd,  it  is  not 
essential  that  a  copy  of  the  deed  b(i  set  forth;  nor  is  it  necessary ,  where 
the  instrument  purports  to  convey  land  situated  in  another  state,  to 
aver  in  the  indictment,  in  terms,  that  the  deed  was  in  the  form  of  a 
proper  conveyance  of  land  under  the  laws  of  such  state.  It  is  sufficient 
if  it  be  averred  in  the  indictment  that  the  conveyance  was  by  deed  of 
general  warranty.     Id.  614. 

13.  Where,  in  an  indictment  under  that  section,  it  is  charged  that  the 
accused  sold  and  conveyed  the  land,  such  indictment  is  not  subject  to 
the  objection  that  two  offenses  are  charged  therein.    Id,  614. 

See  Divorce  and  Alimony;  Lease,  2;  Mobtqaoes,  8,  9. 
COPARTNERSHIP.    See  Partnerships. 
CORPORATIONS— 

1.  Where  a  corporation  whose  name  is  coixxposcd  of  several  words  is  sued 
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by  a  name  in  which  a  word  in  the  corporate  name  is  omitted,  such 
omission  or  misnomer,  unless  ^eaded  in  abatement,  will  be  disregarded 
by  the  court.     State  ex  rel.  v.  Telephone  Co.,  296. 

2.  By  the  provisions  of  chapter  4,  title  2,  of  the  revised  statutes,  each 
company  operating  a  line  or  system  of  telephones  in  this  state  is  re- 
quired to  receive  dispatciies  from  and  for  telegraph  and  other  compa- 
nies without  discrimmation.    Id.  296. 

8.  A  contract  between  a  telephone  company  and  the  owner  of  telephone 
instruments,  to  the  effect,  that  in  the  use  of  such  instruments  by  the 
compuny,  discriminatio:is  shall  be  made  as  between  telegraph  compan- 
ies, is  void  as  against  public  policy,  as  declared  by  the  statute.    Id.  :39G. 

4  The  plaintiff  and  defendant  were  banking  corporations,  organized 
under  tlie  act  of  Mnrch  21.  1851,  to  authorize  free  banking  (1  S.  dc  C 
168).  The  plaintiff  loaned  to  P.,  president  of  the  defendant,  $10,000 
on  his  individual  account,  and  received  as  security  for  the  loan  a  cer- 
tificate, owned  by  F.,  of  two  hundred  shares  of  the  capital  stock  of  the 
defendant,  of  the  par  value  of  fifty  dollars  each.  The  plaintiff  pre- 
sented said  certificate  to  the  defendant,  at  its  place  of  business,  and 
demanded  a  transfer  of  said  shares  to  the  plaintiff,  on  the  books  of 
the  company,  which  was  refused  ;  whereupon  the  plaintiff  brought  an 
action  against  the  defendant  for  the  conversion  of  said  stock,  founded 
on  said  refusal  to  ti-ansfer  the  8;ime  to  the  plaintiff. 

Held,  that  the  plaintiff  wtis  not  entitled  to  said  transfer,  and,  conse- 
quentl}',  that  the  defendant  was  not  liable  for  refusing  to  make  or  per- 
mit it.     Bank  v.  Baiik,  850. 

5.  The  provision  in  sec.  16  of  the  corporation  act  of  May  1,  1852,  which 
requires  a  railway  comi>any  to  place  a  highway  crossed  or  diverted. 
*'in  such  condition  as  not  to  impair  its  former  usefulness,"  is  a  condi- 

,tion  inseparable  from  the  right  or  franchise  granted  to  such  com]mny 
to  cross  the  highway  with  its  railroad,  or  to  diveii  it  from  its  location. 
State  ex  rel.  v.  Railroad  Co.,  434. 

6.  While  the  company  continues  in  the  exercise  of  the  franchise,  the  state 
has  the  right  to  compel  it  to  perform  the  condition  upon  which  the  fran- 
chise was  granted,  by  petition  Invoking  the  equity  powers  of  the  court, 
prosecuted  by  the  attorney -general  in  the  name  of  the  state.  Id. 
484. 

7.  In  enjoining  the  railway  company  from  using  the  highway,  where  it 
has  been  diverted  by  the  company  from  its  location,  but  left  in  such 
close  proximity  to  the  railway  as  to  make  it  dangerous  for  public  travel, 
it  is  proper  for  the  court  to  prescribe  what  change  in  the  location  shidl 
operate  to  supersede  the  injunction.    Id.  434. 

8.  On  allowing  an  injunction  against  the  company  from  any  further 
work  on  or  obstructioa  of  the  highway,  the  court  may,  on  final  hejiriug, 

4        require  the  removal  of  the  obstructions  already  placed  thereon,  in  case 
f       the  company  refuse  to  restore  such  highway  to  its  former  usefulness. 
Id.  434. 

9.  The  individual  or  personal  liability  of  stockholders,  under  section  79 
of  the  corporation  act  of  May  1,  1852  (1  S.  &  C.  810) ;  also  under 
section  8  of  April  10,  1861,  regulating  street  railroad  companies  (S.  & 
B.  136),  attaches  in  favor  of  creditors  at  the  time  the  debt  is  contracted 
or  the  liability  incurred  by  the  corporation.     Brown  v.  Hitchcock,  667. 

10.  After  such  liability  attaches  to  a  stockholder,  it  is  not  discharged  by 
the  subsequent  assignment  or  transfer  of  his  stock  ;  but  the  successive 
assignees  or  holders,  by  accepting  the  stock,  and  the  benefits  arising 
therefrom,  impliedly  undertake  to  indemnify  or  discharge  the  assignor 
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from  the  liability  which  attached  to  him  as  stockholder  while  he  held 
the  stock.    Id.  667. 

11.  In  a  suit  by  creditors  to  enforce  such  liability  against  the  stockholders 
of  an  insolvent  corporation,  the  existing  stockholders  are  severally 
chargeable  with  the  payment  of  such  liability.    I<L  667. 

•12.  If,  by  reason  of  insolvenc)',  the  nmount  due  from  any  stockholder  is 
not  collectible,  the  assignors  of  his  stock  up  to  the  time  the  liability 
attached,  may  be  charged  with  the  deficiency.    Id.  667. 
See  Taxatiok,  1,  2  ;  Contract,  4  ;  Municipal  Corporations. 
CORPORATIONS,  MUNICIPAL— 

1.  Section  562  of  the  municipul  code,  which  required  the  corporation  to 
advertise  for  bids  for  the  work  and  materials  for  a  public  improve- 
ment provided  for  by  chapters  48,  49  and  50,  where  the  cost  of  the  im- 
provement exceeded' $500,  had  no  application  to  an  improvement  of  a 
public  park  belonging  to  the  corporation.  WaUk  v.  City  of  Columbus, 
169. 

2.  G.  conveyed  to  the  city  of  Columbus  a  parcel  of  land,  within  the  city, 
in  trust  for  a  public  park,  for  the  free  and  common  use  of  all  the  in- 
habitants of  the  city,  to  be  known  as  •*Goodale  Park."  One  of  the 
trusts  imposed  was,  that  the  oversight,  improvement  and  care  of  the 
park  shouUl  lie  intrusted  to  a  committee  of  three,  to  be  appointed  by 
the  council  from  their  own  number.  The  coimcil  accepted  said  con- 
veyance and  appointed  said  committee,  who  entered  into  a  contract 
with  the  plaintiff  to  supply  materials  therefor,  and  fill  a  depression  in 
said  park.    Held,  that  such  contract  is  binding  on  the  city.    Id.  169. 

3.  The  plaintiff,  a  street  railroad  corporation,  obtained  from  the  city- 
council  of  Cleveland  the  right  to  construct  and  operate  its  road 
through  certain  streets  of  the  city,  upon  certain  terras  and  conditions 
expressed,  and  subject  to  such  other  terms  and  conditions  as  the  council 
might  thereafter  prescribe.  Among  the  conditions  expressed,  it  was 
stipulated  tliat  a  certain  other  railroad  company  then  in  existence, 
should  be  allowed  to  run  its  cars  upon  a  portion  of  the  pluintiU's  road, 
upon  the  paj^ment  of  such  reasonable  compensation  as  the  council 
should  prescribe,  if  the  parties  were  unable  to  agree.  Afterward, 
another  company  was  organized,  to  which  was*  granted  the  right  of 
way  along  certain  streets,  and  also  upon  a  portion  of  the  route  alrendy 
occupied  by  the  plaintiff  and  upon  its  track,  upon  the  payment  to  the 
plaintiff  of  a  reasonable  compensation.  These  companies  failing  to* 
agree  upon  the  amount  to  be  paid,  the  council  prescribed  a  cert^dn 
sum,  which  was  tendered,  but  refused  by  the  plaintiff.  Thereupon  the 
plaintiff  brought  suit  against  said  other  last-mentioned  company  to 
enjoin  said  company  from  using  any  portion  of  its  track,  alleging, 
among  other  things,  that  the  compensation  so  prescribed  and  tendered 
was  inadequate,  which  allegation  was  negatived  by  defendant.  Held, 
1st.  That  the  plaintiff  did  not  acquire  an  exclusive  right  to  use  the 
route  upon  which  its  road  was  constnicted.  2d.  That  the  property  of 
the  plaintiff  in  its  track  w.is  subject  to  be  taken  for  a  like  public  use 
in  common,  upon  compensation  being  first  made.  8d.  That  the  council 
stipulated  for  their  right  in  such  case  to  prescribe  a  reasonable  com- 
pensation. 4th.  That,  without  proof  that  the  amount  of  compen.sation 
so  prescribed  and  tendered  was  inadequate,  the  plaintiff  is  not  entitled 
to  an  injunction.     Bailroad  Co.  v.  BaUroad  Co.,  239 

See  Streets  ;  Assessments. 
COUNSEL.    See  Argument  of. 
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COUNTER-CLAIM— 

1.  Where  the  cause  of  action  in  favor  of  the  purchaser  is  founded  on  a 
contract,  in  part  performance  of  which  a  mortgage  was  given  by 
him  to  the  vendor,  his  cause  of  action  can  be  asserted,  by  way  of 
counter-claim,  in  an  action  brought  by  the  vendor  to  foreclose  the 
mortgage.  But  whether  the  claim  of  tne  purchaser  is  sought  to  be 
enforced  by  an  independent  action,  or  by  way  of  counter-claim,  the 

*        measure  of  damages  is  the  same.    Burehardt  v.*  Burchardi,  261. 

2.  Where  actions  have  been  impropeily  consolidated,  and  the  petition  in 
one  case  ordered  by  the  court  to  stand  as  an  answer  and  counter- 
claim in  the  other,  iiiformalities  in  the  pleading  as  a  counter-claim, ufier 
issue  and  trial,  are  not  grounds  for  the  reversal  of  the  judgment.  Id. 
201. 

COUNTY  COMMISSIONERS— 

1.  Where  the  laying  out  and  construction  of  a  new  county  road  and  the 
improvement  of  an  existing  road,  or  roads,  constitute  one  continuous 
road  improvement,  the  proceedings  therefor  before  the  county  com- 
missioners, under  the  act  of  March  29. 1867  (64  O.  L.  80).  and  the  acts 
amendatorv  thereof  may  be  had  under  the  same  petition.  CammtV' 
nofiers  v.  Tbung,  288. 

2.  M.  presented  a  petition  to  the  county  commissioners,  signed  by  him- 
self and  others,  praying  for  the  laying  out  and  construction  of  a  county 
road,  and  for  the  improvement  of  two  existing  roads,  to  constitute, 
when  the  construction  and  improvement  were  completed,  one  con- 
tinuous line  of  road.  Tbe  petition  conformed  strictly  to  the  require- 
ments of  the  second  section  of  said  act.  Whereupon  A. ,  and  othere, 
resident  land  owncre  whose  lands  were  benefited  by,  and  were  to  be 
assessed  for  the  improvement,  petitioned  the  commissioners,  by  another 
paper,  "to  he  counted  as  petitioners"  for  the  road  improvement, 
"petitioned  for  by  M.  and  others."  Held,  that  A.  and  others  are  to 
be  treated  as  having  subscribed  the  petition  for  the  improvement  pro- 
vided for  by  the  second  section  of  said  act.    Id.  288. 

8.  The  "lots  and  lands"  to  be  assessed  to  defray  the  expense  of  the 
improvement  of  a  public  road  authorized  by  said  commissioners  include 
lots  within  the  limits  of  a  municipal  coiponition,  where  tbe  same  are 
within  two  miles  of  the  improvement,  and  are  benefited  thereby.  Id.  288. 

4.  C,  by  sealed  proposals,  offered  to  supply  the  materials  and  perform 
the  "  cast  and  wronghtiron  work"  which  was  to  enter  intotJie  erec 
tion  of  a  CJ)urt-house  in  Shelby  county,  for  the  sum  of  $23,900,  and 
H.  P.  C.  «fc  Co.  for  $JJ2,800 ;  both  suras  being  within  the  preliminary 
estimate  of  the  architect.  The  commissioners  awarded  the  contract  to 
C,  as  the  lowest  and  best  bidder,  and  upon  his  fuilure  to  enter  into 
the  contract  and  execute  the  bond  required  by  the  statute,  they  refuse<i 
-  to  award  the  contract  to  II.  P.  C.  &  Co.  as  the  next  lowest  and  best 
»  bidder,  although  demand  was  duly  made  therefor,  and  a  good  and 
sufficient  bond  tcndcrel,  but  re-advertised  for  furt'.icr  proposed  s  for  the 
supplying  of  the  mateiiuls  and  the  performing  of  the  work.  Ileld,  that 
a  writ  of  mandamus  will  not  be  issued  to  compel  the  commissioners  to 
award  the  contract  to  II.  P.  C.  &  Co.     State  ex  rtl.  v.  Commui8ion€)%  320. 

6.  The  remedy  given  to  the  county  commissioners  by  the  act  of  March 
7,  1873  (70  Ohio  L.  53),  for  the  ohstniction  of  a  state  or  county  roacV 
is  cumulative,  and  does  not  affect  the  right  of  the  state  to  maintain 
the  present  action.     SUite  ex  rel.  v.  Itailvoad  Co. ,  434. 

6.  The  act  of  March  20, 1879,  "  to  authorize  the  commissioners  of  certain 
counties  to  loc:ite  and  construct  turnpike  roads  "  (R.  S.  t§§  80 17-805 T, 
inclusive),  which  exempts  certain  lands  therein  named  from  taxation 
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for  the  improvements  therein  provided  for,  is  in  conflict  with  section 
2,  article  12,  of  the  constitution,  and  is  therefore  void.  Fields  v.  Com- 
missioners, 476. 
7.  W.  was  treasurer  of  C.  county  from  September,  1870,  until  September, 
1872.  He  was  exofficio  treasurer  of  the  city  of  S.  and  of  its  board  of 
education,  and  also  treasurer  of  the  township  of  S.,  in  which  the  city 
is  situated,  and  of  its  board  of  education.  As  received,  he  mingled 
and  Jtept  the  moneys  of  these  various  corporations  together.  During 
his  terra  of  otiic^  there  was  a  deficit.  The  county  commissioners  hav- 
ing, at  W.'s  sottleinent  in  September,  1872,  found  money  in  the 
treasury  precisely  sufficient  to  satisfy  the  amount  due  from  W.,  as 
such  treasurer,  to  the  county,  directed  the  same  to  be  placed  to  the 
credit  of  the  county  and  appropriated  to  county  purposes.  The  money 
was  appropriated  as  directed.  Held,  that  the  moneys  so  mingled  to- 
gether belonged  to  the  several  corporations  pro  rata,  and  the  county 
commissioners  could  not  appropriate  the  whole  to  the  exclusive  use  of 
the  county,  and  that,  consequently,  the  county  is  liable  in  equity  to 
account  to  the  other  corporations  for  their  proportionate  share  of  tlie 
fund  so  appropriated.     Commissio tiers  v.  Springfield,  043. . 

COUNTY  ROADS.    See  Roads  and  Highways. 

COUNTY  TREASURER— 
"W.  was  treasurer  of  0.  county  from  September,  1870,  until  September, 
1872.  He  was  exofficio  treasurer  of  the  city  of  8.  and  of  its  board  of 
education,  and  also  treasurer  of  the  township  of  S.,  in  which  the  city 
is  situated,  and  of  its  board  of  education.  As  received,  he  mingled 
and  kept  the  moneys  of  these  various  corporations  together.  Duriu  ^ 
his  term  of  office  there  was  a  deficit.  The  county  connnissionei's  liav- 
ing,  at  W.'s  settlement  in  September,  1872,  found  money  in  the  treasury 
precisely  sufficient  to  satisf v  the  amount  due  from  W. ,  as  such  treas- 
urer, to  the  county,  directed  the  same  to  be  pi  .ced  to  the  credit  of  the 
county  and  appropriated  to  county  purposes.  The  money  was  ap;).o- 
priated  as  directed.  Held,  that  the  moneys  so  mingled  together  be- 
longed to  the  several  corporations  pro  rata,  and  the  county  commis- 
siouere  could  not  appropriate  the  whole  to  the  exclusive  use  of  the 
county,  and  that,  consequently,  the  county  is  liable  in -equity  to 
account  to  the  other  corporations  for  their  proportionate  share  of  the 
fund  so  appropriated.     Commissioners  v.  Springfield,  043. 

COURTS.    See  Judgments.  2, 3  ;  Cokstitutional  Law,  5  ;  Appeal,  1  ; 
Jurisdiction,  1,  2. 

COURT  AND  JURY.    See  Evidence,  6 ;  Pleading,  6  ;  Injunction,  6  ; 
Equity. 

CURTESY.    See  Conveyance,  9. 

DAMAGES— 
1.  A  railroad  company,  in  consideration  of  the  grant  of  a  right  of  way 
for  its  road,  through  the  lands  of  the  plaintiff  and  of  two  other  adjoin- 
ing proprietors,  agreed  to  make  such  culverts  and  crossings  as  might 
be  necessary  to  enable  the  pwties  "to  reasonably  occupy  their  land:.;. 
to  carry  off  surplus  water,  &c. ;"  and  that  upon  the  hillside  of  said  road 
a  sufficient  dram  should  be  made  and  kept  open  "for  tlie  discharge  of 
the  drainage."  The  company  built  a  culvert  across  its  road  south  of 
and  below  said  lands,  with  which  the  drain  on  the  hillside  of  tUe  road 
was  connected,  and  through  which  the  drainage  from  the  lands  of  tlu 
pfaintiff  was  discharged.  Held,  that  the  culverts  and  the  drain  form 
necessary  parta  of  the  plan  or  means  agiced  (m  for  draining  tlie  lands 
of  the  plaintiff  on  the  hillside  of  the  raikoad,  and  that  for  damages 
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caused  to  such  lands  by  the  obstraction  of  the  drain,  the  company  is 
liable,  although  the  obstruction  may  not  have  l>een  on  the  lands  of 
either  of  the  parties  granting  the  right  of  way.  Madden  y.  Bailroad 
Co.,  46. 

2.  The  clause  in  section  108  of  the  Justice's  code  of  1853,  which  author- 
ized the  defendant  to  withhold  the  amount  of  his  claim  which  is  in 
excess  of  the  jurisdiction  of  the  justice,  and  to  make  the  same  the  sub- 
ject of  a  subsequent  action,  does  not  relate  to  a  claim  for  unliquidated 
damages.  Where  such  is  the  nature  of  the  claim  the  whole  excess 
must  be  remitted,  or  the  justice  is  without  jurisdiction  to  act  upon  the 
claim.     Woolever  v.  Stewart,  146. 

8.  C.  agreed  to  sell  and  lease  to  A.  &  H.  all  the  coal  underlying  a  certain 
tract  of  land,  and  granted  to  them  the  possession  of  the  premises,  and 
the  exclusive  right  to  test  said  land  for  coal,  and  to  op:3n,  mine,  and 
remove  the  same,  if  discovered  in  sufficient  quantity  and  quality,  the 
coal  mined  to  be  paid  for  quarterly  per  ton.  They  were  to  test  the 
land,  by  drilling  or  otherwise,  withm  a  time  stated.  Upon  failure  to 
commence  mining  witliin  a  period  stipulated,  ihey  were  to  pay  an 
agreed  sum  annually,  which  was  to  be  treated  as  an  advance  on  coal 
thereafter  mined.  In  an  action  by  C.  to  recover  from  A.  &  H.  the 
annual  sums  agreed  to  be  paid  upon  failure  to  mine  within  the  stipu- 
lated time: 

Held,  That  if,  in  such  an  action,  it  appears  that  minable  coal  did  not 
exist  on  said  land,  there  can  be  no  recovery.     Cook  v.  Andrews,  174. 

4.  In  order  to  defeat  a  recovery  in  such  an  action,  the  burden  is  upon  A. 
&  H.,  to  allege  and  prove  the  non-existence  of  minable  coal  on  said 
land.    Id.  174. 

6.  Words  spoken  of  a  man,  imputing  to  him  an  act  of  sodomy,  are  not 
actiontibic  without  an  allegation  of  special  damage.  Dai>U  v.  Brown, 
27  Ohio  St.  326,  followed.     Meltin  v.   Weiant,  184. 

6.  H.  employed  N.  to  underpin  his  house,  to  protect  it  against  injury 
from  the  excavation  of  a  cellar  then  being  dug  on  an  adjacent  lot  by 
the  owner  thereof  ;  but  lujfore  N.  commenced  work  under  his  contract, 
the  house  was  injured  by  the  excavation. 

Held,  That  a  local  custom  was  unreasonable  and  void,  under  which  it 
would  be  the  duty  of  N.  to  enter  into  a  contract  or  arrangement  with 
the  owner  of  the  adjacent  lot  for  the  joint  prosecution  of  the  work  of 
underpinning  und  the  digging  of  the  cellar,  whereby  the  failure  of  N. 
to  make  such  arrangement  would  constitute  a  breach  of  his  contract 
NoUc  V.  HiU,  180. 

7.  Whether  N.  was  at  fault  in  not  commencing  work  under  the  contract 
to  underpin  before  injury  resulted  to  the  house  from  excavation  of  the 
cellar,  must  be  determined  by  the  contract  between  the  parties,  con- 
strued in  the  light  of  the  circumstances  of  the  case.    Id,  186. 

8.  In  an  action  brought  by  an  employee  of  a  railroad  company  against  it, 
to  recover  for  injury  sustained  while  in  the  discharge  of  liis  duty,  the 
negligence  charged  was  the  moving  of  a  car  under  which  the  plaintiff 
wad  working,  without  notice  or  warning.  The  proof  siiowcd  that  the 
negligence  in  not  giving  notice  or  warning  of  the  moving  of  the  car, 
was  attributable  to  the  foreman  under  whose  control  the  phiintiff  was 
working,  and  not  to  those  engaged  in  moving  the  car. 

Held,  that  the  cixsc  was  not  one  of  a  failure  of  proof  under  sectiq|i  183 
of  the  Code,  but,  at  most,  of  varijince  under  sections  131  and  132.  BaU' 
road  Co.  v.  LamUcy,  221. 

9.  It  is  the  duty  of  a  railroad  company  to  make  such  regulations  or  pro- 
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vision  for  the  safety  of  its  employees,  as  will  afford  them  reasonable 
protection  against  the  dangers  incident  to  the  performance  of  tlieir  re- 
spective duties.    Id.  221. 

10.  A  foreman  was  put  in  charge  of  a  set  of  hands,  whose  business  it  was 
to  repair  freight  cars  while  standing  on  the  track,  in  a  yard  of  the 
company,  in  which  trains  were  accustomed  to  be  made  up  ;  it  was 
also  the  duty  of  the  foreman  to  participate  with  the  hands  in  doing 
the  work.  While  the  foreman  and  a  hand  were  engaged  in  repairing  a 
car,  and  the  latter  was  at  work  under  the  car  by  the  order  of  the  fore- 
man, he  was  injured  by  the  striking  of  the  car  on  which  he  was  work- 
ing by  another  car  moving  on  the  same  track.  Held,  1.  That  the  hand 
was  the  subordinate  of  the  foreman,  in  respect  to  the  work  in  which 
be  was  engaged  at  the  time  he  was  injured.  2.  That  it  was  the  duty 
of  the  foreman,  in  putting  the  band  to  work  under  the  cur,  to  use  rea- 
sonable care  to  protect  him,  while  thus  engaged,  from  the  danger 
arising  from  the  switching  of  cars  and  the  making  up  of  trains  on  the 
same  track  ;  and  for  an  injury  resulting  from  the  want  of  such  care, 
the  company  is  liable.    Id.  221. 

11.  Where  the  property  of  a  firm,  including  the  good-will,  was  purchased 
by  one  of  the  merabera  for  a  gross  sum,  the  consideration  named  in  a 
deed  for  the  conveyance  of  the  real  estate,  which  was  inserted  by 
counsel  for  the  mere  purpose  of  determining  the  revenue  stamp  required, 
does  not  destroy  or  sever  the  entirety  of  the  consideration  for  the  pur- 
chase, as  fixed  by  the  contract  of  sale.    Burehardt  v.  Burcliardt,  261. 

12.  In  an  action  by  the  purchaser  of  the  good-will  of  a  firm,  for  a  breach 
of  the  rontmct  of  Sixlc,  the  measure  of  damages  is  not  the  amount  of 
improper  solicitation  of  the  customers  of  the  old  firm,  irrespective  of 
its  effects  upon  the  business  of  the  purchiiser.  The  damages  should  be 
measured  by  the  injury  sustained,  and  not  by  the  ineffectual  attempts 
to  injure.    Id.  281. 

13.  Where  the  cause  of  action  in  favor  of  the  purchaser  is  founded  on  a 
contract,  in  part  performance  of  which  a  mortgage  was  given  by  him 
to  the  vendor,  his  Ciiuse  of  action  can  be  asseriedby  way  of  counter- 
claim, in  an  action  brought  by  the  vendor  to  foreclose  the  mortgage. 
But  wliether  the  claim  of  the  purchaser  is  sought  to  l)e  enforced  by  an 
independent  action,  or  by  way  of  counter-claim,  the  measure  of  aam- 
ages  is  tlie  same.    Id.  261. 

14.  In  a  proceeding  in  mandamus,  where  judgment  is  given  for  the  plaint- 
iff, section  6753  of  the  revised  statutes  does  not  authorize  the  asrsess- 
ment  of  damages  against  the  state  in  favor  of  the  relator.  Ohio  ex  rcL 
v.  Boatd  of  Public  Works,  409. 

15.  Where  a  probate  jud^e  removes  an  assignee  in  tmst  for  the  benefit  of 
creditors,  and  orders  him  to  deliver  to  his  successor  the  property  and 
effects  in  his  hands  beloiiging  to  the  trust  estate,  whicli  order  he  fails 
to  comply  with,  an  action  will  lie  upon  the  bond  of  sucli  assignee,  in 
favor  of  his  successor,  to  recover  the  damages  resulting  from  the  fail- 
ure to  comply  with  such  order.     P/iillip  v.  lioss,  458. 

.10.  Where  a  village  council  and  a  niilway  company  agree,  under  the  stat- 
ute, as  to  the  terms  upon  which  the  company  may  use  the  streets  of 
the  village  for  its  road,  whereby  the  company  bound  itsi-lf  to  grade  and 
gravel  the  streets  so  used,  iu  a  manner  "to  the  acceptance  of  the 
council." — Held,  that  a  subsequent  ordinance  repealing  the  contract 
ordinance,  passed  with  intent  to  rescind  the  entire  contract,  being  in- 
operative, without  the  a.sscnt  of  tlie  company,  to  rescind  the  *jrant  of 
the  right  of  way,  is  also  inoperative  to  release  the  company  trom  its 
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obligation  to  grade  and  gravel  streets.    Eai/road  Co,  v.    Village  of 
Cartilage,  631. 

17.  That  upon  tbc  failure  of  such  company  within  a  reasonable  time  to 
grade  and  gravel  the  streets  as  per  contract,  a  right  of  action  accrues 
to  the  village  without  special  notice,  request  or  demand  on  the  com- 
pany to  perform  its  contract.    Id.  681. 

18.  It  is  not  essential  to  the  right  to  maintain  such  action  that  the  city 
should  have  established,  by  ordinance,  other  «han  the  contract  ordi- 
nance, the  permanent  grade  of  such  streets.    Id.  631. 

19.  Where  such  contract  provides  for  the  improvement  of  a  dedicated 
street  which  had  n3t  been  previously  accepted  by  the  council,  such 
contract  for  its  improvement  constitutes  an  acceptance  of  the  dedica- 
tion on  the  part  of  the  village.    Id.  631. 

20.  Under  the  statute,  the  exclusive  control  of  the  streets  is  in  the  council 
of  villages,  and  directions  by  the  mayor,  concerning  their  improvement, 
are  wholly  without  authority.    Id.  031. 

21.  The  measure  of  damages  for  the  breach  of  such  contract  on  the  part 
of  the  company,  is  the  reasonable  cost  of  doing  or  completing  the  work, 
and  upon  such  breach,  a  right  of  action  accrues  for  full  damages,  al- 
though the  work  has  not  been  done  or  completed  by  the  village.  Id. 
631. 

See  Neqlioence  ;  Coicmon  CAiiRiSR,  6,  7,  8. 
DEBTOR  AND  CREDITOR.    See  Actions,  1. 
DEED.     See  Conveyance,  3,  4,  5,  6,  7,  8,  9. 
DEMAND  AND  NOTICE.     See  Projcissort  Notes.  16,  19. 
DEVISE.     See  WiLL^fe. 

DIRECTORS  OF  COMMON  SCHOOLS.    See  Schools,  Public. 
DITCHES— 

1.  The  net  of  18G8  (05  Ohio  L.,  155),  in  relation  to  making  and  widening 
ditches,  is  a  valid  enactment,  as  applied  to  cases  in  which  damages  are 
not  claimed  ;  and  a  proceeding  for  the  purpose  of  widening  any  such 
ditch  niii^ht  be  instituted  by  one  petitioner,  though  the  ditch  was  con- 
fined to  Lis  own  lunds.     Rent  v.  Pvrkins,  639. 

2.  A  report  or  finding  of  a  jury  impaneled  under  that  act  is  invalid, 
where  the  report  or  finding  was  not  unanimous.    Id.  639. 

8.  Lands  in  an  incorporated  village  mny  be  assessed  by  the  trustees  of  a 
township  in  which  the  village  is  situated,  for  the  cost  of  widening  a 
ditch  within  the  township,  but  outside  of  the  village  limits ;  and  the 
fact  that  the  village  has  a  board  of  health  will  make  no  difference.    Id. 
639. 
See  Injunction,  10. 
DIVORCE  AND  ALIMONY— 
A  decree  for  divorce  and  alimony  granted  'to  a  wife  for  the  aggression  of 
her  husband,  provided  that  there  should  be  allowed  to  her,  "as  and  for 
alimony,  out  of  tlie  plaintiff's  (the  husband's)  real  property,  according 
to  the  statute  in  such  case  made  and  provided,"  certain  real  estate 
therein  described,— VM/,  ihat  under  the  act  of  1853,  51  Ohio  L.  377, 
§  7  (liev.   Stats.  5G9U),  she  became  vested,  by  force    of  the  decree, 
with  all  the  title  which  the  husband  had  in  the  premises.     QaUagher  v. 
Fleury.  590. 
DOWER— 
To  entitle  a  widow  to  dower  in  an  equitable  estate  of  her  husband  he 
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must  have  owned  said  estate  at  the  time  of  his  decease.    Bands  y, 

KcndcUl,  15  Ohio,  671,  followed.     Abbott  v.  Bono&rth,  605. 
EMBEZZLEMENT.    See  County  Treabubeb. 
EQUITABLE  TITLE.    Bee  Lease,  2. 
EQUITABLE  TRUST.    See  Trust,  3. 
EQUITY.     See  Contracts,   29 ;    Mortgages  of  Real  Property.  4 ; 

County  Treasurer  ;  Married  Women,  5 ;  Burchardt  v.  Burchardt, 

281 ;  JState  ex  rel.  v.  BaUroad  Co.,  484. 
ERROR— 

1.  In  proceedings  in  error,  under  the  civil  code,  to  reverse  a  judgment, 
the  court  must  disregard  any  error  or  defect  In  the  pleadings  or  p<o- 
ceedings  which  does  not  anect  the  substantial  rights  of  the  adverse 
part}'.     Bear  v.  Knowles,  43. 

2.  The  refusal  of  a  court,  in  which  a  civil  action  is  pending,  to  sustain  a 
motion  to  separately  state  and  number  several  causes  of  action  which 
may  be  united  in  one  petition,  is  not  an  error  for  which  the  final  judg- 
ment will  bo  reversed,  unless  it  appears  that  by  such  refusal  thcadverse 
party  has  been  deprived  of  a  substantial  right.    Id.  48. 

3.  Where  a  verdi,ct  is  rendered  under  the  act  of  1877  (74  Ohio  L.  389. 
§  1  ;  Rev.  Stats.  §  7240),  finding  a  prisoner  to,  be  sane,  eiTor 
will  not  lie  to  reverse  such  proceeding  for  alleged  errors  therein,  even 
after  his  conviction.     Inskeep  v.  State,  145. 

4  Where  it  appears  that  a  justice  of  the  peace  has  taken  and  approved 
bail  for  stay  of  execution,  on  a  judgment  on  his  docket,  by  which  exe- 
cution was  stayed  for  the  time  provided  by  the  statute,  it  will  be  pre- 
sumed, on  proceedings  in  error  by  the  judgment  debtoT,  to  reverse  said 
judgment,  that  the  judgment  was  stayed  at  his  instance.  Sfuifer  v. 
Hockheimer,  215. 

6.  In  such  a  proceeding  the  judgment  debtor  cannot  allege,  as  error, 
want  of  jurisdiction  of  the  court  below  over  his  person,  his  causing  an 
undertaking  for  stay  of  execution,  being  a  waiver  of  any  defect  in  the 
service  of  the  summons  in  the  action.  BusaeU  v.  Giles,  31  Ohio  St.  293, 
distinguished.    Id.  215. 

6.  A  proceeding  in  error,  to  reverse,  vacate,  or  modify  a  judgment  or 
final  order,  is  pot  commenced,  within  the  meaning  of  section  5:^3  of  the 
civil  code,  unless  the  petition  in  error  is  filed,  and  the  appearance  of 
defendants  in  erior  effected  by  service  of  summons  or  otherwise. 
Bovoen  v.  Bowen,  312. 

7.  Where  it  appears,  from  the  record,  that  the  petition  in  error  has  been 
filed,  but  service  of  summons  has  not  been  had,  or  the  appearance  of 
defendant  otherwise  effected  within  the  time  prescribed  by  the  statute, 
a  motion  to  strike  the  case  from  the  docket  is  a  proper  mode  of  pro- 

I  ceeding.  and  will  be  sustained,  unless  the  pUilntiff,  by  amendment  of 
his  petition,  alleges  facts  upon  which  issue  may  be  joined,  showing 
that  he  is  within  the  saving  clause  of  the  statute.     Id.  312. 

8.  The  allowance  of  an  injunction  by  this  court  in  a  case  on  error,  under 
section  5573  <if  the  revigi.»(l  statutes,  is  not  the  exercise  of  original,  l)ut 
of  appellate  jurisdiction,  and  is  intended  only  for  the  piotection  of  the 
rights  of  the  parties  in  the  suit  or  matter  under  review.  Yeoman  v. 
Ladcy,  41G. 

0.  WJierc  the  judgment,  for  the  reversal  of  which  error  is  prosecuted  in 
this  court,  is  pleade:l  as  an  estoppel  in  another  suit  between  the  siime 
pariius  it  is  competent  for  this  court  to  enjoin  the  prosecution  of  such 
suit  until  the  case  i.i  error  is  determined.     Id.  410. 
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10.  Where  a  party  remits  a  part  of  a  judgment  in  his  favor  to  avoid  a 
reversal  of  the  same,  he  cannot  prosecute  error  to  reverse  the  judgment 
thus  reduced  in  the  amount,  although  the  court  may  have  heen  wrong 
in  tinding  tiiat  the  judgment  was  excessive.  Railroad  Co,  v.  Mowery, 
418. 

ESTATES.    See  Wills. 

ESTOPPEL— 

1.  In  nn  action  on  a  promissory  note,  the  maker  is  not  estopped  from 
setting  up  want  of  consideration  or  fraud,  by  a  judgment  dismissing 
his  petition  on  the  merits,  in  an  action  brought  to  enjoin  the  negotia- 
tion of  I  he  note  and  to  obtjvin  its  surrender  and  cancellation,  although 
the  matter  set  up  as  a  defense  was  relied  on  as  the  ground  of  relief  m 
tlie  petition.     Cramer  v.  Moore,  347. 

2.  Whore  the  judgment,  for  the  reversal  of  which  error  is  prosecuted  in 
this  court,  in  pleaded  as  an  estoppel  in  another  suit  between  the  same 
parties,  it  is  competent  for  this  court  to  enjoin  the  probecuiion  of  such 
suit  until  the  case  in  error  is  determined.     Yeoman  v.  Lasiey,  41G. 

8.  A  judgment  of  dismissal  of  a  petition  for  the  s]>ecific  performance  of 
nn  agreement  and  of  a  counter-claim  asking  a  rescission  of  the  same,  is 
no  bar  to  an  action  for'  tlie  recovery  of  money  paid  on  the  agreement, 
although  the  cause  of  action  accrued  before  tlie  rendition  of  the  judg- 
ment.   Porter  v.   Wagner,  471. 

4.  Whei-e  a  judgment  between  the  parties  is  relied  upon  as  an  estoppel, 
the  question  is  not  what  the  court  might  have  decided  in  the  former 
action,  but  what  it  did  in  fact  decide,  as  shown  by  tlie  judgment. 
Jd,  471. 

5.  A  judgment  is  conclusive  by  way  of  estoppel  only  as  to  facts,  without 
the  proof  or  the  admission  of  which  it  could  not  have  been  rendered. 
Id.  4/1. 

See  Younff  v.  Hefner,  288;  Emerine  v.   O'Brien,  491;   Elevator  Co,  v. 
Brown,  008. 
EVIDENCE— 

1.  Before  a  bankrupt  can  maintain  an  action  on  a  claim,  which  under  the 
adjudiciition  in  bankruptcy  passed  to  the  assignee,  on  the  ground  that 
the  assignee  elected  not  to  take  such  claim,  it  devolves  upon  the  bank- 
rupt to  sliow  that  the  assignee  was  informed  of  the  nature  of  the  claim 
and  that  he  elected  not  to  take  it.     Buckingham  v.  Buckingham,  09. 

2.  The  fact  that  a  woman  bears  a  different  name  from  a  person  with 
whom  she  is  charged  to  have  been  intimate,  tends  to  prove  that  she  is 
not  the  latter's  wife.     Barnett  v.  Waixl,  107. 

8.  The  defendant  in  an  action  of  slander  was  charged  with  saying  of  the 
plamtiff  that  she  slept  wiih  a  man  not  her  hu8l)and.  The  proof  showed 
the  statement  to  be,  that  such  person  was  in  bed  with  Jicr.  Held,  (he 
want  of  correspondence  between  the  allegtition  aod  proof  raises  a  mere 
question  of  variance,  and  is  i:ot  a  failure  of  proof,  wiihin  the  meaning 
of  section  133  of  the  code  of  civil  procedure.    Id.  107. 

4.  In  an  action  by  a  creditor  of  a  firm  to  charge  the  defendant  as  a  mem- 
ber of  such  firm,  neither  the  reports  from  a  mercantile  agency,  nor  the 
declarations  of  other  third  parties,  arc  competent  evidence  to  estabUsh 
such  liability.     Cook  v.  Slate  Co.,  13o. 

5.  When  an  issue  of  fact  is  tried  to  the  court,  the  admission  of  incompe- 
tent  evidence  will  be  ground  for  reversal,  if  it  appears  that  upon  the 
competent  evidence  in  the  case,  the  finding  ought  not  to  have  been 
made.    Id.  130. 
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6.  Where  the  conduct  of  a  party  is  relied  upon  to  charge  him  as  a  mem- 
ber of  a  firm  of  which  he  is  not  in  fact  a  member,  it  should  appear  that 
the  creditor  relied  on  such  conduct,  and  trusted  the  firm  on  the  faith 
of  such  party  being  a  member.    Id.  185. 

7.  The  date  annexed  to  items  in  the  copy  of  an  account  pleaded  as  a  set- 
off, filed  with  the  answer,  does  not  conclude  the  party  as  to  the  time 
when  bis  claim  accrued.    McEwing  v.  James,  152. 

8.  The  consent  of  parties  to  a  judgment  in  open  court,  at  the  time  it  is 
rendered,  that  one  or  more  of  the  defendants  ma^  be  certified  as  sure- 
ties, as  provided  in  section  449  of  the  civil  code,  is  sufilcient,  without 
other  evidence,  to  authorize  the  entry  of  a  certificate  of  such  surety- 
ship.    Peters  v.  Mc  WUUams,  155. 

9.  In  the  record  of  a  judgment  against  three  persons  it  appears  that,  on 
motion  and  by  consent  of  parties,  the  judgment  is  to  stand  against  one 
as  a  surety  only.  Held,  that  this  is  a  sufflcicnt  certificate  that  be  is 
such  surety,  to  authorize  him  to  maintain  an  action  to  revive  said  judg- 
ment after  it  has  become  dormant,  under  the  provisions  of  the  act  of 
Fcbruiuy  6,  1871.     68  O.  L.  17,  18.     Id,  155. 

10.  0.  agreed  to  sell  and  lease  to  A.  &  H.  all  the  coal  underlying  a  certain 
tract  of  land,  and  granted  to  them  the  possession  of  the  premises,  and 
the  exclusive  right  to  test  said  land  for  coal,  and  to  open,  mine  and 
remove  the  same,  if  discovered  in  suflicient  quantity  and  quality,  the 
coal  mined  to  be  paid  for  quarterly  per  ton.  They  were  to  test  the 
land,  by  drilling  or  otherwise,  within  a  time  stated.  Upon  failure  to 
commence  mining  within  a  period  stipulated,  ihcy  were  to  pay  an 
agreed  sum  annually,  which  was  to  be  treated  as  an  advance  on  coal 
thereafter  mined,  in  an  action  by  C.  to  recover  from  A.  &  H.  the 
annual  sums  agreed  to  be  paid  upon  failure  to  mine  within  the  stipu- 
lated time: 

Held,  That  if,  in  such  an  action,  it  appears  that  minable  coal  did  not  exist 
on  said  land,  there  can  be  no  recovery.     Cook  v.  Andrews,  174. 

11.  In  order  to  defeat  a  recovery  in  such  an  action,  the  burden  is  upon 
A.  &  H. ,  to  allege  and  prove  the  non-existence  of  minable  coal  on  said 
land.    Id,  174. 

12.  The  genuineness  of  a  writing  was  in  controversy  in  a  cause,  and  an 
expert,  called  as  a  witness,  stated,  in  connection  with  his  opinion, 
which  opinion  was  matnial  upon  the  matters  so  in  controversy,  cer- 
tain facts  upon  which  the  opinion  was  founded,  and  the  court  after- 
ward excluded  from  the  consideration  of  the  jury  such  facts,  but  refused 
to  exclude  the  opinion.     lleUl,  that  this  was  error.    Koons  v.  SlaUt  195. 

13.  On  the  trial  of  a  party  charged  with  uttering  and  publishing  a  check 
as  true  and  genuine,  an  expert  was  called  for  the  State  who  had  seen 
the  alleged  lorged  check  several  montlis  previously,  and  to  whom  a  gen- 
uine signature  of  the  accused  was  shown  on  such  trial.  Held,  that,  the 
state  being  unable  to  produce  such  check,  tlie  presence  of  such  check 
on  the  trial  was  not  indispensable  to  the  competency  of  the  witness  to 
testify  to  the  fact  that  the  check  and  signature  were  in  the  same  hand- 
writing.   Id.  195. 

14.  Where,  on  the  trial  of  one  charged  with  uttering  a  forged  check, 
signed  *' John  B.  Brown,"  an  expert  in  bandwnting  who  hud  seen  the 
check  several  months  previously,  but  W\  never  seen  the  accused  write, 
and  was  not  acquainted  with  his  haii^ivj^  u\ng>  was  called  as  a  witness, 
and  a  genuine  signature  of  the  accu^^\t  C  ^'  ^oons,"  was  exhibited 
to  him.  which  furnished  the  only  kno\3  iite  V^oliad  ottlie  handwriting 
of  the  accused.    Held,  that  before   t\^\e^^tt\G?a  sUouVOl  b^  aWowed  lo 
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give  his  opinion  to  the  jury  as  to  whether  the  check  and  signature  was 
written  by  the  same  person,  it  ought  to  appear  to  the  court,  from  an 
examination  of  the  witness,  that  the  signature  of  the  accused  consti- 
tuted a  sufiicient  basis  upon  which  the  witness  could  form  an  opinion 
whether  the  check  was  in  the  handwriting  of  the  accused.    Id.  11)5. 

15.  A  policy  of  insurance  upon  the  life  of  C.  was  issued  on  the  joint  ap- 
plication of  himself  and  wife,  for  her  sole  beneflt.  In  answer  to  a 
question  in  the  application,  C.  stated  that  he  had  had  no  sickness  or 
disease  during  the  seven  years  then  last  past.  It  was  stipulated  in  the 
policy  that  if  the  statements  in  the  application  were  not  in  all  respects 
true,  the  policy  should  become  void.  J2i?W,  in  an  action  by  the  wife 
upon  the  policy,  the  declarations  of  C,  made  prior  to  the  application, 
and  lending  to  show  ttiat  said  statement  was,  to  his  knowledge,  un- 
true, are  incompetent.     Ins,  Co.  v.  Clueettr^  201. 

16.  The  court  permitted  counsel  for  one  of  the  parties,  in  argument  to 
the  jury,  to  read  and  comment  upon  matter  not  in  evidence,  nor  rele- 
vant to  the  issue,  and  which  was  prejudicial  to  the  opposite  parly, 
lleM,  an  irregularity,  or  abuse  of  discretion  which  prevented  a  fair  trial, 
and  for  which  the  verdict  should  be  set  aside  and  a  new  trial  ordered. 
Id.  201. 

17.  Tne  legal  presumption  of  death  which  arises  from  the  absence  of  one 
from  his  home  for  the  period  of  seven  vears,  and  who  in  the  meantime 
2s  not  heard  of,  is  but  prima  facie  evidence  of  the  fact,  and  may  be  re- 
butted by  counter-proof.     Youngs  v.  Hcffner^  232. 

18.  While  the  statute  allowing  parties  to  contract  for  ten  per  cent,  in- 
terest was  in  force,  C.  executed  to  B.  his  promissory  note,  payable  on 
time,  without  interest.  Before  maturitv,  B.  negotiated  the  note  to  W., 
who  brought  an  action  to  recover  a  balance  due  thereon,  with  ten  per 
cent,  interest,  alleging  for  that  purpose  a  promise  in  writing  by  C.  to 
that  effect,  made  after  maturity,  in  consideration  of  an  agreement  by 
W.  for  further  time,  which  haci  been  granted.     Hdd, 

The  burden  of  proving  a  valid  modification  of  the  terms  of  the  note,  by 
which  the  debtor  became  liable  to  the  higlier  rate  of  interest  under  the 
statute,  was  upon  the  plaintilf.     Andrews  v.  Campbell,  301. 

19.  The  new  promise  of  C.  to  pay  interest  at  ten  per  cent,  until  the  note 
was  paid,  must  be  supported  by  a  sufficient  considenitioii ;  and  where 
it  is  alleged  that  the  promise  was  made  in  consideration  of  a  mutual 
promise  by  W.  to  give  time,  it  must  appear  that  his  promise  to  give 
time  was  so  definite  in  its  terms  as  to  be' enforceanle  by  C.     Id.  861. 

20.  The  mere  fact  that  in  pursuance  of  his  promise,  C.  had  for  several 
years  annually  paid  interest  at  ten  per  cent.,  and  had  not  been  pressed 
for  payment  of  the  principal,  docs  not  raise  the  presumption  of  such  a 
pre-existing  modification  of  the  original  contract,  as  the  statute  re- 
quires.    Id.  301. 

21.  I  ayraents  of  interest,  made  in  pursuance  of  said  promise,  while  the 
ten  per  cent,  statute  was  in  force,  are  binding  upon  C,  but  payments 
made  afterward,  in  excess  of  six  per  cent.,  are  to  be  applied  to  the  prin- 
cipal.   Id.  301. 

22.  The  written  statements  of  B.,  made  after  he  had  parted  with  the 
note,  and  contained  in  a  contract  with  W.  concerning  the  same,  tend- 
ing to  show  the  alleged  consideration  for  O.'s  promise,  are  not  admissi- 
ble in  this  action  against  C,  though  B.  was  dead,  it  not  appearing  that 
C.  was  a  party  to,  or  had  notice  of,  said  contract  between  B.  and  W. 
Id.  801. 

d8.  In  an  action  to  foreclose  a  mortgage,  the  defense  was  set  up,  that  the 
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mortgage  was  given  to  secure  double  the  amount  of  the  money  loaned 
thereon  by  the  mortgagee,  with  intent  to  defraud  the  creditors  of  the 
mortgagor.  Held, 
That  the  consideration  of  said  mortgage  being  entire  and  illegal,  a 
court  of  equity  will  not  aid  its  foreclosure.  JfcQuade  v.  Bostcrans, 
442. 

24.  The  defense  of  illegality  of  consideration  in  such  case,  may  be  made 
by  the  mortgac:or  or  by  iiny  person  succeeding  to  his  interest;  hence, 
it  is  error  for  the  court  to  exclude  testimony  offered  by  the  defendant 
to  estabUsh  such  defense.    Id,  443. 

25.  Under  section  814  of  the  code  of  1853,  as  amended  April  18,  1870  (67 
Ohio  L.  Ill),  which  provides:  "  The  following  persons  shall  be  incom- 
petent to  testify:  .  .  .  7th.— Husband  and  Avife  concerning  any  com- 
munication made  by  one  to  the  other  during  coverture,  or  any  act  done 
by  either  in  the  presence  of  the  other  during  coverture,  unless  such 
communication  was  made  or  such  act  was  done  within  the  known 
presence,  hearing  or  knowled^  of  a  third  person  competent  of  being  a 
witness,"  &c.  Held,  a  husband  or  wife  called  to  lestify  to  such  commu- 
nication or  act  is  competent  to  lestify  as  to  the  known  presence,  hear- 
ing or  knowledge  of  such  third  person.     McCagae  v.  MiUcr,  595. 

20.  In  an  indictment  for  larceny  it  was  alleged  that  the  stolen  chattels 
were  the  property  of  the  P.  C.  &  St.  L.  li'y  Co.,  the  "c  mpany  then 
and  there  bci.ig  a  body  corporate;"  but  no  direct  evidence  was  oifered 
that  the  company  was  incorp.)rated.  Held,  that  the  want  of  such  evi- 
dence afforded  no  ground  for  a  new  trial.  Burke  v.  State,  34  Ohio  St. 
79,  followed.     Murphy  v.  State,  028. 

27.  Where  two  persons  charged  with  a  larceny,  having  the  stolen  prop- 
erty in  their  possession,  were  taken  into  custody  by  a  police  officer,  the 
declarations  of  one  of  them,  assuming  to  speak  for  and  implicating 
both,  made  to  the  officer  in  the  presenee  and  hearing  of  the  other 
person  charged,  who  remained  silent,  are  competent  evidence  for  the 
state  on  the  separate  trial  of  the  latter.     Id.  028. 

28.  A  passenger  by  railroad  train,  as  soon  as  practicable  after  its  arrival 
at  the  place  of  destination,  presented  to  the  agent  in  charge  of  the 
baggage-room  a  check  for  his  baggage  and  demanded  the  same,  which 
baggage  he  had  delivered  to  t!ie  carrier  when  he  took  passage  on  the 
tram.  The  agent  being  unable  to  find  the  baggage,  took  the  number 
of  the  check,  and  requested  the  passenger  to  call  again.  On  the  same 
evening  the  passenger  returned  to  the  depot,  but  the  agent  informed 
him  tliat  he  ha  I  made  further  search  and  the  baggage  could  not  be 
found.  Held,  that  such  acts  and  declarations  of  the  agent  were  com- 
petent evidence  for  the  pussenijer  in  his  action  against  the  carrier  for 
loss  of  such  baggage.     liailroad  Co.  v.  Campbell,  0 17. 

29.  Lessees  brought  suit  against  their  lessor,  under  a  clause  in  their 
lease  which  eniiiled  them,  at  the  end  of  their  term,  to  payment  for 
improvements  placed  by  them  on  the  premises.  The  lessor  d<  tended 
on  the  ground  that  bv  a  cl.uise  in  the  lease  the  lessees  were  required  to 
renew,  if  the  lessor  should,  during  the,t»^.rra,  "purchase  the  liile  in  fee 
simple  to  said  premises,"  in  which  event  the  lessees  should  not  be 
entitled  to  payment  for  improvements  until  ths  expiration  of  the 
teim  in  renewal ;  and  that  he  had,  during  the  original  term,  purchased 
such  title  in  fee  simple,  and  given  the  lessees  notice  that  he  required 
them  to  renew.  Held,  that  in  such  action,  it  is  not  sufficient  for 
the  lessor,  in  proving  his  title,  to  show  that  he  had,  during  the  term, 
made  an  agreement  with  the  owners  of  the  fee  for  the  purchase  of  the 
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premises,  the  evidence  further  showing  that  he  had  not,  during  the 
term,  paid  the  purchase-money  or  received  a  convejanoe.  Elevator  Co. 
V.  Brown,  660. 

80.  Whether  temporary  and  partial  occupancy  of  premises  by  lessees, 
^  after  the  expiration  of  the  term  mentioned  in  the  lease,  should  be  re- 
'        garded  as  consent  to  or  in  effect  a  renewal,  under  a  clause  in  the  lease 

by  which  the  lessees  agreed  to  renew  in  case  the  lessor  purchased  the 
title  in  fee  during  the  term,  is  to  be  determined,  not  merely  from  proof 
of  such  occupancy,  but  from  the  facts  in  connection  with  such  occu- 
pancy.   Id.  660. 

81.  In  an  action  to  enforce  a  written  instrument,  in  the  form  of  a  real 
estate  mortgage,  and  purporting  to  have  been  executed  and  acknowl- 
edged as  required  by  statute,  nn  answer  setting  forth  thai  the  defendant 
never  acknowledged  the  execution  of  such  instrument,  is  sufQdent. 
WUUofMon  V.  Cai*8kadden,  664. 

82.  In  such  action,  where  it  appears  that  the  delivery  of  such  instrument 
was  made  by  one  of  several  persons  who  signed  the  same,  it  may  be 
shown  by  the  others  that  the  delivery  as  to  them  was  unauthorized  and 
fraudulent.    Jd.  664. 

See  Nolte  v.  HUl,  186;  Ebbor,  4;  Pbomibbobt  Kotes,  9. 
EXCAVATIONS— 

H.  employed  N.  to  underpin  his  house,  to  protect  it  against  injury  from 
the  excavation  of  a  cellar  then  being  dug  on  an  adjacent  lot  by  the 
owner  thereof;  but  before  N.  commenced  work  under  his  contract,  the 
house  was  injured  by  the  excavation. 

Held,  1.  That  a  local  custom  was  unreasonable  and  void,  under  which  it 
would  be  the  duty  of  N.  to  enter  into  a  contract  or  arrangement  with 
the  owner  of  the  adjacent  lot  for  the  joint  prosecution  of  the  work  of 
underpinning  and  the  digging  of  the  cellar,  whereby  the  failure  of  K. 
to  make  such  arrangement  would  constitute  a  breach  of  his  contract. 
Mite  v.  HUl,  186. 

2.  Whether  N.  was  at  fault  in  not  commencing  work  under  the  contract 
to  underpin  before  injury  resulted  to  the  house  from  excavation  of  the 
cellar,  must  lie  determined  by  the  contnict  between  the  parties,  con- 
strued in  the  light  of  the  circumstances  of  the  case.    Id,  186. 

EXECUTIONS— 
1.  April  3,  A.,  B.  and  C.  commenced  actions  and  sued  out  attachments, 
which  were  on  the  same  day  sei-ved  by  seizure  of  a  stock  of  goods  of 
the  defendant.  April  5,  6,  14  and  20,  other  creditors  also  issued  attach- 
ments, which  were  delivered  to  the  same  officer,  at  their  respective 
dates,  and  levied  on  the  goods  in  his  custody  under  the  prior  writs; 
eacli  of  said  levies  ])eing  made  subject  to  prior  levies.  May  8,  A.,  B. 
and  C.  obtained  judgments,  and  on  the  same  day  issued  general  exeeu- 
liana,  instead  of  orders  of  sale  of  the  attached  property,  under  which  a 
sale  was  made  of  the  same  May  20,  and  the  mv/uey  brought  into  court. 
Juno  15  the  other  creditoi*s  also  obtained  judgments  and  orders  of  sak% 
and  while  a  motion  of  A.,  B.  and  0.  was  pending  to  award  to  them  the 
money,  which  was  not  sutilcient  to  pay  all,  on  the  ground  of  their  prior 
attachments,  the  other  creditors  issued  orders  of  sale  thereon.  Held, 
that  the  issuing  of  a  general  execution,  instead  of  an  order  for  the  sale 
of  the  attached  property,  and  a  sale  of  said  property  thereon,  were  not 
of  themselves  a  waiver  or  abandonment  of  the  priority  acquired  by  the 
attachment,  and  that  the  money  arising  from  such  sale  should  l>e  dis- 
tributed according  to  such  priority.     Idebman  v.  AaftJbacker,  94. 
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execijTors  and  administrators— 

A  testator  by  his  will  gave  to  his  widow  the  use  of  certain  real  estate 
during  widowhood,  and  provided,  that  when  she  ceased  to  be  his  widow 
'*the  benefits"  of  tho  land  should  be  equally  diyided  between  his 
children  and  a  grandson.  He  then  directed  that  when  his  son  Samuel 
should  arrive  at  the  a^e  of  twenty-one  years,  the  land  should  be  sold, 
provided  his  wife's  widowhood  should  have  ceased  before  that  time, 
and  directed  the  proceeds  of  the  sale  to  be  divided,  to  two  of  his  sons 
and  his  grandson  two  shares  each,  and  to  the  rest  of  his  children  one 
share  each.  He  appointed  executors  **  to  act  and  seethe  accomplish- 
ment of"  his  ^ill,  according  to  its  true  intent  and  meaning, — Hdd, 

1.  That  by  the  terms  "profits  and  benefits"  the  testator  did  not  intend 
to  devise  the  fee.     CoUier  v.  Grimsey,  17. 

2.  That  the  direction  to  sell  the  land  was  not  contingent  upon  the  termi- 
nation of  the  estate  of  the  widow  before  Samuel  became  of  age ;  but  that 
the  direction  to  sell  was  imperative,  and  that  the  time  of  we  sale  wt\s 
to  be  after  Samuel  became  of  age,  and  after  the  widow's  estate  ceased. 
Id.  17.  * 

8.  That  under  the  direction  to  sell,  the  land  is  to  be  regarded,  for  the 

Surposes  of  distribution,  as  converted  into  money;  and  that  the  chil- 
ren  and  grandchild  took,  at  the  death  of  the  testator,  a  vested  interest 
in  the  proceeds  of  the  sale.    Id.  17. 

4.  The  duty  of  making  the  sale  and  dividing  the  proceeds  is  imposed  by 
the  will  on  the  executors,  and  as  one  of  them  declined  to  qualify,  the 
duty  of  executing  the  trust  devolved,  under  the  statute,  upon  the  other. 
Id.  17. 

6.  The  grandson  having  died,  his  personal  representative,  in  an  action  to 
enforce  the  trust,  ought  to  be  made  a  party.     Id.  17. 

6.  A  plaintiff  sued  an  administrator  for  money  placed  in  the  hands  of  his 
intestate,  which  it  was  averred  was  so  received  upon  tho  "express 
trust,"  to  be  repaid  to  the  plaintiff  on  the  death  of  the  intestate.  Ileldy 
that  the  transaction  did  not  constitute  an  equitable  trust,  but  merely 
created  the  relation  of  debtor  and  creditor,  between  the  intestate  anil 
the  plaintiff.    KeraJiaw  v.  Snowden,  181. 

7.  In  such  case,  the  cause  of  action  did  not  accrue  until  the  death  of  the 
intestate.     Id.  181. 

8.  In  an  action  against  an  administrator,  the  objection  that  the  claim 
sued  on  was  not  presented  for  allowance  before  the  action  wi\s  brought, 
is  waived,  where  the  administrator  joins  issue  and  goes  to  trial  on  the 
validity  of  the  plaintiffs'  claim  without  objection.  Pepper  v.  Sidwell, 
454. 

See  Guardian  and  Waiid,  1,  2,  8. 

EXEMPTIOlJ^— 

1.  The  act  of  May  1,  1861  (58  O.  L.  113),  which  exempts  from  sale  tho 
property  of  persons  belonging  to  the  militia  of  Ohio,  who  have  been 
mustered  into  the  military  service  of  the  United  States  under  any  requi- 
sition of  the  president,  is  an  act  conferring  upon  a  certain  class  of  per- 
sons, a  right  or  privilege,  which  must  be  asserted  by  him  who  seeks  its 
benefit.     8J:edd  v.  Sedgeley,  483. 

2.  Where,  after  judgment  and  order  of  sale  have  been  duly  and  regularly 
entered  in  an  action  to  foreclose  a  mortgage,  the  mortgagor  becomes 
entitled  to  tl^is  exemption,  by  being  mustered  into  the  United  States 
service  for  three;  years,  if  the  war  should  last  that  long,  and  a  sale  is 
made  and  confirmed,  and  deed  exocutod  to  the  purchaser,  while  he  is 
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still  in  such  service,  the  sale  and  proceedings  are  not  yoid,  but  voidable 
only.    id.  483. 

3.  In  case  of  a  sale  of  the  mortgaged  premises  upon  a  decree  of  foreclos- 
ure, while  the  mortgagor  is  entitled  to  such  exemption,  and  the  sale  is 
confirmed,  deed  made  and  possession  taken  without  objection  by  him, 
his  proijcr  mode  of  relief,  if  entitled  to  any,  after  confirmation,  and  the 
proceedings  are  not  reversible  for  enx)r,  is  by  a  direct  proceeding  in 
that  case,  to  have  such  sale  and  confirmation  set  aside.    Id.  483. 

4.  In  an  action  by  a  plaintiff  in  attachment  against  a  garnishee  to  recover 
money  due  from  him  to  the  defendant  in  attachment,  the  latter,  who 
claims  to  have  selected  and  to  hold  the  same  exempt  from  being  ap- 
plied to  the  payment  of  plaintiff's  claim,  is  a  proper  party  to  the  action, 
and  should  be  permitted  to  show  liis  selection  and  assert  his  right  to 
the  exemption.     ChUcote  v.  Cenley,  545. 

6.  Section  8  of  the  homestead  act  as  amended  March  22,  1858  (S.  &  C. 
1146),  provided:  "That  it  shall  be  lawful  for  any  resident  of  Ohio,  being 
the  head'of  a  family  and  not  the  owner  of  a  homestead,  to  hold  exempt 
from  execution  or  sale  as  aforesaid,  personal  property  to  be  selected  by 
such  person,  not  exceeding  three  hundred  dollars  in  value,  in  addition 
to  the  amount  of  chattel  propertjr  now  by  law  exempted."  Hdd^  1. 
**  Personal  property,"  construed  in  connection  with  other  statutes  in 
pari  materia,  includes  credits  and  nionej's  selected  by  the  debtor.  2. 
Credits  and  moneys  selected  by  the  debtor  cannot  be  taken  and  held 
under  an  order  of  attiichment  or  by  garnishee  process.    Id,  545. 

EXPERTS.     See  Evidence,  12,  13,  14. 

EXPRESS  TRUST.     See  Trusts,  3. 

FORECLOSURE.    See  Mortgages  of  Realtt. 

FORGERY.     See  Emenne  v.  (TBrien, 

FRAUD— 
1.  In  an  action  to  enforce  a  written  instrument,  in  the  form  of  a  real  estate 
mortgage,  and  purporting  to  have  been  executed  and  acknowledged  as 
requirca  by  statute,  an  answer  settiuj^  forth  that  the  defendant  never 
acknowledged  the  execution  of  such  instrument,  is  sufficient.    WilUam- 
9on  V.  Ourskadden,  6G4. 
2   In  such  action,  where  it  appears  that  the  delivery  of  such  instrument 
was  made  by  one  of  several  persons  who  si  ^ned  the  same,  it  may  be 
shown  by  the  others  tliat  the  delivery  as  to  them  was  unauthorized  and 
fraudulent.     Id.  634. 
See  Estoppel,  1;  Promissory  Notes,  16,  17,  18, 10;  McQuade  v.  Bote- 
crans,  442. 

FRAUDS,  STATUTE  OF— 

1.  C,  who  was  a  large  stockholder  of  a  business  corporation,  and  presi- 
dent thereof,  verbally  promised  M.  that  if  he  would  subscribe  and  pay 
$"ilOO  to  the  capital  stock  of  the  company,  he  should,  within  one  year, 
receive  fifteen  per  cent,  on  the  amount  invested.  M.  in  consideration 
of  this  promise,  subscribed  and  paid  for  the  stock.  No  diviilend.2  were 
m:ide  or  eanied  within  the  year.  Held,  that  this  was  not  a  contract  to 
answer  for  the  debt,  default  or  miscarriage  of  another.  Mooreliouse  v.. 
Crangle,  130. 

2.  A.  let  a  contract  to  B.  for  fum'ishin/^  materials  and  buildinff  alouso 
for  a  stipul.ited  sum.  B.  emplovcd  C.  to  furnish  materials  and  to  per- 
form the  labor  of  plastering.  When  the  building  was  completed,  ex- 
cept a  small  pari  of  the  plasteiing,  C,  in  the  absence  of  B.,  infoimed 
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A.  that  he  would  not  finish  the  plastering;  unless  A.  would  agree  to  pay 
him;  and  A.  replied,  "Finish  the  plastering  and  I  will  see  you  paici." 
Tlie  obligations  of  B.  to  complete  the  house  and  to  pay  0.  not  being 
released,  Held,  that  th**.  verbal  promise  of  A.  to  see  C.  paid  was  within 
tlie  statute  of  frauds.    Bireliell  v.  Neaster,  381. 

8.  The  fact  that  there  was  due  from  A.  to  B.,  at  the  time  the  promise  was 
made,  a  sum  sufficient  to  pay  the  balance  to  C,  did  not  take  the  prom- 
ise out  of  the  statute.     Id.  831. 

4.  In  an  action  by  C.  against  A.  upon  such  promise,  issue  being  joined 
by  a  general  denial,  it  was  competent  for  A.  to  rely  upon  the  statute  of 
frauds.    Id.  331. 

"FROM  AND  AFTER."    See  Time. 

GAME— 
Under  section  88,  chapter  B,  title  1,  of  the  crimes  act  of  May  5,  1877,  it  is 
unlawful  to  shoot  at  or  kill  wild  ducks  on  the  lands  of  another  person, 
although  within  the  channel  of  a  navigable  river,  when  the  owner  has 
set  up,  in  a  conspicuous  place  on  the  shore,  "  a  board  inscribed  in  leg- 
ible English  characters,  thus,  *  No  shooting  or  hunting  allowed  on  these 
premises.'"    State\.  SJuinnon,  ^2%, 

GARNISHEE.    See  Attachment,  2,  3. 

GENERziL  ASSEMBLY.    See  Constitutionai,  Law,  5,  8,  9, 10. 

GIFT.     See  Wills,  7. 

GOOD-WILL— 

1.  Wh^re  the  property  of  a  firm,  including  me  good-will,  was  purchased 
by  one  of  the  members  for  a  gross  sum,  the  considenition  named  in  a 
deed  for  the  conveyance  of  the  real  estate,  which  was  inserted  by 
counsel  for  the  mere  purpose  of  determining  the  revenue  stamp  re- 
quired, does  not  destroy  or  sever  the  entirety  of  the  consideration  for 
tne  purchase,  as  fixed  by  the  contract  of  sale.  BurcJiardt  v.  Burchardt, 
261. 

2.  In  an  action  by  the  purchaser  of  the  good-will  of  a  firm,  for  a  breach 
of  the  contract  of  sale,  the  measure  of  damages  is  not  the  amount  of 
improper  solicitation  of  the  customers  of  the  old  firm,  irrespective  of 
its  effect  upon  the  business  of  the  purchaser.  The  damages  should  be 
measured  by  the  injury  sustained,  and  not  by  the  ineffectual  attempts 
to  injure.    Id.  2G1. 

8.  M.  a  married  woman,  engaged  in  carrying  on  the  business  of  millinery 
and  dressmaking  with  her  separate  property,  and  on  her  own  acooimt, 
in  the  town  of  F.,  sold  her  stock  of  goods  together  with  the  good-will 
of  the  business,  and  engaged  not  to  carry  on  the  business  at  any  time  in 
the  future  at  the  town  of  F.,  or  at  any  place  within  such  distance  of 
said  town  as  would  interfere  wilh  such  business,  whether  the  same  was 
carried  on  by  the  purchasers,  or  their  successors. 

ffeld,  that  such  agreement  in  equity  is  bindinfi^,  and  that,  in  an  action 
brought  b}''  the  successors  of  the  purchasers,  M.  will  be  enjoined  from 
carrying  on  such  business  in  violation  of  the  agreement.  Morgan  v. 
Perkamus,  517. 

GRAND  JURY.     See  Jury,  2,  8. 

GUARDIAN  AND  WARD— 
1.  Under  the  act  relating  to  guai-dians,  pasred  February  9,  1824  (2  Chase 
1317;  Swan  Rev.  St.  444),  the  only  power  to  authorize  a  guardian  to 
sell  the  real  estate  of  his  ward,  prior  to  the  creation  of  the  probate 
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Guardian  and  Ward — Continued. 

court,  was  vested  in  the  couit  of  common  plena  ctf  the  county  in  which 
the  guardian  was  appointed.     Fore^man  v.  Haag,  102. 

2.  The  provision  in  section  8  of  the  amendatory  act  of  February  23. 1846 
(2  Curwin  1237;  Swan  Rev.  St.  447),  requiring  guardians  to  be  governed, 
**  in  the  execution  of  nny  order  of  sale  "  of  the  real  estat-e  of  their  warJj», 
"by  tlic  same  regultitions  that  mav  be  prescribed  and  in  force  whc:i 
such  order  is  made,  for  the  sale  '*  of  lands  by  administrators,  does  not 
prescribe  tlie  court  to  which  application  may  be  made  by  the  guanliau 
to  obtain  such  order  of  sale:  but  relates  to  the  manner  in  which  the 
order  is  to  be  executed  ^fx^v  it  ha8  been  granted  by  the  proper  court.  M, 
102. 

3.  The  concurrent  jurisdiction  conferred  upon  probate  courts,  in  the  rale 
of  lunds  on  petition  bv  executors,  administrators  and  guardians,  bj 
section  3  of  the  act  of  ftkrch  14,  1853  (3  C\irwin  2041;  S.  <fc  C.  1213), 
vests  in  the  probate  courts  of  the  several  counties  only  such  jurisdiction 
in  regard  to  ordering  such  sales  as  was  possessed  by  the  courts  of  com- 
mon pleas  in  such  counties  respectively.  Hence,  where,  at  the  time  of 
the  passage  of  said  act,  the  court  of  common  pletis  in  a  particular 
county  was  not  authorized  to  order  the  sale  of  the  lands  of  a  ward,  on 
the  application  of  his  guardian,  the  probate  court  of  such  county  could 
not  order  such  sale.    Id.  102. 

4.  The  probate  court  of  Pickaway  county  duly  appointed,   in  1853, 
t       guardians  for  certain  minors  residing  in  said  county.     On  proceedings 

instituted  by  the  guardians  in  the  probate  court  of  Cuyahoga  county, 
certain  real  estate  of  the  wards  situate  in  the  county  last  named  was,  in 
1854,  sold  by  order  of  that  court,  the  sale  conflrmecf  and  deeds  executed 
accordingly, — Held,  that  the  proceedings  had  in  the  probate  court  of 
Cuyahoga  county  were  void  for  want  of  jurisdiction,  id.  102. 
'  B.  was  appointed  and  qualified  as  guardian  of  C,,  an  infant,  and. a  person 
of  unsound  mind;  but  the  record  was  silent  as  to  the  grounds  of  the 
appointment.  C.  was  of  unsound  mind  when  she  arriveii  of  age,  and 
so  continues.  For  more  than  seven  years  after  C.  was  of  age  B.  acted 
as  her  guardian,  and  was  i-epeatedly  so  recognized  by  the  court  in  set- 
tling his  accounts,  in  requiring  a  new  bond,  approving  the  same  when 
presented,  and  in  accepting  his  resignation  and  settling  his  final  account. 
Held, 

5.  That,  as  the  court  had  jurisdiction  to  appoint  a  ^ardian,  on  the 
grounds  of  lunacy  as  well  as  infancy,  the  presumption  is,  upon  the 
facts  stated,  that  the  appointment  covered  both  grounds.  King  v.  Bell, 
4(J0. 

6.  That  in  such  case,  the  taking  of  the  new  bond  after  C.  arrived  of  age, 
but  while  still  of  unsound  mind,  was  authorized  by  law.    Id.  460. 

7.  The  sureties  on  such  new  bond  are  liable  for  a  breach  of  its  conditions. 
^         Id.  460. 

8.  The  36th  section  of  the  act  of  1816  (2  Chase.  935),  which  gave  to  courts 
of  common  pleas  the  power  to  appoint  guardians  to  minors,  and  to 
authorize  such  guardians  or  any  guardian  theretofore  chosen  or  ap- 
pointed to  sell  all  or  part  of  the  real  estate  of  their  wards  for  their 

.  support  or  education,  did  not  authorize  the  court  to  order  a  sale  of  the 
lands  of  an  infant /emm€  covert  upon  the  application  of  her  husband, 
made  under  said  section.     DengenJiart  v.  Cracraft,  649. 

HANDWRITING.    Bee  Evidence,  12,  13,  14. 

HIGHWAYS.    See  Roads  and  Highways. 

HOMESTEAD  EXEMPTIONS.    See  Esbucptiohb,  i  5. 
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HUNTING  WILD  GAME.    See  Game. 
HUSBAND  AND  WIFE- 

1.  The  86th  section  of  the  act  of  1816  (2  Chase,  935),  which  gave  to  courts 
of  common  pleas  the  power  to  appoint  gnnrdians  to  minors,  and  to 
authorize  such  ffuardiuns  or  any  guardian  theretofore  chosen  or  ap- 
pointed to  sell  all  or  part  of  the  real  estate  of  their  wards  for  their  sup- 
port or  education,  did  not  authorize  the  court  to  order  a  sale  of  the 
lands  of  an  infant /emm^  covert  upon  the  application  of  her  husband, 
mad£  under  said  section.    Dengenhart  v.  Cracraft,  540. 

2.  It  is  essential  to  the  validity  of  a  conveyance  of  the  wife's  estate  in 
lands,  under  section  2  of  tbe  act  of  1805  (1  Chase,  485),  that  the  same 
should  l)e  acknowledged  before  an  officer  named  therein,  and  that  the 
certificate  of  such  acknowledgment  should  show  a  substantial  compli- 
ance with  all  the  requirements  of  said  section.    Id.  549. 

8.  If  such  conveyance  of  tbe  wife's  land  is  signed,  sealed  and  delivered  in 
the  presence  of  the  attesting  witnesses  by  husband  and  wife  not  ac- 
knowledged before  an  oflicer  by  the  husband,  but  is  defectively 
acknowledged  by  the  wife  only,  it  is  a  deed  or  conveyance  of  husband 
and  wife  within  the  curative  provisions  of  the  act  of  1857  (1  S.  &  C. 
694),  as  revised  (75  O.  L.  783,  div.  7,  ch.  16,  §  6).    Id.  540. 

4.  If  it  appeare  that  it  was  the  manifest  intention  of  the  husband  and  wife 
to  convey  the  wife's  lands,  and  they  join  in  signing,  sealing  and  deliv- 
ering a  dfeed  for  that  purpose,  but  the  same  is  not  a  vakd  conveyance  of 
her  estate  by  reas(m  of  the  mistake  of  the  parties  in  acknowledging  (he 
same  before  an  ofiicer  not  authorized  by  Jaw  to  take  sucb  acknowledg- 
ment, or  for  the  reason  that  his  certificate  is  defective  in  form,  such 
deed  or  conveyance  may  be  cured  under  the  provisions  of  said  statute. 
Id.  540. 

5.  The  curative  provisions  of  the  oct  of  1857  (1  S.  &  C.  694)  as  revised 
(75  O.  L.  783),  extend  only  to  deeds  or  other  conveyances  of  husband 
and  wife,  defectively  executed  by  reason  of  some  error,  defect  or  mis- 
take. It  does  not  authorize  the  court,  in  the  exercise  of  its  chuiicery 
powers,  to  compel  a  married  woman  to  execute  a  deed  in  the  specific 
perfoimancc  of  her  contract,  as  if  she  were  afemme  sole.  KoUenbacky. 
Cracraft,  584. 

6.  A  deed  for  the  wife's  lands,  duly  executed  and  acknowledged  by  the 
husband,  under  the  act  of  1820  (2  Chased  1130),  but  not  signed  or  senled 
by  the  wife,  is  not  her  **deed  or  other  conveyance,"  within  the  curative 
provisions  of  said  act  (75  O.  L.  783,  §  6),  though  privately  acknowl- 
edged l)y  her  before  an  oflBcer.    Id.  584. 

7.  Neither  is  it  her  *•  instrument  in  writing,"  within  the  meaning  of  the 
act  of  1850  as  revised  (75  O.  L.  782).    Id.  584. 

8.  Where  the  husband  becomes  seized  of  an  estate  by  the  curtesy,  and 
during  the  life  of  his  wife  assumed  to  convey  the  fee  of  the  land,  and 
puts  his  grantee  in  possession,  t'je  conveyance  of  the  husband  is  a  valid 
transfer  to  the  extent  of  his  estate,  and  if  he  survive  her,  the  statute  of 
limitations  does  not  conunence  to  iiin  against  her  heirs  until  the  termi- 
nation of  his  life  estate.    Jd.  584. 

See  Divorce  and  Alimony;  Evidence,  25;  Married  Women. 
IMPROVEMENTS.     See  Partition,  2. 
INDICTMENT— 
An  indictment  under  section  22,  chapter  8,  title  1,  of  the  poniil  code  of 
1877,  as  amended  (76  O.  L.  167-8),  which  specifically  charges  that  A. 
B.  and  C,  with  the  intent  to  extort  and  gain  a  certain  amount  of 
money,  of  the  value  of  ^^OO,  and  certain  valuable  securities  of  the 
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Indictment —  Continued. 

value  of  $300.  the  property  of  W.,  did  willfully  and  feloniously  accuse 
W.  of  the  crime  of  burning  his  bam,  which  was  insured,  anci  was  of 
the  value  of  $350,  with  intent  thereby  to  prejudice  the  insurer,  is  not 
defective  for  want  of  any  of  the  following  averments: 

1.  For  want  of  an  averment  that  the  accusation  against  W.  wtis  false. 
The  truth  or  falsity  of  the  accusation  made  by  defendant  is  not  an  es- 
sential element  of  the  crime.    BUiott  v.  8Uite,  318. 

2.  Nor  because  it  does  not  state  the  name  of  the  insurer  or  the  amount  of 
the  policy.    Id.  318. 

8.  Nor  because  it  does  not  allege  that  defendant  succeeded  in  extorting 

money,  chattels  or  valuable  securities.    Id.  318. 
'4.  Nor  for  want  of  an  averment  that  the  crime  of  which  W.  was  accused, 
tended  to  degrade  or  disgrace  him.    Id,  318. 

5.  Nor  for  want  of  an  averment  that  the  accusation  of  such  crime  was  in 
writing.     Id.  318. 

6.  Nor  because  there  was  no  averment  of  a  previous  conspiracy  by  the 
defendants  to  commit  the  crime.    Id.  318. 

7.  The  act  of  1877  (74  Ohio  L.  289,  §9;  Rev.  Stats.  §  7079),  making  it 
punishable  to  convey  land  without  title,  applies  as  well  to  instruments 
purpoiting  to  convey  lands  situated  beyond  our  territorial  limits  as  to 
those  purporting  to  convey  lands  situated  within  this  state.  Kerr  v. 
JState,  614. 

8.  The  provisions  of  that  section  are  not  repugnant  upon  the  ground  that 
by  their  terms  it  is  made  an  offense  to  convey  land  where  the  party  con- 
veying has  no  title.  To  execute  to  another  an  instrument  in  the  foi  m 
of  a  conveyance  of  land,  with  intent  to  defraud,  is  the  crime  inhijiied 
in  the  section.    Id.  C14. 

9.  In  an  indictment  under  that  section  for  conveying  land,  it  is  not  essen- 
tial that  a  copy  of  the  deed  be  set  forth;  nor  is  it  necessary,  where  the 
instrument  purports  to  convey  land  situated  in  another  state,  to  aver 
in  the  indictment,  in  terms,  that  the  deed  was  in  the  form  of- a  proper 
conveyance  of  land  under  the  laws  of  such  state.  It  is  sufficient  :i  it 
be  averred  in  the  indictment  that  the  conveyance  was  by  deed  of  gen- 
eral warranty.     Id.  614. 

10.  Where,  in  an  indictment  under  that  section,  it  is  charged  that  the 
accused  sold  and  convoyed  the  land,  such  indictment  is  not  subject  to 
the  objection  that  two  offensetl^i'e  charged  therein.     Id.  614. 

11.  An  ol)jcotion  that  it  does  not  appear  in  the  record  that  the  indict- 
ment found  by  the  grand  jury  was  •'  presented  by  the  foreman  to  tlie 
court."  in  accordance  with  tlie  revised  statutes,  section  7210.  is  waived 
by  the  plea  of  not  guilty,  where  there  was  no  motion  to  quash  (Ilev. 
Stats.  §§  7249,  7253).     Id.  614. 

12.  Where  the  record  shows  that  the  jury  for  the  trial  of  a  criminal  case 
was  d'jly  sworn  to  do  the  only  thing  required  of  its  members  by  the 
statute  (Uev.  Stats.  §  7281),  that  is,  to  well  and  truly  try  and  true  deliv- 
erance make  between  the  slate  and  the  accused,  the  fact  that  the  record 
does  not  contain  the  invocation,  **so  help  you  God."  which  is  provided 
for  at  the  conclusion  of  such  oalh,  affords  no  ground  of  reversal.    Id.  614. 

13.  A  biU  of  exceptions  in  a  criminal  case  taken  under  revised  statutes, 
sections  5302,  7304,  cannot  be  reirarded  as  a  part  of  the  record  unless  it 
appears  from  the  journal  of  the  term  at  which  the  cause  was  tried  and 
terminated,  that  such  bill  was  signed  during  that  term  or  within  thirty 
days  therejifter.    Id  614. 

Bee  Evidence,  26,  27;  Information. 
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HiDORSEMENT.    See  Promissory  Notes,  14, 16. 

INDORSER  AND  INDORSEE.    See  Pbommsort  Notes,  14, 15, 16, 17, 
18, 10. 

INFORMATION— 

One  charged  with  the  commission  of  a  misdemeanor  was  prosecuted  by 
information,  and  the  information  being  unsupported  by  oath  or  afflim- 
ation,  the  accused  moved  to  quash  it  for  that  cause,  which  motion  was 
overruled,— 2/eW,  that  in  overruling  such  motion  there  was  error. 
EieJienlaub  v.  State,  140. 

INJUNCTION— 
The  plaintiff,  a  street  railroad  corporation,  obtained  from  the  city  council 
of  Cleveland  the  right  to  construct  and  operate  its  road  through  certain 
streets  of  the  city,  upon  certain  terms  and  conditions  expressed,  and 
subject  to  such  other  terms  and  conditions  as  the  council  might  there- 
after prescribe.  Among  tlie  conditions  expressed,  it  was  stipulated 
that  a  certain  other  railroad  company,  then  in  existence,  should  bo 
allowed  to  nm  its  cars  upon  a  portion  of  the  plaintiff's  road,  upon  the 
payment  of  such  reasonable  compensation  as  the  council  should  pre- 
scribe, if  the  parties  were  unable  to  agree.  Afterward,  another  com- 
pany was  organized,  to  which  was  granted  the  right  of  way  along  cer- 
tain streets,  and  also  upon  a  portion  of  the  route  already  occupied  by 
the  plaintiff,  and  upon  its  track,  upon  the  payment  to  the  plaintitf  of  :i 
reasonable  compensation.  These  companies  failing  to  agree  upon  the 
amount  to  be  paid,  the  council  prescribed  a  certain  sum,  which  was 
tendered  but  refused  by  the  plaintiff.  Thereupon,  the  plaintiff  brought 
suit  against  said  other  last-mentioned  company  to  enjoin  said  company 
from  using  any  portion  of  its  track,  alleging,  among  other  things,  that 
the  compensation  so  prescribed  and  tendered  was  inadequate,  which 
allegation  was  negatived  by  defendant    Held, 

1.  That  the  plaintiff  did  not  acquire  an  exclusive  right  to  use  the  route 
upon  which  its  road  was  constructed.  BaUroad  Co,  v.  Railroad  Co. , 
280. 

2.  That  the  property  of  the  plaintiff  in  its  track  was  subject  to  be  taken 
for  a  like  public  use  in  common,  upon  compensation  being  first  made. 
Id.  239. 

8.  That  the  council  stipulated  lor  the  right,  in  such  case,  to  prescribe  a 
reasrmablc  compean^tion.    Id,  239. 

4.  That,  without  proof  that  the  amount  of  compensation  so  prescribed 
and  tendered  was  inadequate,  the  plaintiff  is  not  entitled  to  an  injunc- 
tion.    Id.  239. 

6.  The  allowance  of  an  injunction  by  this  court  in  a  case  on  error,  under 

section  5573  of  the  revised  statutes,  is  not  the  exercise  of  original,  but 

of  appellate  jurisdiction,  and  is  intended  only  for  the  protection  of  the 

rights  of  the  parties  in  the  suit  or  matter  under  review.     Yeoman  v. 

*        Laaley,  416. 

6.  Where  the  judgment,  for  the  reversal  of  which  error  is  prosecuted  in 
this  court,  is  pleadod  as  an  estoppel  in  another  suit  between  the  same 
parties,  it  is  competent  for  this  court  to  enjoin  the  prosecution  of  such 
suit  until  the  cose  in  error  is  determined.    Id.  416. 

7.  The  provision  in  section  16  of  the  corporation  act  of  May  1,  1852. 
which  requires  a  railway  company  to  place  a  highway  crossed  or  di- 
verted, *•  in  such  condition  as  not  to  impair  its  former  usefulness,"  is  a 
CO  idition  inseparable  from  the  right  or  franchise  granted  to  such  com- 
pany to  cross  the  highway  with  its  ndlroad,  or  to  divert  it  from  its 
location.    State  ex  m  v.  BaUroad  Co,,  434. 
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8.  While  the  company  continues  in  the  exercise  of  the  franchise,  the  state 
has  the  right  to  compel  it  to  perform  tbe  condition  upon  which  the 
franchise  was  granted,  by  petition  invoking  the  equity  powers  of  the 
court,,  prosecuted  by  the  attorney -general  in  the  name  of  the  state.  Id. 
434. 

9.  In  enjoining  the  railway  company  from  using  the  highway,  where  it 
has  been  diverted  by  tbe  company  from  its  location,  out  left  in  such 
close  proximity  to  the  railway  as  to  make  it  dangerous  for  public 
travel,  it  is  proper  for  the  court  to  prescribe  what  change  in  the  loca- 
tion shall  operate  to  supersede  the  injunction.    Id.  434 

10.  On  allowing  an  injunction  a^inst  the  company  from  any  further 
work  on  or  obstruction  of  the  highway,  the  court  may,  on  final  hear- 
ing, require  the  removal  of  the  obstructions  already  placed  thereon,  in 
case  the  company  refuse  to  restore  such  highway  to  its  former  useful- 
ness.   Id.  434. 

11.  The  remedy  given  to  tbe  countv  commissioners  by  the  act  of  March 
7,  1873  (70  Ohio  L.  53),  for  the  obstruction  of  a  state  or  county  road, 
is  cumulative,  and  does  not  affect  the  right  of  the  state  to  maintain  the 
present  action.     Id.  434. 

12.  M. ,  a  married  woman,  engaged  in  carrying  on  the  business  of  milli- 
nery and  dress- making  with  her  separate  property,  and  on  her  own 
account,  in  the  town  of  P. ,  sold  her  stock  of  goocfa,  together  with  the 

I  good- will  of  the  bunin&ss,  and  engaged  not  to  caiTy  on  tbe  business  at 
.  any  time  in  the  future  at  the  town  of  F.,  or  at  any  place  within  such 
distance  of  said  town  as  would  interfere  with  such  business,  whether 
the  same  was  carried  on  by  the  purciiasers,  or  their  successors. 
Beld,  That  such  agreement  in  equity  is  bindine,  and  that,  in  an  action 
brought  by  the  successors  of  the  purchasers,  M.  will  be  enjoined  from 
carrying  on  such  business  in  violation  of  the  agi'e«^meut.  Morgan  v. 
Fei*hamus,  517. 
18.  The  rule  that  a  person  through  whose  lands  an  improvement  has 
been  laid  out  and  constructed,  cannot,  after  it  has  been  completed, 
have  an  injunction  to  restrain  the  coliedtion  of  the  tax  or  assessment  to 
pay  for  ihe  siiinu,  as  1  lid  down  in  KelZogg  v.  Ely,  15  O.  !St.  64,  is  not 
applicable  t^  a  land-owner  who  had  no  actual  notice  that  tbe  improve- 
ment was  being  made,  aud  was  not  Kuilty  of  any  want  of  diligence  in 
asserting  his  rights  before  the  work  was  completed.  Teegarden  v. 
Davis,  601. 

INSANITY.     See  Imkesp  v.  State,  145. 

INSTITUTIONS  OF  PUBLIC  CHARITY.    See  Taxation,  5. 

INSURANCE— 
In  consideration  of  the  payment  in  cash  of  (136.75  and  of  a  premium 
note  of  (Ul,  and  a  like  payment  each  year  thereafter  for  ten  years,  a 
policy  was  issued  on  the  lite  of  B.  for  $5,000,  payable  at  his  death  alter 
deducting  any  balance  of  the  year's  premiums  and  all  notes  given  for 
premiums.  If  default  should  be  made  in  the  payment  of  any  premium, 
or  of  the  interest  on  any  premium  notes,  the  company  was  to  be  liable 

;  only  for  as  many  tenth  parts  of  tbe  amount  insured  as  there  had  been 
complete  annua!  premiums  paid.  After  payment  of  six  annual  prem- 
iums by  cash  nnd  notes,  and  the  interest  thereon  due  at  the  sixth 
payment,  dofault  wa?  made  in  paying  the  seventh  annual  premium, 

'  and  by  failing  to  pay  the  annual  interest  on  prior  premium  notes,  and 
the  policy  was  forfeite:!  for  such  default.     The  principal  of  the  notes, 

I  remaining  unpaid  by  dividends,  was  to  be  paid  b)r  deducting  tbe  bal- 
ance due  thereon  from  the  amount  due  on  the  policy  when  it  became 
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•payable,  and  the  interest  thereon  was  to  be  paid  annually  or  the  policy 
was  to  be  forfcitud.  These  notes  were  secured  by  a  lien  on  the  policy 
under  authority  to  loan  part  of  the  premiums  tnereon  to  the  policy- 
holder.   Held, 

1.  The  notes  arc  in  the  nnture  of  a  permanent  loan  to  the  policy  holder, 
•  to  be  paid  out  of  dividends  to  be  declared,  or  by  deduction  from  the 

policy  when  it  became  payable.     Ins.  Co.  v.  Bonner,  51. 

2.  The  payment  of  the  annual  cash  premiums  and  the  givin'^  annually  of 
these  notes,  which  were  in  legal  effect  annual  loans  of  part  of  the 
premiums,  constituted  as  many  complete  annual  paymcnti^.  aiui  the 
payment  of  said  notes  in  cash  was  unnecessary  to  constitute  such 
payments.    Id.  51. 

8.  The  amount  remaining  due  on  said  notes  after  crediting  the  dividends 
made,  at  the  time  of  forfeiture,  together  with  the  annual  Interest  due 
thereon,  at  the  time  the  policy  becomes  payable,  should  be  deducted 
from  the  amount  due  on  such  policy.    Id.  51. 

4.  By  the  forfeiture,  for  non-payment  of  the  further  annual  premiums, 
and  for  non  payment  of  the  annuaP  interest  due  on  pri(»r  premium 
notes,  the  right  of  the  policy-holder  to  share  in  future  dividends  was 
lost.     Id.  51. 

5.  A  policy  of  insurance  upon  the  life  of  C.  was  issued  on  joint  applica- 
tion of  himself  and  wife  for  her  sole  benefit.  Im  answer  to  a  question 
in  the  application,  C.  stated  that  he  had  had  no  sickness  or  disease 

»       during  the  seven  years  then  last  pnst.     It  was  slipulated  in  the  policy 

that  if  the  statements  in  the  application  were  not  in  all  respe<;t8  true, 

,  the  policy  should  become  void.     Jleld,  in  an  action  bv  the  wife  upon 

'  the  policy,  the  declarttions  of  C.  miule  prior  to  the  application,  and 

tending  to  show  that  said  statement  was,  to  his  knowledge,  untrue,  are 

incompetent.     Lis.  Cb.-v.  Oheever,  301. 

6.  Section  48  of  the  Code,  as  amended  April  16,  1807  (S.  &  S.  541), 
authorized  an  action  upon  a  policy  of  life  insurance,  issue;!  by  a  com- 
I>any  organized  under  the  laws  of  this  slate,  to  be  brouprht  in  the 
county  where  the  death  of  the  person  insured  occurred.  Ins.  Co.  v. 
Pyers,  544. 

7.  A  policy  of  life  insurance  was  to  be  void  if  either  of  the  answers  to 
the  following  questions  was  false  or  unti*ue:  "Has  the  party,  whose 
life  is  to  be  insured,  ever  been  intemperate?"  **No."  "Is*  the  party 
now  of  connect  and  temperate  habiis?"  "Yes."  JleM,  That  these 
questions  and  answers  refer  to  the  futbits  of  the  insured  as  to  the  use 
of  intoxicating  liquors,  and  not  to  occasional  practicei<;  and  if  his  usual 
and  general  habits  were  to  abstain,  or  to  use  in  moderation,  an  occa- 
sional indulgence  to  excess  docs  not  render  the  answers  false  or 
untrue.  But  it  is  not  necessary  to  the  existence  of  intemperate  habits, 
that  the  excessive  use  of  intoxicating  liquor  should  be  continuous  and 
ditUy,  and  an  instruction  to  the  jury,  that  a  continuous  and  daily  use 
of  intoxicating  liquor  is  necessary  to  constitute  such  a  habit,  is  errone- 
ous.    Jns.  Co.  v.  ife(/;  596. 

8.  The  condition  of  a  policy  of  insurance  upon  a  dwelling-house  was, 
that  it  would  be  void  if  there  was  any  sale,  transfer  or  change  of  title, 
without  the  consent  of  the  insurer.  The  insured,  without  such  cronsent,. 
sold,  and,  by  deed  of  general  warranty,  (ronveyed  the  land  on  which 
the  property  insured  was  situated,  and,  iji  part  consideration  therefor, 
took  from  the  purchaser  a  bond,  acknowledged  under  the  deeds  act, 
covenanting  to  permit  the  insured  to  use  and  occupy  the  dwelling- 
house  as  his  own  during  his  natural  life.  Held,  that  this  avoided  the 
pohcy.     2n$.  Co.  v.  Ardier,  608. 
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INTEREST— 
In  the  absence  of  a  statute  requiring  it,  or  a  promise  to  pay  it,  interest 
cannot  be  adjudged  against  the  state  for  delay  in  the  payment  of 
money.    State  ex  rel,  v.  Board  of  Public  Workt^  409. 
See  Promissory  Notes,  2,  3,  4,  6. 
INTOXICATION.    See  Insurance,  7. 
JUDGMENTS— 

1.  In  an  action  under  section  626  of  the  Municipal  Code  (66  Ohio  L.  254), 
to  enforce  an  assessment  for  the  construction  of  a  sewer,  it  is  error, 
where  the  proper  defense  is  made,  to  i-ender  a  personal  judgment 
against  one  in  possession  of  tbc  property  assessed,  but  having  no  other 
interest  therein  than  as  lessee  for  a  term  of  ten  years;  he  is  not  an 
"owner"  within  the  meaning  of  that  section;  and  it  will  make  no 
difference,  in  such  action,  that  the  lease  provides  for  the  payment  by 
tbe  lessee  of  all  assessments  upon  the  property.  Davis  v.  Cincinnati, 
24. 

2.  In  proceedings  in  error,  under  the  civil  code,  to  reverse  a  judgment, 
the  court  must  disregard  iiny  error  or  defect  in  the  pleadings  or  pro- 
ceedings which  does  not  affect  the:-  substantial  rights  of  the  adverse 
party.    Bear  v.  KnowUs,  43. 

3.  The  refusal  of  a  court,  in  which  a  civil  action  is  pending,  to  sustain  a 
motion  to  sepaiytely  state  and  number  several  causes  of  action  which 
may  be  united  in  one  petition,  is  not  an  error  for  which  the  final  judg- 
ment will  be  reversed,  unless  it  appears  that  by  such  refusal  the  ad- 
verse party  has  been  deprived  of  a  substantial  right.    Id.  43. 

4.  When  an  issue  of  fact  is  tried  to  the  court,  the  admission  of  incompe- 
tent evidence  will  be  ground  for  reversal,  if  it  appears  that  upon  the 
competent  evidence  in  the  cose,  the  finding  ought  not  to  have  been 
made.     Cook  v.  Slate  Co,,  135. 

5.  The  consent  of  parties  to  a  judgment  in  open  court,  at  the  time  it  is 
rendered,  tliat  one  or  more  of  the  defendants  may  be  certified  as  sure- 
ties, as  provided  in  section  449  of  the  civil  code,  is  sufficient,  without 
oilier  evidence,  to  autliovize  the  entry  of  a  certificate  of  such  surety- 
ship.    Peters  v.  Mc  Williams,  155. 

6.  In  tlie  record  of  a  judgment  against  three  persons,  it  appears  that,  on 
motion  and  by  consent  of  parties,  the  judgment  is  to  stand  against  one 
as  a  surety  only.  Held,  that  this  is  a  sufficient  certificate  that  he  is 
such  surety,  to  authorize  him  to  maintain  an  action  to  revive  said  judg- 
ment after  it  h-js  become  dormant,  under  the  provisions  of  the  act  of 
February  6,  1871.     68  Ohio  L.  17,  18.    Id.  155. 

7.  This  statute  was  passed  and  took  effect  after  payment  by  such  surety, 
and  after  the  judgment  became  dormant,  Imt  before  the  right  in  equity 
to  be  subrogated  was  barred  by  the  ten-year  limitation,  prescribed  by 
the  civil  code.  Held,  that  such  surety  could  maintain  an  action  to  re- 
vive the  same,  under  the  provisions  of  said  statute,  in  his  own  name, 
to  the  same  extent  as  the  plaintiff  in  the  judgment  could,  if  it  had  not 
been  paid,  notwithstanding  more  than  ten  yeara  have  elapsed  since 
payment  by  the  surety.    Id.  155. 

8.  Where  the  district  court  has  reversed  the  judgment  of  the  court  of 
common  plea'<,  and  granted  a  new  trial,  this  court  will  not  reverse  the 
judgment  of  the  district  court,  unless  clearly  satisfied  that  a  new  trial 
ought  not  to  have  been  granted.     Tod  v.  Wick  Bros.,  370. 

9.  Where  a  party  remits  a  part  of  a  judgment  in  his  favor  to  avoid  a  re- 
versal of  the  same,  he  cannot  prosecute  error  to  reverse  the  judgment 
thus  reduced  in  the  amount,  although  the  court  may  have  been  wrong 
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in  finding  that  the  judgment  was  excessive.    BaUroad  Co,  v.  Mowery, 
418. 

10.  A  judgment  of  dismissal  of  a  petition  for  the  specific  performance  of 
an  agreement  and  of  a  counter-claim  asking  a  rescission  of  tne  same,  is 
no  b?ir  to  au  action  for  the  recovery  of  money  paid  on  the  agreement, 
although  ttie  cause  of  action  accrued  before  the  rendition  of  the  judg- 
ment.    Porter  v.  Wagner,  471. 

11.  Where  a  judgment  between  the  parties  is  relied  upon  as  an  estoppel, 
the  question  is  not  what  the  court  might  have  decided  in  the  former 
action,  but  what  it  did  in  fact  decide,  as  shown  by  the  judgm(int.  Id, 
471. 

12.  A  judgment  is  conclusive  by  way  of  estoppel,  only  as  to  facts  with- 
out the  proof  or  the  admission  of  which  it  could  not  have  been  ren- 
dered.   Id.  471. 

See  Jurisdiction,  3,  4;  Stay  op  Execution,  1,  2;  Estoppel,  1,  2;  Mab- 
RiED  Women,  3. 

JURISDICTION— 

1.  The  concurrent  jurisdiction  conferred  upon  probate  courts,  in  the  sale 
of  lands  on  petition  by  executors,  administrators  and  guardians,  by 
secti»n  8  of  the  act  of  March  14,  1«63  (3  Curwin,  2041;  S.  &  C.  1213), 
vests  in  the  probate  courts  of  the  several  counties  only  such  juri^dlc- 

•  tion  in  regard  to  ordering  such  siiles  as  was  possessed  by  the  courts  of 
common  pleas  in  such  counties  respectively.  Hence,  wht^re,  at  tiie 
time  of  the  passage  of  said  act.  the  court  of  common  pleas  in  a  partic- 
ular county  was  not  authorized  to  order  the  sale  of  the  lands  of  a  ward, 
on  the  application  of  his  guardian,  the  probate  court  of  such  county 
could  not  order  such  sale.    Foresman  v.  Haag,  102.  • 

2.  The  probate  court  of  Pickaway  county  duly  appointed,  in  1853, 
guardians  for  certain  minora  residmg  in  said  county.  On  proceedings 
mstituted  by  the  guardians  in  the  probate  court  of  Cuyahoga  county, 
certain  real  estate  of  the  wards  situate  in  the  county  last  named  was, 
in  1854,  sold  by  order  of  that  court,  the  sab  confirmed  and  deeds  exe- 
cuted accordingly.  Ileld,  that  the  proceedings  had  in  the  probate  court 
of  Cuyahoga  county  were  void  for  want  of  jurisdiction.    Id.  102. 

8.  Where  a  cause  is  appealed  from  a  justice  of  the  peace  to  the  court  of 
common  pleas,  the  latter  court  is  limited,  in  its  appellate  jurisdiction, 
to  the  amount  for  which  the  justice  is  authorized  to  enter  judgment. 
Woolever  v.  Stewart,  146. 

4.  The  clause  in  section  108  of  the  Justice's  Code  of  1853,  which  author- 
ized the  defendant  to  withhold  the  amount  of  his  claim  which  is  in 
excess  of  the  jurisdiction  of  the  justice,  and  to  make  the  same  tlic 
subject  of  a  subsequent  action,  does  not  relate  to  a  claim  for  unliqui- 
dated damages.  Where  such  is  the  nature  of  the  claim  the  whole 
excess  must  be  remitted,  or  the  justice  is  without  jurisdiction  to  act 
upon  the  claim.     Id.  140. 

5.  Where  it  appears  that  a  justice  of  the  peace  has  taken  and  approved 
>  bail  for  stay  of  execution,  on  a  judgment  on  his  docket,  by  which  exe- 
cution was' stayed  for  the  time  provided  by  the  statute,  it  will  be  pre- 
sumed, on  proceedings  in  error  by  the  judjjment  debtor  to  reverse  said 
judgment,  that  the  judgment  was  stayed  at  his  instance.  SJuffer  v. 
Ilockheimer,  215. 

G.  In  suoh  a  proceeding,  the  judgment  debtor  cannot  allege,  as  error,  want 
of  juris  Uc'liou  of  the  court  below  over  his  person,  his  causing  an  under- 
taking for  stay  of  execution  being  a  waiver  of  any  defect  in  the 
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servico  of  the  sammons  in  tbe  Mtion.    Bu»eU  v.  €Mls$,  81  O.  fit  293, 
—distinguished.    Id.  215. 

7.  The  allowance  of  an  injunction  by  this  court  in  a  cas6  on  error,  under 
section  5573  of  the  revised  statutes,  is  not  the  exercise  of  original,  lint 
of  appellate,  jurisdiction,  and  is  intended  only  for  the  protection  of  the 
rights  of  the  parties  in  the  suit  or  matter  under  review.  Yeoman  v. 
Lasley,  416. 

8.  Section  48  of  the  Code,  ae  amended,  April  16,  1867  (8.  &  8,  641),  au- 
thorized an  action  upon  a  policy  of  life  insurance,  issued  by  a  company 
organized  under  the  laws  of  this  state,  to  be  brought  in  the  county 
where  the  death  of  the  person  insured  occurred.  Ins.  Co.  v.  Pyers, 
644 

9.  The  36th  section  of  the  act  of  1816  (2  Chase,  936).  which  gave  to  courts 
of  common  pleas  the  power  to  appoint  guardians  to  minors,  and  to 
authorize  such  guardians  or  any  guardian  theretofore  chosen  or  ap- 
pointed to  sell  all  or  part  of  the  iv4il  estate  of  their  wards  for  their, 
support  or  education,  did  not  authorize  the  court  to  order  a  sale  of  the. 
lands  of  an  infant  firmne  covert  upon  the  application  of  her  husband,.' 
made  under  said  section.    Dengeiihart  v.  Crcbcraft,  549. 

10.  The  »ict  of  1877  (74  Ohio  L.  289,  §  9;  Rev.  Stats.  §  7079),  making  it 
punishable  to  convey  land  without  title,  applies  as  well  to  instruments 
purporting  to  convey  lands  situated  bcyoncf  our  tenitorial  limits  as  to 
those  ])urporting  to  convey  lands  situated  within  this  state.  Kerr  \. 
8UUe,  614. 

11.  The  act  of  May  14,  1878  (75  O.  L.  212,  ch.  5,  §  1 ;  Rev.  Stats.  §  1744). 
confers  on  the  mayor  of  an  incorporated  village  jurisdiction  m  bus- 
tardy  proccediujzs  concurrent  with  that  of  a  justice  of  the  peace. 
MiUer  v.  Oehler,  634. 

See  Justice  op  the  Peace,  6. 
JURY- 

1.  Section  5176  of  the  revised  statutes  makes  it  a  ground  of  principal 
challenge  that  a  person  called  as  a  talesman  has  already  served  as  a 
talesmaTi,  in  the  trial  of  any  cause  in  any  court  of  record  within  the 
preceding  twelve  months.  By  a  subsequent  act,  passed  March  29, 
1880,  to  amend  sections  6,  12  and  14  of  an  act  passed  May  7,  1877  (74 
Ohio  L.  218).  the  ground  of  challenge  above  named  is  omitted.  The 
act  so  amended  was  not  included  in  the  revised  statutes,  nor  dws  it 
appear  to  have  been  repealed  by  the  revision.  Held,  that  section  5176, 
above  named,  was  not  aflPected  by  the  act  of  March  29,  1880.  Taylor 
V.  State,  212. 

2.  An  objection  that  it  does  not  appear  in  the  record  that  the  indictment 
found  by  the  grand  jury  was  **  presented  by  the  foreman  to  the  court," 
in  accordance  with  the  revised  statutes,  section  7210,  is  waived  by  the 
plea  of  not  guilty,  where  there  was  no  motion  to  quash  (Rev.  Stais. 
|§  7249,  7253).     Kerr  v.  State,  614. 

8.  "Where  the  record  shows  that  the  jur}'  for  the  trial  of  a  criminal  case 
was  duly  sworn  to  do  the  only  thing  required  of  its  members  by  the 
statute  (Rev.  Stats.  §  7281),  that  is,  to  well  and  truly  try  and  true  deliv* 
erance  make  between  the  state  and  the  accused,  the  fact  that  the  record 
does  not  contain  the  invocation,  **  so  help  you  God,"  which  is  provided 
for  at  the  conclusion  of  such  oath,  affonls  no  ground  of  reversal.  Id. 
614. 

4.  The  act  of  1868  (05  Ohio  L.  155),  in  relation  to  making  and  widening 
ditches,  is  a  valid  enactment,  as  apj  lied  t')C!i!::es  in  which  damages  are 
not  claimed  ;  and  a  proceeding  for  the  pui-pjse  of  widening  any  sucli 
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ditch  might  be  instituted  by  one  petitioner,  though  the  ditch  was  con- 

•    fined  to  his  own  lands.     Kent  v.  Perkiris,  639. 

5.  A  report  or  finding  of  a  jurjj  under  that  act  is  invalid,  where  such  re- 
port i.)T  finding  was  not  unanimous.    Id.  689. 
JUSTICE  OF  THE  PEACE— 

1.  Where  a  cause  is  appealed  from  a  justice  of  the  peace  to  the  court  of 
common  pleas,  the  latter  court  is  limited,  in  its  appellate  jurisdiciion, 
to  the  amount  for  which  the  justice  is  authorized  to  enter  judgment. 
Wooleter  v.  Stewart,  146. 

3.  The  clause  in  section  108  of  the  justice's  code  of  1853,  which  authorized 
the  defendant  to  withhold  the  amount  of  his  claim  which  is  in  excess 
of  the  jurisdiction  of  the  justice,  and  to  make  the  snme  the  subject  of 
a  subsequent  action,  does  not  relate  to  a  claim  for  unliquidated  dam- 
ages. Where  such  is  tlie  nature  of  the  claim  the  whole  excess  must  be 
remitted,  or  the  justice  is  without  jurisdiction  to  act  upon  the  claim. 

•    Id,  146. 

3.  Where  it  appears  that  a  justice  of  the  peace  has  taken  and  approved 
bail  for  stay  of  execution,  on  a  judgment  on  his  docket,  by  which  ex- 
ecution was  stayed  for  the  time  provided  by  the  statute,  it  will  be  pre- 
sumed, on  proceedings  in  error  by  the  judgment  debtor,  to  revcrcesaid 
judgment,  that  the  judgment  was  stayed  at  his  instance.  Shafer  v. 
Hocklieiiner,  215. 

4.  In  such  a  proceeding,  the  judgment  debtor  cannot  allege,  as  error, 
want  of  jurisdiction  of  the  court  below  over  his  person,  his  causing  an 
UBderlaking  for  stay  of  execution  being  a  waiver  of  any  defect'  in  the 
service  of  the  summons  in  tbe  action.  .Russell  v.  Giles,  31  Ohio  St.  29iJ, 
— distinguished.    Id.  215. 

5.  Under  the  statute  prescribing  the  jurisdiction  and  procedure  of  justices 
of  the  peace,  passed  March  f4,  1853  (S.  &  C.  769),  and  sections  111  and 
123  thereof,  as  amended  March  30,  1875  (72  Ohio  L.  159),  an  appeal  did 
not  lie  from  a  judgment  of  a  jusiice  of  the  peace  (where  the  case  wns 
not  trle:l  by  a  jury)  for  a  less  sum  than  one  hundred  dollars  exclusive 
of  costs,  either  under  said  amended  sections,  or  original  section  90  of 
said  act.     PerJdns  v.  White,  530. 

See  Oaths,  2. 
LACHES.     See  8ked  v.  SedgeUy,  483;  Teegarden  v.  Davis,  601. 
LANDLORD  AND  TENANT.     See  Lease. 
LARCENY— 

1.  In  an  indictment  for  larc?ny  it  was  alleged  that  the  stolen  chattels  were 
the  property  of  the  P.  C.  &  St.  L.  R'y  Co.,  the  "company  then  and 
there  being  a  body  corporate;  "  but  no  direct  evidence  was  offered  that 
the  company  was  incorporated.  Edd,  that  the  want  of  such  evidence 
afforded  no  ground  for  a  new  trial.  Burke  v.  State,  34  Ohio  St.  79, 
—followed.     Murphy  v.  State,  628. 

2.  Where  two  persom  charged  with  a  larceny,  having  the  stolen  pro])crty 
in  tlicir  possession,  were  taken  into  custody  by  a  police  officer,  the 
declarations  of  one  of  them,  assuming  to  speak  for  and  implicating 
both,  made  to  the  officer  in  the  presence  and  hearing  of  the  other  per- 
son charged,  who  remained  silent,  rre  competent  evidence  for  the  state 
on  the  separate  trial  of  the  latter.    Id.  628. 

LEASE— 

1.  In  an  action  under  section  626  of  the  municipal,  code  (63  Ohio  L.  254), 
to  enforce  an  asssti^Tment  for  the  construction  of  a  sewer,  it  is  error, 
where  tbe  proper  defense  is  made,  to  render  a  personal  judgment  against 
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one  in  possession  of  the  property  assessed,  but  having  no  other  interest 
therein  than  as  lessee  for  a  term  of  ten  years;  he  is  not  an  "owner" 
within  the  meaning  of  that  section,  and  it  will  make  no  difference,  in 
such  action,  that  the  ledfee  provides  for  the  payment  by  tho  lessee  of  all 
assessments  upon  the  property.  Davis  v.  Ciju:lnna(i,  24. 
2.  Where  the  signing  and  sealing  of  a  lease  for  ninety-nine  years,  renew- 
able forever,  arc  attested  by  but  one  witness,  the  lessee  acquires  only 
an  equitable  title.  Abbott  v.  Uosworth,  G05. 
8.  Lessees  brought  suit  against  their  ]ev<«or,  under  a  clause  in  their  lease 
which  enliilea  them,  at  the  end  of  their  term,  to  payment  for  improve- 
ments placed  by  them  on  the  premises.  The  lessor  defended  on  the 
ground  that  by  a  clause  in  the  lease  the  lessees  wore  required  to  renew, 
if  the  lessor  should,  during  the  terra,  "  purchase  the  title  in  fee  simple 
to  said  premises,*'  in  which  event  the  lessees  should  not  be  entitled  to 
payment  for  improvements  until  the  expiration  of  the  term  in  renewal; 
and  that  he  had,  during  the  original  term,  purchased  such  title  in  fee 
simple,  and  given  the  lessees  notice  that  he  required  them  to  renew. 
Ileldy  that  in  such  action,  it  is  not  sufficient  for  the  lessor,  in  proving 
his  title,  to  show  that  he  had,  during  the  term,  made  an  agreement  with 
the  owners  of  the  fee  for  the  purchase  of  the  premises,  the  evidence 
further  showing  that  he  had  not,  during  the  term,  paid  the  purchase- 
money  or  received  a  conveyance.  Ektator  Co.  v.  Brown,  G<SO. 
4.  Whether  temporary  and  partial  occupancy  of  premises  by  lessees,  after 
the  expiration  of  the  term  mentioned  in  tlic  lease,  sho  ild  be  regarded 
as  consent  to  or  in  effect  a  renewal,  under  a  clause  in  the  lease  by 
which  the  lessees  agreed  to  renew  in  case  the  lessor  purchased  the  litle 
in  fee  duiing  the  term,  is  to  be  determined,  not  merely  from  proof  of 
such  occupancy,  but  fro^i  the  facts  in  connection  with  such  occu- 
pancy. U.  060. 
See  Mortgages,  8;  Ohio  University;  Taxation,  6,  7. 

LEGISLATIVE  APPROPRIATION— 

1.  Neither  branch  of  the  general  assembly  can  alone  appropriate  money 
from  the  treasury;  but  where  a  fund  is  provided  by  law  for  the  contin- 
gent expenses  of  either  branch,  the  disbursement  of  the  fund  for  such 
purposes  is  subject  to  the  control  of  such  branch.  State  ex  rel.  v. 
Oglevee,  324. 

2.  Hence,  where  a  sum  is  allowed  by  the  house  of  representatives  for 
cleaning  the  .hall  occupied  by  that  body,  after  its  adjournmcnr,  the 
party  rendering  the  service  in  pursuance  of  the  resolution  is  entitled  to 
be  paid  therefor  out  of  the  contingent  fund  previously  appropriated  for 
the  use  of  the  house.    Id.  324. 

LEGISLATIVE  INTENT.    See  Constitutional  Law;  Construction 

OF  Statutes. 
LEGISLATIVE  POWER.     See  Constituttonal  Law,  5,  8,  9, 10. 
LESSEES  OF  THE  PUBLIC  WORKS.    See  Board  op  Public  Worxs. 
LESSOR  AND  LESSEE.     See  Lease. 
LIBRARY  ASSOCIATIONS.    See  Taxation,  5. 
LIENS.     See  Attachments,  1;  BircfieU  v.  Neastor^  831. 
LIMITATIONS,  STATUTE  OF— 

1.  The  statute  of  limitations  ceases  to  run  against  a  set-off  from  the  date 
of  the  commencement  of  the  action  in  wliich  it  is  pleaded.  McEwing 
T.  James,  152. 

2.  In  the  record  of  a  judgment  against  three  pcisons,  it  appears  that,  on 
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motion  and  by  consent  of  parties,  the  judgment  is  to  stand  agninst  one 
as  a  surety  only.  Held,  that  this  is  a  sutticient  certiticate  that  he  is 
such  surety,  to  authorize  him  to  maintain  an  action  to  revive  said 
judgment  after  it  has  become  dormant,  under  the  provisions  of  the  act 
of  Februaiy  6,  1871  (68  Ohio  L.  17,  18).  Peters  v.  Mc  Williatns,  155. 
8.  This  statute  was  passed  and  took  effect  after  payment  by  such  surety, 
and  after  the  judgment  became  dormant,  but  before  the  riglit  in  equity 
to  be  subrogated  was  barred  by  the  ten-year  limitation  prescribed  by 
the  civil  code.  Udd,  that  such  surety  could  maintain  an  action  to  re- 
vive the  same,  under  the  provisions  of  said  statute,  in  his  own  name, 
to  the  same  extent  as  the  plaintilf  in  the  judgment  could  if  it  had  not 
been  paid,  notwithstanding  more  than  ten  years  have  elapsed  since  pay- 
ment by  the  surety.    Jd.  165. 

4.  A  plaintiff  sued  an  administrator  for  money  placed  in  the  hands  of  his 
intestate,  which  it  was  averred  was  so  received  upon  the  "express 
trust,"  to  be  repaid  to  the  plaintiff  on  the  death  of  the  intestate.  Jleld, 
that  the  transaction  did  not  constitute  an  equitable  trust,  but  merely 
created  the  relation  of  debtor  and  creditor  between  the  intestate  and 
tlie  plaintiff.    Kershaw  v.  Snowden,  181. 

5.  In  such  case,  the  cause  of  action  did  not  accrue  until  the  death  of  the 
intestate.    Id.  181. 

6.  The  statute  of  limitations  does  not  run  in  favor  of  a  tenant  in  common 
in  the  occupancy  of  the  premises,  against  his  co-tenant,  until  some  overt 
act  of  an  unequivocal  character,  clearly  indicating  an  assertion  of  own- 
ership of  the  entire  premises,  to  the  exclusion  of  the  right  of  the  co- 
tenant.     Youngs  v.  Itcffner,  232. 

7.  Where  the  husband  becomes  seized  of  an  estate  by  the  curtesy,  and 
during  the  life  of  his  wife  assumes  to  convey  the  fee  of  the  land,  and 
puts  his  grantee  in  possession,  the  conveyance  of  the  husband  is  a  valid 
transfer  to  the  extent  of  his  estate,  and  if  he  survive  her,  the  statute  of 
limitations  does  not  commence  to  run  against  her  heirs  until  the  termi- 
nation of  his  life  estate.    KoUenbrock  v.  Oracrajt,  584. 

Bee  MiLLDAM,  1 ;  Sked  v.  Sedgeley,  483. 

LOCAL  CUSTOM.     See  Nolte  v.  HiU,  186. 

LONQVIEW  ASYLUM— 
The  appropriation  of  $10,000  for  Longview  Asylum,  contained  in  the  act 
of  April  15,  1880  (77  Ohio  L.  249),  is  valid.  Chapter  10  of  the  revised 
statutes,  sections  722  to  751  inclusive,  in  relation  to  Longview  Asylum, 
does  not  constitute  a  contract  between  the  state  and  the  county  of  Ham- 
ilton. Neither  of  these  statutes  is  within  the  provisions  of  section  29, 
article  2,  of  the  constitution,  which  require  the  vote  of  two-thirds  of 
the  members  elected  to  each  branch  of  the  general  assembly.  The  pay- 
ment of  a  "  claim"  against  the  state  was  not  the  subject-matter  of  this 
legislation.  The  sole  object  was  the  making  of  a  provision  for  the 
support  of  a  public  institution  which  the  constitution  enjoins  upon  the 
general  assembly  (Con.,  art.  7,  §  1).    State  ex  rel,  v.  Oglevee,  211. 

MANDAMUS— 
1.  C,  by  sealed  proposals,  offered  to  supply  the  materials  and  perform 
the  "cast  and  wrought-iron  work"  which  was  to  enter  into  the  erection 
of  a  court-house  in  Shelby  county,  for  the  sum  of  $23,900,  and  H.  F. 
C.  &  Co.  for  $33,800;  both  sums  being  within  the  preliminary  estimate 
of  the  architect.  The  commissioners  awarded  the  contract  to  C. ,  as 
the  lowest  and  best  bidder,  and  upon  his  failure  to  enter  into  the  con- 
tract and  execute  the  bond  required  by  the  statute,  they  refused  to 
award  the  contract  to  H.  P.  C.  &  Co.  as  the  next  lowest  and  best  bid* 
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der,  although  demand  was  duly  made  therefor,  and  a  good  and  sufficient 
bond  tendered,  but  re-advertised  for  further  prop<^J8  for  supplying 
the  materials  and  performing  the  work. 
EMt  that  a  writ  of  mandamus  will  not  be  issued  to  compel  the  commis- 
sioners to  award  the  contract  to  H.  P.  C.  &  Co.  State  ex  rel,  v.  Gim- 
fnimoners,  026. 
2.  In  a  proceeding  in  mandamus,  where  judgment  is  given  for  the  plaint- 
iff, section  6758  of  the  revised  statutes  does  not  authorize  the  assessment 
of  damages  against  the  state  in  favor  of  the  relator.  State  ex  rd.  v. 
Board  ofPum  Worke,  409. 

MARRIED  WOMEN— 
1.  M.  &  J.  (the  latter  a  married  woman),  owners  in  remainder  of  a  certain 
lot,  join  in  a  covenant,  with  the  consent  of  R,  the  life  tenant,  to  con- 
vey the  whole  estate  to  D.  for  a  consideration  to  be  paid  on  condition 
that  the  vendors  wouldgrant  the  right  of  way  over  the  premises  to  a 
railroad  corporation.  The  right  of  way,  in  performance  of  the  condi- 
tion, having  been  granted,  and  D.  being  in  default  of  payment,  R  J. 
and  the  personal  representative  of  M.,  who  was  then  dead,  commenced 
an  action  against  D. ,  making  the  heirs  of  M.  and  the  husband  of  J. 
parties  defendants,  to  enforce  specific  performance  of  the  contract,— 
Held,  that  the  coverture  of  J. ,  the  plaintiffs  bemg  able,  ready  and  will- 
ing  to  convey  a  complete  title  to  l5.  upon  the  payment  of  the  purchase- 
monev,  is  no  defense  to  the  action  for  specific  performance.  Su^utrdM 
V.  Doyle,  87. 
8.  The  separate  estate  of  a  married  woman  is  chargeable  with  the  per- 
formance of  her  engagements  or  obligations  made  or  incurred  upon  its 
credit  or  for  its  benefit;  and  an  agreement  by  her  to  pay  for  services  to 
be  rendered  in  procuring  a  loan  of  mone^  to  remove  a  mortgage  from 
such  estate,  is  an  agreement  made  upon  its  account,  and  for  its  benefit. 
Patrick  V.  LitteU,  79. 
8.  In  an  action  under  section  28  of  the  code  of  civil  procedure,  as 
amended  March  80,  1874,  against  a  married  woman,  upon  her  obliga- 
tion in  writine  to  pay  for  services  rendered,  or  money  advanced,  for 
the  benefit  of  her  separate  estate,  it  is  not  error  to  render  a  personal 
judgment  against  her.    Id.  79. 

4.  M.,  a  married  woman,  engaged  in  carrying  on  the  business  of  millinery 
and  dressmaking  with  her  separate  property,  and  on  her  own  account, 
in  the  town  of  F.,  sold  her  stock  of  goods,  together  with  the  good-will 
of  the  business,  and  engaged  not  to  carry  on  the  business  at  any  time 
in  the  future  at  the  town  of  F.„  or  at  any  place  within  such  distance  of 
said  town  as  would  interfere  with  such  business,  whether  the  same 
was  carried  on  by  the  purchasers,  or  their  successors. 

Held,  that  such  agreement  in  equity  is  binding,  and  that,  in  an  action 
brought  by  the  successors  of  the  purchasers,  M.  will  be  enjoined  from 
carrying  on  such  business  in  violation  of  the  agreement.  Morgan  v. 
ferluimus,  517. 

5.  The  curative  provisions  of  the  act  of  1857  (1  S.  &  C.  694)  as  revised 
(75  O.  L.  783),  extend  only  to  deeds  or  other  conveyances  of  husband 
and  wife,  defectively  executed  by  reason  of  some  error,  defect  or  mis- 
take. It  does  not  authoriise  the  court,  in  the  exerdse  of  its  chancery 
powers,  to  compel  a  married  woman  to  execute  a  deed  in  a  specific 
performance  of  her  contract,  as  if  she  were  a  femine  sole.  KoU&nJbrocic 
v.  Oracraft,  584, 

6.  A  deed  for  the  wife's  lands,  duly  executed  and  acknowledged  by  the 
husband  under  the  act  of  1820  (2  Uhase,  1139),  but  not  signed  or  sealed 
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by  the  wife,  is  not  her  "deed  or  other  conveyance,"  within  the  curative 
provisions  of  said  act  (76  O.  L.  788,  g  6),  though  privately  acknowl- 
edged by  her  before  an  officer.    Id,  684. 
7.  Neither  is  it  her  ''  instrument  in  writing,'*  within  the  meaning  of  the 

act  of  1859  as  revised  (75  O.  L.  782).    M  684. 
See  Husband  and  Wifb,  1,  3,  8,  4. 
MASTER  AND  SERVANT— 

1.  It  is  the  duty  of  a  railroad  company  to  make  such  regulations  or  pro- 
vision for  ibe  safety  of  its  employees  as  will  afford  them  reasonable 
protection  against  the  dangers  incident  to  the  performance  of  their 
respective  duties.    BcUlroad  Co.  v.  LavaUey,  221. 

2.  A  foreman  was  put  in  charge  of  a  set  of  hands,  whose  business  it  was 
to  repair  freight  cai-s  while  standing  on  the  track,  in  the  yard  of  the 
.company  in  which  trains  were  accustomed  to  be  made  up;  it  was  also 
the  duty  of  the  foreman  to  participate  with  the  hands  in  doing  the 
work.  While  the  foreman  and  a  hand  were  engaged  in  repairing  a  car, 
and  the  hitter  was  at  work  under  the  car  by  the  order  of  the  foreman, 
he  was  injured  by  the  strilcing  of  the  car  on  which  he  was  working  by 
another  car  moving  on  the  same  track.  Held,  1.  That  the  hand  w^u 
the  subordinate  of  the  foreman,  in  respect  to  the  work  in  which  he 
was  engaged  at  the  time  he  was  injured.  2.  That  it  \i  as  thr  duty  of 
the  foreman,  in  putting  the  hand  to  work  under  the  car,  to  use  reason- 
able care  to  protect  him,  while  thus  engaged,  from  the  danger  arising 
from  the  switching  of  cars  and  the  making  up  of  trains  on  the  same 
track  ;  and  for  an  injury  resulting  from  the  want  of  such  care,  the 
company  is  liable.    Id,  221. 

MAYOR— 
•J  he  act  of  May  14,  1878  (75  O.  L.  212,  ch.  6,  S  1 ;  Revised  Statutes,  § 
1744).  confers  on  the  mayor  of  an  incorporatea  village  jurisdiction  in 
bastardy  proceedings  concurrent  with  that  of  a  justice  of  the  peace. 
MiOer  v.  OelUer,  624. 

MECHANICS'  LIEN.    See  BircheU  v.  NetuUyr,  881. 

MILL-DAM— 
1.  The  act  of  January  31,  1871  (68  Ohio  L.  15),  in  so  far  as  it  requires  the 
owner  of  a  dam  constructed  across  a  stream  not  navigable,  and  who 
has  enjoyed  the  adverse  use  of  such  dam  for  the  period  of  twenty-one 
years,  to  construct  and  maintain,  at  his  own  expense,  a  chute  or  pas- 
sage-way over  tlie  same  for  fish,  is  unconstitutional.  Whether  the  not 
is  valid  where  the  adverse  use  is  less  than  twenty-one  years,  is  not 
decided.     Woolever  v.  Stewart,  146. 

MINGLING  OF  MONEYS.    See  County  Treasurer. 

MISNOMER— 
Where  a  corporation  whose  name  is  composed  of  several  words  is  sued  by 
a  name  in  which  a  word  in  tne  corporate  name  is  omitted,  such  omis- 
sion or  misnomer,  unless  pleaded  in  abatement,  will  be  disregarded  by 
the  court.    JStateexrel.  v.  2'elephone  Co.,  2t)U. 

MORTGAGES,  CHATTEL— 
Where  a  mortgagor  in  possession  of  goods  mortgaged,  makes  an  assign- 
ment thereof  for  the  benefit  of  his  creditors,  and  the  assignee  proceeds 
in  the  probate  court  to  administer  the  trust,  in  accordance  with  the 
statutes  regulating  such  assignments,  the  mortgagee  cannot  maintain 
an  action  against  the  assignee  for  converting  the  property  to  his  own 
usa    In  such  case  his  interest  in  the  property  under  the  mortgage^ 
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where  the  assignee  is  clothed  with  authority  to  sell  the  goods,  is  trans- 
ferred to  the  fund  arising  from  the  sale  by  the  assignee.    And  it  will 
make  no  difference  that  the  condition  in  the  mortgage  was  broken  at 
the  time  of  the  assignment.    Lindeman  v.  Ingham,  1. 
MORTGAGES  OP  REALTY— 

1.  The  separate  e8tat3  of  a  married  woman  is  chargeable  with  the  per- 
formance of  her  engagements  or  oliligations  made  or  incurred  upon  its 
credit  or  for  its  benefit;  and  an  agreement  by  her  to  pay  for  services  lo 
be  rendered  in  procuring  a  loan  of  money  to  remove  a  mortgage  from 
such  estate,  is  an  agreement  made  upon  its  account,  and  for  i(s  benefit. 
Patnek  v.  Litt^U,  79. 

2.  In  an  action  under  section  28  of  the  Code  of  Civil  Procedure,  as 
amended  March  80,  1874,  against  a  married  woman,  upon  her  obliga- 
tion in  writing  to  pay  for  services  rendered,  or  money  advanced,  for  the 
benefit  of  her  separate  estate,  it  is  not  error  to  render  a  personal  judg- 
ment against  her.    Id.  79. 

3.  Where  a  loan  of  money  is  to  be  secured  by  a  conveyance  of  real  estate 
in  fee  to  the  lender,  with  a  lease  back  for  a  specified  number  of  yeai-s, 
with  a  privilege  of  redemption  to  the  lessees  at  the  expiration  of  the 
term,  the  lessees  lo  pay  a  ground  rent  equal  to  eight  per  cent,  per  an- 
jinm  on  the  money  loaned,  such  security  is  in  equity  a  mortgage  and 
subject  to  taxation  under  the  statute:  and  a  promise  to  a  third  party  to 
pay  for  services  to  be  rendered  in  obtaining  a  loan  to  be  thus  secured, 
is  not  void  as  being  contrary  to  public  policy,  although  tlie  object  of 
the  lender  of  the  money  in  aaopting  such  form  of  security  was  to  evade 
taxation  upon  the  investment.    Id.  79. 

In  an  action  to  foreclose  a  mortgage,  the  defense  was  set  up,  that  the 
mortgage  was  given  to  secure  double  the  amount  of  the  money  loaned 
thereon  by  the  mortgagee,  with  intent  to  defraud  the  creditors  of  the 
mortgagor.    Held, 

4.  That,  the  consideration  of  said  mortgage  bein^  entire  and  illegal,  a 
court  of  equity  will  not  aid  its  foreclosure.  MeQuads  v.  Eoseerans, 
442. 

5.  That  the  defense  of  illegality  of  consideration  in  such  case,  may  be 
made  by  the  mortgagor  or  by  any  person  succeeding  to  his  interest; 
hence,  it  is  error  for  the  court  to  exclude  testimony  offered  by  the 
defendant  to  establish  such  defense.    Id.  442. 

1.  The  act  of  May  1,  1861  (58  O.  L.  118),  which  exempts  from  sale  the 
property  of  persons  belonging  to  the  militia  of  Ohio,  who  have  been 
mustered  into  the  military  service  of  the  United  States  under  any 
reqiiisition  of  the  president,  is  an  act  conferring  upon  a  certain  class 
of  persons  a  right  or  privilege,  which  must  be  asserted  by  him  who 
seeks  its  benefit.    Shedd  v.  S&igeleyy  483. 

2.  Where,  after  jud^ent  and  order  of  sale  have  been  duly  and  regularly 
entered  in  an  action  to  foreclose  a  mortgage,  the  mortgagor  becomes 
entitled  to  this  exemption,  by  being  mustered  into  the  United  Stales 
service  for  three  years,  if  the  war  should  last  that  long,  and  a  sale  is 
made  and  confirmed,  and  deed  executed  to  the  purchaser,  while 
he  i«  still  in  such  service,  the  sale  and  proceedings  are  not  void,  but 
voidable  only.    Id.  483. 

3.  In  case  of  a  sale  of  the  mortgaged  premises  upon  a  decree  of  fore- 
closure, while  the  mortgagor  is  entitled  to  such  exemption,  and  the 
sale  is  confirmed,  deed  made  and  possession  taken  without  objection 
by  him,  his  proper  mode  of  relief,  if  entitled  to  any,  after  confirmation, 
and  the  proceedings  are  not  reversible  for  error,  is  by  a  direct  pro- 
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ceeding  in  tliat  case,  to  have  such  sale  and  confinnation  set  aside.    Jd, 
483. 

1.  In  an  action  to  enforce  a  written  instrument,  in  the  form  of  a  real 
estate  mortgage,  and  purporting  to  have  been  executed  and  acknowl- 
edged as  required  by  statute,  an  answer  setting  forth  that  the  defend- 
ant never  acknowledged  the  execution  of  such  instrument,  is  sufficient 
WiUianuon  v.  Carskaden,  664. 

2.  In  such  action,  where  it  appears  that  the  delivery  of  such  instrument 
was  made  by  one  of  several  persons  who  signed  the  same,  it  may  be 
shown  by  the  others  that  the  delivery  as  to  them  was  unauthorized  and 
fraudulent,    /i.  664. 

MUNICIPAL  CODE.    See  Assessments,  2,  3,  4.  \ 

MUNICIPAL  CORPORATIONS— 

~  1.  Where  a  village  council  and  a  railway  company  agree,  under  the  stat- 
ute, as  to  the  terras  upon  which  the  company  may  use  the  streets  of  the 
village  for  its  road,  wherebjr  the  company  bound  itself  to  grade  and 
gravel  the  streets  so  used,  in  a  manner  "to  the  acceptance  of  the 
council," — Held,  that  a  subsequent  ordinance  repealing  the  contract 
ordinance,  passed  with  inlent  to  rescind  the  entire  contract,  being  in- 
operati/e,  without  the  nssent  of  the  company,  to  rescind  the  grant  of 
the  right  of  way,  is  also  inoperative  to  release  the  company  from  its 
obligation  to  grade  and  gravel  streets.  BaUway  Co,  v.  Village  of  Car- 
tliage,  631. 

2.  That  upon  the  failure  of  such  company  within  a  reasonable  time  to 
grade  and  gravel  the  streets  as  per  contract,  a  right  of  action  accrues  to 
the  village  without  special  notice,  request  or  demand  on  the  company 
to  perform  its  contract.    Id.  631. 

8.  It  is  not  essential  to  the  right  to  maintain  such  action  that  the  city 
should  have  established,  by  ordinance,  other  tlian  the  contract  ordinance, 
the  permanent  grade  of  such  streets.    Id,  631. 

4.  Where  such  contract  provi-ies  for  the  improvement  of  a  dedicated 
street  which  had  not  been  previously  accepted  by  the  council,  such 
contract  for  its  improvement  constitutes  an  acceptance  of  the  dedication 
on  the  part  of  the  village.    Id,  631. 

5.  Under  the  statute,  the  exclusive  control  of  the  streets  is  in  the  council 
of  villages,  and  directions  bv  the  mayor,  concerning  their  improve- 
ment, are  wholly  without  authority,    id.  681. 

6.  The  measure  of  damages  for  the  breach  of  such  contract  on  the  part  of 
the  company,  is  the  reasonable  cost  of  doing  or  completing  the  work, 
and  upon  such  breach,  a  right  of  action  accrues  for  full  damages, 
although  the  work  has  not  been  done  or  completed  by  the  village.  Id, 
631. 

Bee  RoADe  ai7d  Highways,  8;  AssEseacENTS;  Streets. 
NAVIGABLE  STREAMS— 

1.  The  principle  decided  in  Gamt  v.  Chamhers  (3  Ohio,  496),  that  the 
owners  of  lands  situate  on  the  banks  of  navigable  strean^s  running 
through  the  state  are  also  owners  of  tlie  beds  of  the  rivers  to  the  middle 
of  the  stream,  as  at  common  law,  has  become  a  rule  of  property,  and, 
irrespective  of  tlie  question  of  its  original  correctness,  ougiu  not  to  be 
disturbed.    June  v.  Purcell,  396. 

2.  The  same  rule  applies  to  lands  bordering  on  the  Sandusky  river,  in  the 
tract  of  two  miles  square  surveyed  and  soli  under  the  act  of  congress 
of  April  20,  1816,  (3  Statutes  at*^  Large,  308).    Id.  396. 
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8.  Hence,  the  riparian  owner  can  recover  for  sand  tortiously  taken  from 
the  bed  of  the  river.    Id,  396. 

4.  Under  section  33,  chapter  8,  title  1,  of  the  crimes  act  of  May  5,  1877, 
it  is  unlawful  to  shoot  at  or  kill  wild  ducks  on  the  lands  of  another 
person,  although  within  the  chnmiel  of  a  navigable  river,  when  the 
owner  has  set  up,  in  a  conspicuous  place  on  the  shore,  "a  board  in- 
scribed in  legible  English  characters,  thus.  '  No  shooting  or  hunting 
allowed  on  these  premises.' "  SUlU  v.  Shannon^  423. 
NEGLiaENCE— 

1.  In  an  action  by  a  railroad  passen^r  (who  was,  in  fact,  without  fault 
himself),  for  a  pei'sonal  injury,  against  a  defendant  whose  neglip:encc 
directly  and  proximately  concurred  with  the  negligence  of  the  railroad 
company  in  producing  the  injury,  the  concurrent  negligence  of  the 
company  cannot  be  imp  ited  to  the  plaintiff  so  as  to  charge  him  with 
contributing  to  his  own  injury.     Tranrfer  Co.  v.  Kelley,  8(5. 

H.  employed  N.  to  underpin  his  house,  to  protect  it  against  injury  from 
the  excavation  of  a  cellar  then  being  dug  on  an  adjacent  lot  by  the 
owner  thereof;  but  before  N.  commenced  work  under  his  contract  t'le 
house  was  injured  by  the  excavation. 

EM,  2.  That  a  local  custom  was  unreasonable  and  void,  under  which  it 
would  be  the  duty  of  N.  to  eater  into  a  contract  or  arrangement  with 
the  owner  of  the  adjacent  lot  for  the  joint  prosecution  of  the  work  of 
underpinning  and  the  digging  of  the  cellar,  whereby  the  failure  of  N. 
to  make  suc£  arrangement  would  constitute  a  breach  of  Lis  contract. 
NoUe  V.  HtU,  186. 

8.  Whether  N.  was  at  fault  in  not  comn»ncing  work  under  the  contract 
to  underpin  before  injury  resulted  to  the  house  from  excavation  of  the 
cellar,  must  be  determined  by  the  contract  between  the  parties,  con- 
strued in  the  light  of  the  circumstances  of  the  case.    Id.  186. 

4.  In  an  action  brought  by  an  employee  of  a  railroad  company  against  it, 
to  recover  for  injury  sustained  while  in  the  discharge  of  his  duty,  the 
negligence  charged  was  the  moving  of  a  car  under  which  the  plaintiff 
was  working,  without  notice  or  warning.  The  proof  showed  that  the 
negligence  in  not  giving  notice  or  warning  of  the  moving  of  the  car, 
was  aitributable  to  the  foreman  under  whose  control  the  plaintiff  was 
working,  and  not  to  those  engaged  in  moving  the  car. 

Held,  that  the  case  was  not  one  of  a  failure  of  proof  under  section  133  of 
the  Code,  but,  at  most,  of  variance  under  sections  131  and  132.  Bail' 
road  Co.  v.  LavaUey,  221. 

6.  It  is  the  duty  of  a  railroad  company  to  make  such  regulations  or  pro- 
vision for  the  safety  of  its  employees,  as  will  afford  them  reasonable 
protection  against  the  dangers  incident  to  the  performance  of  their 
respective  duties.     Id.  221. 

6.  A  foreman  was  put  in  charge  of  a  set  of  hands,  whose  business  it  was 
to  repair  freight  cars  while  standing  on  the  track,  in  a  yard  of  the 
company,  in  which  trains  wore  accustomed  to  be  made  up;  it  was  also 
the  duty  of  the  foreman  to  participate  with  the  hands  in  doin^  the 
work.  While  the  foreman  and  a  hand  were  engaged  in  repairing  a 
car,  and  the  latter  was  at  work  under  the  car  by  the  order  of  the  fore- 
man, he  was  injured  by  the  striking  of  the  car  on  which  he  was  work- 
ing by  another  car  moving  on  the  same  track.    Held, 

1.  That  the  hand  was  the  subordinate  of  the  foreman,  in  respect  to  the 
work  in  which  he  was  engaged  at  the  time  he  was  injured. 

2.  That  it  was  the  duty  of  the  foreman,  in  putting  the  hand  to  work 
,  under  the  cai',  to  use  reasonable  cara  to  protect  him,  while  thus  engaged, 
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from  the  daDser  arising  from  the  switching  of  cars  and  the  making  up 
of  trains  on  the  same  track ;  and  for  an  iniury  resulting  from  the  want 
of  such  care,  the  company  is  liable.    Id,  Sul. 

7.  On  the  trial  of  an  action  against  a  railroad  company  by  a  passenger, 
for  an  injury  receivetl  through  a  collision  of  the  trains  of  the  company, 

'         ti  prima  jueie  presumption  of  negligence  arises  against  the  company. 
JSiUlroad  Co,  v.  Motcery,  418. 

8.  Where  a  passenger,  to  avoid  impending  danger,  attempts  to  leave  the 
car  in  which  he  is  riding,  believing,  upon  reasonable  grounds,  that  by 
so  doing  ho  will  escape  injury,  and,  while  in  the  act  of  leaving,  is  in- 
jured through  the  company  s  negligence,  he  is  not  chargeable  with 
contributory  negligence,  although,  had  he  made  no  attempt  to  leave  the 
car,  the  injury  would  not  have  happened.    Id,  418. 

9.  An  indorser  of  a  negotiable  promissory  note  is  liable  to  his  indorsee, 
without  demand  of  payment  from  the  maker  and  notice  of  non-payment, 
in  cases  where  the  maker  is  not  liable  to  a  bcmafide  indorsee  before 
maturity,  and  for  value.    Perkins  v.  FFAtto,  530. 

10.  And.  to  exonerate  the  mnker  from  liability  to  such  indorsee,  on  a 
note  which  he  signed  and  delivered,  believing  at  the  time  that  the  paper 
signed  and  delivered  was  another  instniment,  it  is  necessary  to  show 
that  the  maker  was  without  fault  or  negligence  in  the  premises.  Id, 
530. 

11.  But  in  a  special  finding  of  facts  by  the  court,  a  findinor  that  such 
maker  was  unable  to  read  or  write,  is  not  equivalent  to  a  finding  that 
he  was  free  from  fault  or  negligence.    Id.  530. 

13.  Where  a  bonafid^  indorsee  of  a  negotiable  note,  after  becoming  such 
indorsee,  acquires  knowledge  of  a  fraud  practiced  by  the  payee  upon 
the  maker  in  obtaining  the  note,  which  fraud,  however,  could  not  be 
made  a  defense  by  the  maker  against  such  indorsee,  the  subsequent 
indorsement  of  the  note  by  Lira  without  communicating  such  knowl- 
edge to  his  indorsee,  does  not  excuse  demand  and  notice  in  order  to 
charge  the  indorser.    Id,  530. 

NEW  TRIAL— 

1.  The  court  permitted  counsel  for  one  of  the  parties,  in  argument  to  the 
jury,  to  read  and  comment  upon  matter  not  in  evidence,  nor  relevant 
to  the  issue,  and  which  was  prejudicial  to  the  opposite  party.  IIM, 
an  irrepilarity,  or  abuse  of  discretion  which  prevented  a  fair  trial,  and 
for  which  the  verdict  should  be  set  aside  and  a  new  trial  ordered.  1m, 
Go,  V.  GJieever,  201. 

2.  Where  the  district  court  has  reversed  the  judgment  of  the  court  of 
common  pleas,  and  granted  a  new  trial,  this  court  will  not  reverse  the 
judgment  of  the  district  court,  unless  clearly  satisfied  that  a  new  trial 
ought  not  to  have  been  granted.     Tod  v.  Wick  Bros.,  370. 

3.  In  an  indictment  for  larceny  it  was  alleged  that  the  stolen  chattels 
were  the  property  of  the  P.  C.  &  St.  L.  K'y  Co.,  the  **  company  then 
and  there  bcmg  a  body  corporate;"  but  no  direct  evidence  was  offered 
that  the  company  was  incorporated.  IleUlf  that  the  want  of  such  evi- 
dence alforded  no  ground  for  a  new  trial  Burke  v.  State,  34  Ohio  St. 
79,— followed.    Murphy  v.  State,  628. 

NOTARY  PUBLIC— 

In  an  arbitration  under  the  statute  (3  Curwen,  2409;  75  Ohio  L.  736; 

Rev.  Stats.  §§  5601-5(513),  the  oath  to  the  witnesses  must  be  sidminis- 

tered  by  a  judge  or  justice  of  the  peace;    and  perjury  aiimot  be 

assigned  on  the  testimony  {,f  a  witness  xn  such  a  case,  where  the  oath 
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vras  administered  by  a  notary  public,  notwithstanding  the  general 
language  of  the  statute  empowering  notaries  public  to  administer  oaths  ia 
all  cases  required  or  authorized  by  law  (3  Curwen,  1752;  1  S.  &  C.  873; 
Rev.  8tat8.§-118).    SUOey.  JacksQn,2SL 

NOVATION— 

1.  The  surrender  of  a  promissory  note  to  the  maker,  upon  reccivine  in 
payment  thereof  a  new  note,  the  signatures  to  which  were  supposed  to 
be  genuine  by  the  payee,  but  one  or  more  of  which  were  forged,  does 
not  operate  as  payment  of  the  original  note,  nor  extinguish  the  right 
of  action  thereon.    Bmerine  v.  O'Brien^  491. 

2.  E.,  the  owner  of  a  promissory  note  executed  by  M.,  as  principal 
maker,  and  O.,  as  surety,  agreed  with  M.  that  he  would  accept  his  note 

,  with  F.  and  V.  as  sureties  I  hereon,  in  payment  of  tlie  note  of  M.  and 

'  O.  Whereupon  M.  delivered  to  E.  a  promissory  note,  executed  by 
himself,  and  purporting  to  be  executed  by  F.  and  Y.  as  sureties,  but 
whose  signatures  M.  had  forged  to  the  note.  E.  received  the  forged 
note  believing  it  to  be  genuine,  and  delivered  to  0.  the  original  note, 
which  was  destroyed. 

ndd,  that  said  new  note  did  not  operate  as  payment  of  the  original  note, 
nor  relieve  O.  from  liability  thereon.    Id,  491. 

See  Contracts,  18. 
OATHS  AND  AFFIRMATIONS— 

1.  Whether  specific  provisions  in  a  statute  as  to  the  officers  by  whom 
oaths  shall  be  administered  in  a  particular  proceeding,  have  licen  modi- 
fied by  a  subsecjuent  statute  empowering  another  officer  '*  to  administer 
all  oaths  required  or  authorized  by  law  to  be  administered  in  this 
state,"  is  to  be  determined,  not  merely  by  the  words  of  the  general  act, 
but  from  a  consideration  of  all  the  legislation  on  the  subject.  8Uite  v. 
Jadaon,  281. 

2.  In  an  arbitration  under  the  statute  (8  Curwen.  2409;  75  Ohio  L.  73G; 
Rev.  Stats.  g§  5801--5013),  the  oath  to  the  witnesses  must  be  adminis- 
tered by  a  judge  or  Justice  of  the  peace;  and  perjury  cannot  be  as- 
signed on  the  testimony  of  a  witness  in  such  a  case,  where  the  oath 
was  administered  by  a  notary  public,  notwithstanding  the  general  lan- 
guage of  the  statute  empowering  notaries  public  to  administer  oaths  in 
all  cases  required  or  authorized  oy  law  (8  Curwen,  1752;  1  S.  <t  C.  873; 
Rev.  Stats.  S  118).     id.  281. 

8.  Where  the  record  shows  that  the  Jury  for  the  trial  of  a  criminal  case 
was  duly  sworn  to  do  the  only  thing  required  of  its  members  l)y  the 
statute  (liev.  Stats.  §  7281),  that  is,  to  well  and  truly  try  and  true 
deliverance  make  between  the  state  and  the  accused,  the  fact  that  the 
record  does  not  contain  the  invocation,  "so  help  you  God,"  which  is 
provided  for  at  the  conclusion  of  such  oath,  affords  no  ground  of  rever- 
sal. Kerr  v.  State,  614. 
See  Information. 
OFFICIAL  BONDS.  See  Assignments.  2;  Gxjahdian  and  Wakd,  6,  7; 
Board  of  EduccUion  v.  McLandaborouffh,  227. 

OHIO  UNIVERSITY— 
1.  The  payment  of  the  additional  rent  which  the  president  and  trustees 
of  the  Ohio  university  are  authorized  to  demand  under  the  proviso  in 
section  12  of  the  act  of  February  18,  1804  (Ohio  f^and  Laws,  223).  is  not 
required  to  be  stipulated  for  in  the  leases  made  under  the  act ;  nc»r  arc  the  - 
leases  required,  to  contain  such  a  stipulation  by  the  amendatory  act  of 
1805,  in  order  to  Justify  the  demand  for  such  rent.    The  right  to  make 
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the  demand  springs  from  the  statute  and  is  independent  of  any  express 
stipulation  therefor,  in  the  lease.     Cab'4  v.  University,  113. 
.2.  The  resolutions  of  the  board  of  trustees,  passed  June  31,  1876,  provid- 
' .  ing  for  the  collection  of  such  additional  rent,  is  not  rendered  invalid 
by  the  fact  that  the  trustees  were  required  to  talte  such  action  by  the 
I  act  of  March  30,  1875  (73  O.  L.  177).    Id.  113. 
,.  8.  By  the  fair  constructions  of  said  resolutions,  no  discretion  is  given  to 
the  treasurer  of  the  university  to  determine  the  amount  of  rent  to  ho 
collected;  but  he  is  required  to  collect  such  an  amount  of  additional 
rent  as  equals  the  taxes  imposed  on  property  of  like  description  by  the 
state.    Id.  113. 
4.  The  right  to  exact  the  additional  rent  does  not  extend  back  of  the 
current  rental  year  of  the  term.    Jd.  113. 
ORDINANCES,  CITY.    See  Municipal  Corpoiiatiokb^  1,  3,  8,  4,  5,  6. 
OWNER,  See  Lease,  1. 
PARKS.  PUBLIC— 
1.  Section  562  of  the  municipal  code,  which  required  the  corporation  to 
advei*tisc  for  bids  for  the  work  and  materials  for  a  public  improvement 
provided  for  by  chapters  48,  49  and  50,  where  the  cost  of  the  improve- 
ment exceeded  $500,  had  no  application  to  an  improvement  of  a  public 
park  belonging  to  the  corporation.     Walsh  v.  City  of  Columbus,  169. 

3.  G.  conveyed  to  the  cit^'  of  Columbus  a  parcel  of  hind,  within  the  city, 
in  trust  for  a  public  park,  for  the  free  and  common  use  of  all  the  in- 
habitants of  tno  city,  to  be  known  as  '^Goodale  Park."  One  of  the 
trusts  imposed  was,  that  the  oversight,  improvement  and  care  of  the 
park  should  be  intrusted  to  a  committee  of  three,  to  be  appointed  by 
the  couticil  from  their  own  number.  The  council  accepted  said  con- 
veyance and  appointed  said  committee,  who  entered  into  a  contract 
with  the  plain tiif  to  supply  materials  therefor,  and  till  a  depression  in 
said  park.    Jleld,  that  such  contract  is  binding  on  the  city.    Id,  169. 

PARTIES— 

1.  The  provision  in  section  16  of  the  corporation  act  of  May  1,  1852, 
which  requires  a  railway  compaAy  to  place  a  highway  crossed  or  di- 
verted. ' '  in  such  condition  as  not  to  impair  its  former  usefulness,"  Is  a 
condition  inseparatile  from  the  right  or  franchise  granted  to  such  com- 
pany to  cross  the  highway  with  its  railroad,  or  to  divert  it  from  its  lo- 
cation.    8i<ite  ex  rel,  v.  EaUroad  Co.,  434. 

2.  While  the  company  continues  in  the  exercise  of  the  franchise,  the 
state  has  the  ri^jht  to  compel  it  to  perform  the  condition  ui)on  which 
the  franchise  was  granted,  by  petition  invoking  the  equity  powers  of 
the  court,  prosecuted  by  the  attorney-general  in  the  name  of  the  stale. 
Id.  434.  , 

8.  The  nmedy  given  to  the  county  commissioners  by  the  act  of  March  7, 
1873  (70  Ohio  L.  53),  for  the  obstruction  of  a  stale  or  county  road,  is 
cumulative,  and  docs  not  affect  the  right  of  the  state  to  maintain  the 
present  action.    Id,  434. 

In  an  action  to  foreclose  a  mortgage,  the  defense  was  set  up,  that  the 
mortgage  was  given  to  secure  double  the  amount  of  the  money  loaned 
thereon  by  the  mortgagee,  with  intent  to  defraud  the  creditors  of  the 
mortgagor.    Ileld, 

4.  That  the  consideration  of  said  mortgage  being  entire  and  illegal,  a 
court  of  equity  will  not  aid  its  foreclosure.     McQuade  v.  Bosecrans,  442. 

5.  That  the  defense  of  illegality  of  consideration  in  such  case,  may  be 
made  by  the  mortgagor  or  by  any  person  succeeding  to  his  interest; 
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hence,  it  is  error  for  the  court  to  exclude  testimony  offered  by  the  de- 
fendant to  establish  such  defense.    Id,  442. 

6.  In  an  action  against  three  defcndapfs,  upon  a  joint  and  seyeral  obliga- 
tion, final  judgment  was  rendered  in  favor  of  two  of  said  defendants, 
and  the  action  was  allowed  to  stand  undisposed  of  as  to  the  third. 

7.  In  a  petition  in  error  by  the  plaintiff  to  reverse  the  judgment  against  him 
in  favor  of  the  two  defendants,  the  third.  agniAst  whom  no  nnal  judg- 
ment has  been  rendered,  is  not  a  necessary  party.    King  v.  Bell,  &0. 

8.  In  action  by  a  phiintlff  in  attachment  against  a  garnishee  to  recover 
money  due  from  him  to  the  defendant  in  attachment,  the  latter,  who 
claims  to  have  selected  and  to  hold  the  same  exempt  from  being  ap- 
plied to  the  payment  of  plaintiff's  claim,  is  a  proper  party  to  the  action 
and  should  be  permitted  to  show  his  selection  and  assert  his  right  to 
the  exemption.     CMcoie  v.  Oanleff,  545. 

See  Trusts,  2;  Bankruptcy,  1,  4;  Surbtiss,  8;  Executors  and  Ad- 

liCINISTRATORS,  6. 

PARTITION— 

1.  D.  executed  a  codicil  to  her  last  will  and  testament  as  follows: 
"Item  Ist.    I  desire  and  do  hereby  change  and  modify  item  8th  in  said 

will  so  as  to  read  as  follows:  I  give  and  bequeath  unto  Jacob  Mace,  of 
the^ountyof  lioss,  state  of  Ohio,  his  heirs  and  assigns,  f(  rcver,  the 
equal  one-half  of  all  those  pieces  of  land  purchased  by  mc  of  Wesley 
Claypool,  situate  in  Hoss  county,  state  of  Ohio,  and  bciQT< -(-scribed  in 
item  8th  of  said  will.  And  the  other  one-half  of  said  Claypool  land, 
described  in  item  8ih,  and  by  said  8th  item  of  said  will  devised  to 
James  W.  Hays,  Peter  B.  Hays  and  John  Hays,  I  devise  to  Peter  B. 
Hays  and  James  D.  Corwine,  son  of  John  W.  Corwine,  and  their  heirs 
and  assigns  forever.  My  wish  and  desire  being  to  exclude  John  Hays 
and  Jnmcs  W.  Hays  from  any  interest  in  said  Claypool  farm.  The 
said  Fetor  B.  Hays  and  James  D.  Corwine  to  have  their  half  of  said 
OlaT/poal  farm  on  the  upper  side  thereof  and  the  said  Mace  on  the  low- 
er side." 
Item  8th  of  the  will  referred  to  in  the  codicil,  was  as  follows: 
"  Item  8th.  I  give  and  bequeath  unto  Jacob  Mace,  of  the  county  of 
Ross,  state  of  Ohio,  and  unto  his  heirs  and  assigns  forever,  the  equal 
undivided  one-haif  of  all  those  pieces  of  land  purchased  by  me  of  Wes- 
ley Claypool,  situated  in  Hoss  county,  state  of  Ohio,  containing  about 
eleven  hundred  and  seventy-four  acres,  one  rood  and  twenty-nine 
poles,  which  is  particularly  described  in  the  deed  made  I)y  Wesley 
Claypool  and  wife  to  me,  bearing  dale  April  29,  A.  D.  1856.  And  I 
hereby  devise  and  bequeath  unto  James  W.  Hays,  Peter  B.  itays  and 
John  Hays,  the  remaining  one  equal  undivided  half  thereof,  to  be 
shared  equally  between  them." 
HeUl,  1.  The  deviscies  named  in  the  codicil  took  the  estates  as  tenants  in  com- 
mon, subject,  however,  to  be  aparted  among  them  so  that  the  interests 
of  Hays  and  Corwine  should  be  located  on  the  upper  side  and  that  of 
Mace  on  the  lower  side  of  the  farm.  2.  In  making  partition  between 
them  the  part  on  the  upper  side  to  be  set  olf  to  Hays  and  Corwine 
should  be  ot  equal  value  with  that  part  on  the  1  jwer  side  set  off  to 
Mace.  3.  8uc!i  partition  may  bp  enforced  by  a  civil  action  under  tho 
code.     Corwine  v.  Mace,  125. 

2.  The  plaintiff,  the  owner  in  fee  simple  of  two  undivided  sevenths  of  a 
farm,  had  been  absent  and  unheard  of  for  nearly  thirty  vears,  when 
proceedings  for  the  partition  of  said  farm  were  instituted  by  persons 
who  would  have  been  his  heirs,  had  he  been  Uien  deceased.     Under 
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these  proceeding  the  premises,  not  bein^  divisible  without  manifest 
injury  to  the  vjUue  thereof,  were  sold  by  order  of  the  court,  and  bid 
off  by  defendant  H,,  owner  of  the  remaining  five-sevenths  thereof, 
and  who  after  said  purchase  made  valuable  improvements  thereon. 
Held,  1.  That  H.  by  such  purchase  acquired  no  title  to  the  interest  of 

the  plaintiff  in  said  Jand. 
2.  That  in  the  partition  of  said  premises  the  defendant  H.  is  entitled  to 
the  benefit  of  such  improvements,  and  in  making  partition,  respect 
should  bo  had  thereto.     Youngs  v.  Heffner,  282. 

PARTNERSHIPS— 

1.  In  an  action  by  a  creditor  of  a  firm  to  charge  the  defendant  as  a  mem- 
ber of  such  firm,  neither  the  reports  from  a  mercantile  agency,  nor  the 
declarations  of  other  third  parties,  are  competent  evidence  to  establish 
such  Liability.     Cooky.  Slate  Co.,  135. 

2.  When  an  issue  of  fact  is  tried  to  the  court,  the  admission  of  Incompe- 
tent evidence  will  be  ground  for  reversal,  if  it  appears  that  u]M}n  the 
competent  evidence  in  the  case,  the  finding  ought  not  to  have  been 
mode.    Id.  135. 

8.  Where  the  conduct  of  a  party  is  relied  upon  to  charge  him  as  a  mem- 
ber of  a  firm  of  which  he  is  not  in  fact  a  member,  it  should  appear 
that  the  creditor  rcHcd  on  such  conduct,  and  trusted  the  firm  on  the 
faith  of  such  party  being  a  member.    Id.  135. 

A.  a/reed,  in  writing,  to  sell  and  convey  to  B.,  C,  D.  and  E.,  four  un- 
divided fifths  of  certain  lands,  in  consideration  wliereof  the  purchasers 
agreed  to  pay  ten  thousand  dollars  in  installments  payable  at  stated 
times,  the  same  to  bo  paid  iis  afterward  specilie<l  in  the  writing.  It 
;  was  afterward,  in  the  same  written  instrument,  agreed  that  the  vendor 
and  purchasers  shouhl  enter  into  a  partnership  for  quarrying  stone  on 
the  same  lands,  "for  the  purpose  of  realizing  the  money  necessary  to 
make  said  p.iymentof  J 10, 000,"  and  that  after  defraying  the  expenses 
of  the  business,  "  the  balance  of  all  profits  are  to  be  applied  in  payment 
of  the  $10,tXiO  purchase  price  of  said  lands,  as  fast  as  the  stiid  profits 
are  from  time  to  time  ascertained."  And  that  "after  the  said  sum  of 
$10,000  is  paid  as  herein  agreed,  and  from  that  time  forward  all  are  to 
be  equal  partners,  and  to  share  equallv  the  protits  of  the  said  business, 
and  have  an  equal  interest  in  the  lands  and  all  properly  of  the  firm." 
Heldt 

4.  That  the  net  profits  of  the  partnership,  to  the  extent  of  the  purchase, 
money,  to  wit,  $10,000,  including  the  part  which  would  otherwise  be- 
long to  the  vendor,  were  appropriated  to  the  use  of  the  purchasers  foi 
the  payment  of  the  purchase-money,  and  for  the  reimbui-seraent  of  any 
part  of  the  purchase-money  paid  with  other  means.   IIai/e.s  v.  A'M,  498. 

5.  Upon  the  failure  of  profits  to  the  extent,  in  whole  or  in  part,  of  the 
purchase  price,  no  part  of  the  purchase-money  was  to  be  remitted  bv 
the  vendor  on  account  of  such  deficiency  of  protits.  unless  such  deli- 
cienc}'  was  caused  by  the  default  of  the  vendor.     Id.  408. 

6.  After  the  dissolution  of  such  firm,  a  decree  for  the  specific  perform- 
ance of  the  contract,  at  the  suit  of  the  vendor  against  the  purchasers, 
ought  to  be  postponed  to  the  settlement  ot  the  partnership  accounts. 
Id.  408. 

See  Burdiardt  v.  BurcJmrdt,  201. 
PATENTS  AND  PATENT  RIGHTS— 
1.  The  tise  of  pfitentwl  property,  like  other  species  of  property,  when  do- 
voted  to  public  use,  18  sut)ject  to  control  by  state  legislation,  wheie  the 
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exigencies  of  the  public  welfare  require  it.    BUxU  ez  rd,  y.  Tdepfuma 
6V,296. 

2.  The  act  of  May  4,  1809  (66  O.  L.  98).  "to  regulate  the  execution  and 
transfer  of  notes  ffiven  for  piitent  rights,"  is  not  in  conflict  with  section 
8  of  the  first  article  of  the  constitution  of  the  United  States,  nor  cf  the 
act  of  congress  enacted  in  pursuance  thereof,  relating  to  the  granting 
of  letters  patent.     Todd  v.  Wick  Bros,  ds  Co.,  370. 

8.  Where  a  negotiable  pr.)missor5''  note,  given  for  an  interest  in  a  patent- 
ed invention  or  discovery,  not  having  the  words  **  given  for  a  i)atcnt 
riifht'*  written  or  printed  thereon,  is  ne;?otiated  to  one  having  knowl- 
edge of  its  consideration,  he  takes  it  subject  to  such  defenses,  and  such 
only,  as  would  have  existed  against  it,  if  such  words  had  been  legibly 
written  or  printed  thereon.    Id.  370. 

4.  A  patented  invention  which  is  capable  of  being  applied  to  some  practi- 
cal or  beneficial  use,  and  is  not  frivolous,  or  injurious  to  the  well  being 
of  society,  is  valid,  without  regard  to  the  degree  of  its  utility,  and  an 
interest  therein  constitutes  a  sufficient  consideration  for  a  promissory 
note,  or  other  contract.  Id,  870. 
PAYMENTS— 

1.  The  surrender  of  a  promissory  note  to  the  maker,  upon  receiving  in 
payment  thereof  a  new  note,  the  signatures  to  which  were  supposed  to 
be  genuine  by  the  payee,  but  one  or  more  of  which  were  forged,  does 
not  operate  as  payment  of  the  original  note,  nor  extinguish  the  rijhi 
of  action  thereon.     Emerine  v.  O'Brien,  491. 

2.  E.,  the  ownor  of  the  promissoiy  note  executed  by  M.,  as  principal 
maker,  and  O.,  as  surety,  agreed  with  M.  tlmt  he  would  accept  \iU 
note  with  F.  and  V.  as  sureties  tUereon,  in  payment  of  the  note  of  M. 
and  O.  Whereupon,  M.  delivered  to  E.  a  promissory  note,  executed 
by  himself,  and  purporting  to  be  executed  by  F.  ana  V.  as  sureties, 
but  whose  signatures  M.  had  forged  to  the  note.  E.  received  the  forged 
note  believing  il  to  bo  genuine,  and  delivered  to  O.  the  original  note, 
which  was  destroyed.    HM, 

That  said  new  note  did  not  operate  as  payment  of  the  original  note,  nor 
relieve  (>.  from  liability  thereon.    Id.  491. 

See  Insurance,  1,  3,  8,  4. 
PERJURY— 

1.  Whether  specific  provisions  in  a  statute  as  to  the  oflicers  by  whom 
oaths  shall  be  administered  in  a  particular  proceeding,  have  been  modi- 
fied by  a  subsequent  statute  empowering  another  ottlcer  •*  to  administer 
all  oaths  required  or  authorized  by  law  to  be  admiuistered  in  this  state." 
is  to  be  determined,  not  merely  by  the  words  of  the  generjil  act.  but 
from  a  consideration  of  all  the  legislation  on  the  subject.  State  v. 
k        Jackson,  281. 

'  2.  In  an  arbitration  under  the  statute  (3  Curwen,  2409;  75  Ohio  L.  736; 
Rev.  Stats.  g§  0OOI-O6I8),  the  oath  to  the  witnesses  must  be  jwlminis- 
tered  by  a  judge  or  Justice  of  the  peace;  and  perjury  cannot  be  as- 
signed on  the  testimony  of  a  witness  in  snch  a  case,  where  the  ofith 
was  administered  by  a  notary  public,  notwithstanding  the  general  lan- 
guage of  the  statute  empowering  notaries  public  to  administer  oaths  in 
all  cases  required  or  authorized  by  law.  8  Curwen,  1752;  1  S.  &  C. 
873;  Rev.  Stats.  ^  118.    Id.  281. 

PERSONAL  PROPERTY.    See  Exemptions,  4,  6. 

PLEADINGS  IN  CIVIL  CASES— 
1.  In  proceedings  in  error,  under  the  civil  code,  to  reverse  a  judgment, 
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the  court  must  disregard  any  error  or  defect  in  the  pleadings  or  pro- 
ceedings which  does  not  onect  the  substantial  lights  of  the  adverse 
party.    Bear  v.  Knavoles,  43. 

2.  The  refusal  of  a  court,  in  which  a  civil  action  is  pendin.ii,  to  sustain*  a 
motion  to  separately  state  and  number  several  causes  of  action  which 
may  be  united  in  o:ic  petition,  is  not  an  error  for  which  fhc  tinul  judg- 
ment will  be  reversed,  unless  it  appears  that  by  such  refusal  the  adverse 
party  has  been  deprived  of  a  substantUd  right.    Id.  4^. 

8.  The  objection  that  the  cause  of  action  for  which  the  plaintiiT  sues 
was  assigned  before  the  commencement  of  the  action,  does  not  relate 
to  the  capacity  of  the  pUintiH  to  sue;  but  to  the  fact  that  the  right  of 
action  sought  to  be  enforced  is  not  in  the  plnintiflf.  To  warruni  a  re- 
covery the  petition  must  show  a  cause  of  action  in  the  phiiutiif.  Ijuck- 
ingJiain  v.  Buckingham,  ($8. 

4  Words  spoken  of  a  man  imputing  to  him  an  act  of  sodomy,  are  not 
actionablewiihout  an  allegation  of  special  damage.  Davut  y.  jBraicn, 
27  Ohio  St.  326,— followed.     Meloifi  v.  Weiant,  184. 

6.  Where  actions  have  l^een  improperly  consolidated,  and  the  petition  in 
one  case  ordered  by  the  court  to  stand  as  an  answer  and  counter-claim 
in  the  other,  iu formalities  in  the  pleading,  as  a  counter  claim,  after 
issue  and  trial,  are  not  grounds  for  the  reversal  of  the  judgment. 
Burehardt  v.  Burchardt,  261. 

6.  Where  a  corporation  whose  name  is  composed  of  several  words  is  sued 
by  a  name  in  which  a  word  in  the  corporate  name  is  omiUed,  sncli 
omission  or  misnomer,  unless  pleaded  in  abatement,  will  be  disregarded 
by  the  court.    State  ex  rel.  v.  Telephone  Co.,  206. 

7.  Where  it  appears,  from  the  record,  that  the  petition  in  error  has  been 
filed,  but  service  of  summons  has  not  been  had,  or  the  appearance  of 
defendant  otherwise  ejected  within  the  time  prescribed  by  the  statute, 
a  motion  to  strike  the  case  from  the  docket  is  a  proper  mode  of  pro- 
ceeding, and  will  be  sustained,  unless  the  plaintiJff,  by  amendment  of 
his  petition,  alleges  facts  upon  which  issue  may  be  joined,  showing  that 
he  is  within  the  saving  clause  of  the  statute.    Bowen  v.  Bowen,  312. 

8.  In  an  action  under  the  code  for  the  recovery  of  real  estate,  whereof 
the  legal  title  is  in  the  plaintiff,  a  defense,  grounded  on  an  equitable 
title  and  right  of  possession  under  it  in  the  defendant,  must  be  pleaded. 
Powers  V.  Armatrong,  357. 

9.  In  such  case,  where  the  answer  contains  a  general  denial  of  the  plaint- 
iff's title  merely,  it  is  error  to  admit  testimony  of  such  equitable  estate 
in  the  defendant,  and  to  charge  the  jury  that  such  equitable  estate,  if 
duly  proved,  constitutes  a  defense  to  such  action.    Id,  357. 

10.  Where  the  judgment,  for  the  reversal  of  which  error  is  prosecuted 
in  this  court,  is  pleaded  as  an  estoppel  in  another  suit  between  the 
SJime  parties,  it  is  competent  for  this  court  to  enjoin  the  prosecution  of 
such  suit  until  the  case  in  error  is  determined.     Yeoman  v.  Lasley,  410. 

11.  In  an  action  to  enforce  a  wiitten  instrument,  in  the  form  of  a  nal 
estate  mortgage,  and  purporting  to  have  been  executed  and  acknowl- 
edged as  required  by  statute,  an  answer  setting  forth  that  the  defend- 
ant never  acknowledged  the  execution  of  such  instrument,  is  sufficient;. 
WiUiarnM7t  v.  Carnkadden,  (564. 

See  Set-off,  1,  2;  Frauds,  fciTATCTE  of,  4;  Piper  \.  SidweU,  454;  l^orter 
V.    Wag  lit  r,  4«r). 
PLEADING  lis  ClilMINAL  CASES— 
An  indict meut  under  section  122,  chapter  8,  title  1,  of  the  penal  code  of 
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1877,  as  amended  (76  O.  L.  167, 168),  which  specifically  charges  that  A., 
B.  and  C,  with  the  intent  to  extort  and  gain  a  certain  amount  of  money, 
of  the  value  of  $500,  and  certain  valuable  securities  of  the  Yalue  of 
$300,  the  property  of  W.,  did  willfully  and  feloniously  accuse  W.  of 
the  crime  of  burning  his  bam.  which  was  insured,  and  was  of  the 
value  of  $850,  with  intent  thereby  to  prejudice  the  insurer,  is  not  de- 
fective for  want  of  any  of  the  following  averments: 

1.  For  wnnt  of  an  averment  that  the  accusation  against  W.  was  /oZm. 
The  truth  or  falsity  of  the  accusation  made  by  defendant  is  not  an  es- 
sential element  of  the  crime.    EUioU  v.  State,  318. 

2.  Nor  because  it  docs  not  state  the  name  of  the  insurer  or  the  amount  of 
the  policy.    Id,  318. 

8.  Nor  because  it  does  not  allege  thiit  defendant  succeeded  in  extorting 

money,  chattels  or  valuable  securities.     Id,  818. 
4.  Nor  for  want  of  an  averment  that  the  crime  of  which  W.  was  accused, 

tended  to  degrade  or  disgrace  him.    Id.  818. 
0.  Nor  for  want  of  an  averment  that  the  accusation  of  such  crime  was  in 

writing.    Id.  318. 

0.  Nor  because  there  wos  no  averment  of  a  previous  conspiracy  by  the 
defendants  to  commit  the  crime.    Id,  818. 

7.  The  act  of  1877  (74  Ohio  L.  289.  §  9;  Rev.  Stat  §  7079),  making  it 
punishable  to  convey  land  without  title,  applies  as  well  to  instruments 
purporting  to  convey  lands  situated  beyond  our  territorial  limits  as 
to  those  purporting  to  convey  lands  situated  within  this  state.  KervY. 
8taU,  614. 

8.  The  provisions  of  that  section  are  not  repugnant  upon  the  ground  that 
by  their  terms  it  is  made  an  offense  to  contey  Innd,  where  the  party 
conveying  has  no  title.  To  execute  to  another  an  instrument  in  the 
form  of  a  conveyance  of  land,  with  intent  to  defraud,  is  the  crime 
inhibited  in  the  section.    Id.  014. 

9.  In  an  indictment  under  that  section,  for  conveying  land,  it  is  not  essen- 
tial that  a  copy  of  the  deed  be  set  forth;  nor  is  it  necessary,  where  the 
instrument  purports  to  convey  land  situated  in  another  state,  to  aver  in 
the  indictment,  in  terms,  that  the  t^eed  was  in  the  form  of  a  proper 
conveyance  of  land  under  the  laws  of  such  state.  It  is  sufficient  if  it 
be  averred  in  the  indictmeni  that  the  conveyance  was  by  deed  of  gen- 
eral warranty.     Id.  014.  "^ 

10.  Where,  in  an  indictment  under  that  section,  it  is  charged  that  the  ac- 
cuse<l  sold  and  conveyed  the  land,  such  indictment  is  not  subject  to 
the  objection  that  two  offenses  are  charged  therein.    Id.  G14. 

11.  An  objection  that  it  does  not  appear  in  the  record  that  the  indictment 
found  by  the  grand  jury  was  "presented  by  the  foreman  to  the  court." 
ia  accordance  with  the  revised  statutes,  g  7210,  is  waived  by  the  plea 
of  not  guilly,  where  there  was  no  motion  to  quash.  l(ev.  Btats. 
§§  7249,  7258.    Id.  614. 

PLEDGE.     See  Franklin  Bank  v.  Commercial  Bank,  350. 
POWER  OF  SALE.     See  CoUier  v.  Gnmsey,  17. 
PRACTICE— 

1.  In  proceedings  in  error,  under  the  civil  code,  to  reverse  a  judgment, 
the  court  must  disregard  any  error  or  defect  in  the  pleadings  or  pro- 
ceedings wnich  does  not  affect  the  substantial  rights  of  the  adverse 
party.     Bear  v.  Knowles,  48. 

2.  A  petition  in  error  was  filed  in  this  court  on  June  24,  1879. 
The  record  not  having  been  printed,  in  accordance  with  the  revised 
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statute^  section  6711,  the  proceeding;  in  error  was,  on  March  28, 
1860,  dismissed  bj  the  court,  on  motion  of  the  dcfendiuit  in  error, 
notwithstanding  plaintiff  in  error's  resistance  to  tlie  motion  and  its 
motion  for  furtiier  time  to  piint.  On  April  10,  1880,  the  plaintiff  in 
error  filed  another  petition  in  error  on  the  same  record.  assi;rning  the 
same  errors  which  had  been  as.signcd  in  the  former  petition  in  error, 
whereupon  the  plaintiff  in  eiTor  moved  to  dismiss  the  Litter  prooccd- 
ing,  on  tbe  ground  that  it  was  unauthorized.  Held,  that  the  dismissiil 
IS  a  bar  to  the  second  petition  in  error.  The  rule  ut  common  law, 
*  where  the  first  proceeding  in  error  abates,  or  an  end  is  put  to  it  by  the 
act  of  the  plaintiff  in  error  {Dircfi  v.  Triste,  8  East.  412 ;  Powers  v.  Fi-idc^ 
2  Grant,  d<:^),  does  not  api)ly  in  such  case.    Belt  t.  Uailroad  Co.,  9i). 

See  Pepper  v.  SidweU,  454. 

PRESUMPTIONS.    See  Stay  of  Executions,  1 ;  Evidbncb.  17, 20;  Neg- 
ligence, 7;  Common  Cariueb,  d,  4;  Guabdian  and  Ward,  5. 

PROBATE  COURT.    See  Courts. 

PROOF,  FAILURE  OF.    See  Barrett  y.  Ward,  107;  BaUwajf  Co.  v.  Xo- 
valley,  221. 

PROMISSORY  NOTES— 

1.  In  an  action  on  a  promissorjr  note,  the  maker  is  not  estopped  fix>m 
setting  up  want  of  consideration  or  fraud,  by  a  Judgment  dismissing 
his  petition  o:i  the  merits,  in  an  action  bronght  to  enjoin  the  negotia- 
tion of  the  note  and  to  obtain  its  surrender  and  cancellation,  although 
the  matter  set  up  tis  a  defense  was  relied  on  as  the  ground  of  relief  in 
the  petition.     Cramer  v.  Moore,  847. 

Wliile  the  statute  allowing  parties  to  contract  for  ten  per  cent,  interest 
was  in  force,  C.  executed  to  R.  his  promissory  note,  payable  on  lime, 
without  interest.  Before  maturity.  B.  negotiated  the  note  to  W.,  who 
brought  an  action  to  recover  a  balance  due  thereon,  with  ten  ixsr  cent, 
interest,  alleging  for  that  purpose  a  promise  in  writing  by  C.  to  that 
effect,  made  after  maturity,  in  consideration  of  an  agreement  by  W, 
for  furtiier  time,  which  hud  been  granted.    Held, 

2.  The  burden  of  proving  a  valid  modification  of  the  terms  of  the  note, 
by  which  the  debtor  became  liable  to  the  higher  rate  of  interest  under 
the  statute,  was  upon  the  plaintiff.    Andrews  v.  Campbell,  801. 

8.  The  new  promise  of  C.  to  pay  interest  at  ten  per  cent,  until  the  note 
was  paid,  must  be  supported  by  a  suflicient  consideration  ;  and  where 
it  is  alleged  that  the  promise  was  made  in  consideration  of  a  mutual 
promise  by  W.  to  give  time,  it  must  appear  that  his  promise  to  give 
time  was  so  detinitc  in  its  terms  as  to  be  enforceable  by  C.    Id.  861. 

4.  The  mere  fact  that  in  pursuance  of  his  promise,  C.  had  for  several 
years  annually  paid  interest  at  ten  per  cent.,  and  had  not  been  pressed 
for  payment  of  the  principal,  does  not  raise  the  presumption  of  such  a 
pre-existing  modification  of  the  original  contract,  as  l^ie  statute  re- 
quires.    Id.  301. 

5.  Payments  of  interest,  made  in  pursuance  of  said  promise,  while  tho 
ten  per  cent,  statute  was  in  force,  are  binding  upon  C,  but  payments 
made  afterward,  in  excess  of  six  per  cent,  are  to  be  applied  to  the 
principal.    Id.  801. 

0.  The  written  statements  of  B.,  made  after  he  had  parted  with  the  note, 
and  contained  in  a  contract  with  W.  concerning  the  same,  tending  to 
show  the  alleged  consideration  for  C.'s  promise,  are  not  admissible  in 
this  acti(m  against  C,  though  B.  was  dead,  it  not  appctu-ing  tliat  C. 
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was  a  party  to,  or  had  notice  of,  said  contract  between  B.  and  W.    Id. 
8(51. 

7.  Tbe  act  of  May  4,  1869  {d^  O.  L.  93),  "  to  regulate  the  execution  lind 
transfer  of  notes  given  for  ptitent  rights,"  is  not  in  conflict  witli  section 
8  of  the  first  article  of  the  constitution  of  tlje  United  States,  nor  of  the 
act  of  congress  enacted  in  pursuance  thereof,  relating  to  tbe  granting 
of  letters  patent.     Tod  v.   Wiek  Bros.,  370. 

8.  Where  a  negotiable  promissory  note,  given  for  an  interest  in  a  patented 
invention  or  discovery,  not  having  the  words,  * '  given  for  a  patent  right " 
written  or  printed  thereon,  is  negotiated  to  one  having  knowledge  of 
its  conbideration,  he  takes  it  subject  to  such  defenses,  and  such  only, 
as  would  have  existed  against  it,  if  such  words  had  been  legibly  writ- 
ten or  printed  thereon.    Id.  870. 

9.  Where,  in  an  action  by  an  indorsee  of  a  negotiable  promissory  note, 
whicli,  in  the  hands  of  the  payee,  was  void  for  want  of  consideration, 
tbe  defense  is  interposed  that  tlic  plaintiff  is  not  on  innocent  holder 
for  value,  the  amount  paid  by  the  plaintiff  for  the  note  is  only  impor- 
tant as  it  affects  the  go<jd  faith  of  the  purchase.    H.  370. 

10.  Where  the  indorsee  of  a  negotiable  promissory  note  pays  cash  there- 
for, he  is  a  purchaser  in  the  usual  course  of  trade,  notwithstanding  the 
fact  that  he  paid  for  the  note  a  sum  less  tnan  its  fair  and  reasonable 
value.    Id.  370. 

11.  A  patented  invention  which  is  capable  of  being  applied  to  some 
practical  or  bencticial  use,  and  is  not  frivolous,  or  injurious  to  the 
well-being  of  society,  is  valid,  without  regard  to  the  device  of  its  util- 
ity, and  an  interest  therein  constitutes  a  sufhcieut  consideration  for  a 
promissory  note,  or  other  contract.    Id.  870. 

12.  The  si^rrendcr  of  a  promissory  note  to  the  maker,  upon  receiving  in 
payment  thereof  a  new  note,  the  signatures  to  which  were  supposea  to 
be  genuine  by  the  payee,  but  one  or  more  of  which  were  forged,  does 
not  operate  as  payment  of  the  original  note,  nor  extinguish  the  right 
of  action  thereon.     Emerine  v.  (yBrien,  491. 

13.  E.,  the  owner  of  a  promissory  note  executed  by  M.,  as  principal 
'     maker,  and  O.,  as  surety,  agreed  with  M.  that  he  would  accept  his 

note  with  F.  and  V.  as  sureties  thereon,  in  payment  of  the  note  of  M. 
and  O.  Whereupon,  M.  delivered  to  E.  a  promissory  note,  executed 
by  himself,  and  purporting  to  be  executed  by  F.  and  V.  as  sureties, 
but  whose  sii^natures  M.  had  forged  to  the  note.  E.  received  the 
forged  note  believing  it  to  be  genuine,  and  delivered  toO.  the  original 
note,  which  was  destroyed. 
Held,  that  said  new  note  did  not  operate  as  payment  of  the  original  note, 
nor  relieve  O.  from  liability  thereon.    Id.  491. 

14.  A  promissory  note  containing  the  words,  **  I  promise  to  paj'  to  the 
order  of  myself,"  having  been  signed  by  two  persons  and  placed  by  one 
of  them  in  the  hands  of  the  other  to  be  by  him  put  in  circulation  for 
his  own  benefit,  the  latter  may,  before  the  note  is  due,  by,  indorsing  his 
name  thereon,  invest  a  bona  fide  holder  with  a  complete  title  thereto, 
although  the  name  of  the  other  maker  is  not  so  indorsed.  Bank  v. 
Fowler,  624. 

15.  In  violation  of  an  agreement  between  principal  and  surety  in  a  prom- 
issory note,  the  principal  transferred  the  note,  baiug  due,  as  collateral 
security  for  an  extension  of  ten  days  in  the  time  of  payment  of  a  pro- 
tested draft  for  a  less  amount,  the  person  receiving  the  collateral  acting 
in  gfiod  faith,  and  having  no  knowledge  of  Huch  a'jreement.  Held,  that 
the  title  of  such  holder,  to  the  extent  of  the  draft,  U  valid.    Id.  524. 
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16.  An  indorscr  of  a  negotiable  promissory  note  is  liable  to  his  indorsee, 
without  demand  of  payment  from  the  maker  and  notice  of  non-pay- 
ment, in  ca^es  where  the  maker  is  not  liable  to  n  b-^jia  fide 'mdorsee 
before  maturity,  and  for  value.     Perkin*  v.  White,  530. 

17.  And,  to  exonerate  the  maker  from  liability  to  such  indorsee,  on  a 
note  which  he  signed  and  delivered,  believing  ut  the  time  that  the  paper 
signed  and  delivered  was  another  instrument,  it  is  nece^&aiy  to  sliow 
that  the  maker  was  without  fault  or  negligence  in  the  preuiises.  Id. 
530. 

18.  But  in  a  special  finding  of  facts  by  the  court,  a  findina^  that  guch 
maker  was  unable  to  read  or  write,  is* not  equivalent  to  a  tiuding  that 
be  was  free  from  fault  or  negligence.    Id,  530. 

19.  Where  a  bona  fide  indorsee  of  a  negotiable  note,  after  becoming  such 
indorsee,  acquires  knowledge  of  a  fraud  practiced  by  the  payee  upon 
the  maker  in  obtaining  the  note,  which  fraud,  however,  could  cot  be 
made  a  defense  by  the  maker  against  such  indorsee,  the  subsequent  in- 
dorsement of  the  note  by  him  without  communicating  such  knowled^^e 
to  his  indorsee,  does  not  excuse  demand  and  notice  in  order  to  charge 
theindorser.    Id.  530. 

fiee  Insurance,  1,  2,  8,  4. 
PROMISE  TO  ANSWER  FOR  THE  DEBT  OP  ANOTHER.    See  Con- 
tract, 4;  Frauds,  Statute  of,  4. 

PUBLIC  IMPROVEMENTS— 
Section  502  of  the  municipal  code,  which  required  the  corporation  to  ad- 
vertise for  bids  for  the  work  and  materials  for  a  public  improvement 
provided  for  by  chapters  48,  49  and  50,  where  the  cost  of  the  improve- 
ment exceeded  $500,  had  no  application  to  an  improvement  of  a  public 
park  belonging  to  the  corporation.     ]falsh  v.  City  of  Coluitibus,  lti9. 

PUBLIC  POLICY.    See  Contracts,  13;  Taxation,  8. 

RAILROADS— 

1.  In  an  action  brought  by  an  employee  of  a  railroad  company  against 
it,  to  recover  for  injury  sustained  wliile  in  the  discharge  of  his  duty, 
the  negligence  charged  was  the  moving  of  a  car  under  which  the  plaint- 
iff was  working,  wi'thout  notice  or  warning.  The  proof  showed  that 
the  negligence  m  not  giving  notice  or  warning  of  the  movini^  of  the 
car  was  attributable  to  the  foreman  under  whose  control  the  plaintiff 
was  working,  and  not  to  those  engaged  in  moving  the  car.  Held,  tliat 
the  case  was  not  one  of  a  failure  of  proof  under  section  133  of  the 
code,  but,  at  most,  of  variance  under  sections  131  and  132.  Bailroad 
Co.  V.  LamUey,  221. 

2.  It  is  the  duty  of  a  railroad  company  to  make  such  regulations  or  pro- 
visions for  the  safety  of  its  employees,  as  will  afford  them  reasonable 
protection  against  the  dangers  incident  to  the  performance  of  their 
respective  duties.    Id.  221. 

8.  A  foreman  was  put  in  charge  of  a  set  of  hands,  whose  business  it  was 
to  repair  freight  cars  while  standing  on  the  track,  in  a  yard  of  the  com- 
pany, in  which  trains  were  accustomed  to  be  made  up;  it  was  also  the 
duty  of  the  foremau  to  participate  with  the  hands  in  doing  the  work. 
While  the  foreman  and  a  hand  were  engaged  in  repairing  n  car,  imd 
the  latter  was  at  work  under  the  car  by  the  order  of  the  foremjin,  he 
was  injured  by  the  striking  of  the  car  on  which  he  was  working  by 
another  car  moving  on  the  same  track — Held : 
1.  That  the  hand  was  the  subordinate  of  the  foreman  in  respect  to  the 
^  work  in  which  he  was  engaged  at  the  time  he  was  injured. 
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2.  That  it  was  the  duty  of  the  foreman,  in  putting  the  hand  to  work 
under  the  car,  to  use  reasonable  care  to  protect  him,  while  thus  en- 
gaged, from  the  danger  arising  from  the  switching  of  cars  and  the  mak- 
ing up  of  trains  on  the  same  track;  and  for  an  Injury  resulting  from 
the  want  of  such  care  the  company  is  liable.    Id,  221, 

4.  On  the  trial  of  an  action  against  a  railroad  compMiny  by  a  passenger, 
for  an  injury  received  througn  a  collision  of  the  trains  of  the  company, 
a  pn'majtoi^i^e  presumption  of  n^ligeuce  arises  against  the  company. 
MaMroad  Co,  v.  Mawery,  418. 

5.  Where  a  passen^r,  to  avoid  impending  danger,  attempts  to  leave  the 
car  in  whicli  he  is  riding,  believing,  upon  reasonable  grounds,  that  b^ 
so  doing  he  will  escape  injury,  and,  while  in  the  act  of  leaving,  is 
injured  through  the  company's  negligence,  ho  is  not  chargeable  with 
contributory  negligence,  although,  iiad  he  made  no  attempt  to  leave  the 
car,  the  injury  would  not  have  happened.    Id,  418.' 

6.  The  provision  in  section  16  of  the  corporation  act  of  May  1,  1853, 
which  requires  a  railway  company  to  place  a  highway  crossed  or 
diverted,  **  in  such  condition  as  not  to  impair  its  former  usefulness,'*  is 
a  condition  inseparable  from  the  right  or  franchise  granted  to  such  com- 
pany to  cross  the  highway  with  its  railroad,  or  to  divert  it  from  its 
location.    State  ex  ret,  v.  BtUtroad  Co.,  484. 

7.  While  the  company  continues  in  the  exercise  of  the  franchise,  the 
state  has  the  right  to  compel  it  to  perform  the  condition  upon  which 
the  franchise  was  granted,  by  petition  invoking  the  equity  powers  of 
the  court,  prosecuted  by  the  attorney-general  in  the  name  of  the  state. 
Id,iU. 

8  In  enjoining  the  railway  company  from  using  the  highway,  where  it 
has  been  diverted  by  the  company  from  its  lucatton.  but  left  in  such 
close  proximity  to  the  railway  as  to  mnke  it  dangerous  for  public 
travel,  it  is  proper  for  the  court  to  prescribe  what  change  in  the  loca- 
tion shall  operate  to  supersede  the  m junction.    Id,  434. 

9.  On  allowing  an  injunction  against  the  company  from  any  further  work 
on  or  obstruction  of  the  highway,  the  court  may,  on  final  hearing, 
require  the  removal  of  the  obstructions  already  placed  thereon,  in  case 
the  company  refuse  to  restore  such  highway  to  its  former  usefulness, 
id.  434. 

10.  Where  it  is  necessary  for  a  traveler,  in  going  from  one  place  to 
another,  to  pass  over  the  connecting  lines  oi  several  railroad  compa- 
nies, it  is  competent  for  either  company  to  contract  with  him  for  the 
transportation  of  himself  and  baggage  the  whole  distance,  or  that  its 
liability  shall  be  confined  to  loss  or  damage  occurring  on  its  own  road; 
but  the  collectioD,  by  such  contracting  carrier,  of  fare  in  advance  for 
the  entire  journey,  without  agreement  as  to  risks,  renders  it  liable,  on 
receipt  of  such  traveler's  baggage,  to  transport  it  safely  to  the  end  of 
the  route,  and  there  deliver  it,  on  demand,  to  such  owner,  liailroad 
Co,  V.  Campbell,  047. 

11.  Words  on  a  railroad  ticket  or  baggage-check  limiting  the  liability  of 
the  earner  to  a  specific  amoxmt  for  loss  of  baggn^c,  arc  not  binding  on 
a  passenger,  unless,  with  knowledge  of  such  lunitatlon,  he  agrees  to 

.  it.    Id,  047. 

13.  A  passenger  by  railroad  train,  as  soon  as  practicable  after  its  arrival 
at  the  place  of  destination,  presented  to  the  agent  in  charge  of  the  bag* 
gage-room  a  check  for  his  baggage  and  demanded  the  same,  which 
baggage  he  had  delivered  to  the  carrier  when  he  took  passage  on  the 
tram.  The  agent,  being  unable  to  find  the  baggage,  took  the  number 
•    of  the  check,  and  requested  the  passenger  to  call  again.    On  the  same 
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evening  the  pMsenger  retorned  to  the  dm>ot,  but  the  agent  informed 
him  that  he  had  made  further  search  and  the  baggage  could  not  be 
found, — Held,  that  such  acts  and  declarations  of  the  agent  were  compe- 
tent evidence  for  the  passenger  in  his  action  against  the  carrier  for  loss 
of  such  baggage.    Id,  647. 

Bee  Negligence,  1,  4,  5,  6,  7,  8. 
RAILROADS,  STREET. 

The  plain tifF,  a  street  railroad  corporation,  obtained  from  the  city  council 
of  Cleveland  the  right  to  construct  and  operate  its  road  through  certain 
streets  of  the  city,  upon  certain  terms  and  conditions  expressed,  and 
subject  to  such  otlier  terms  and  conditions  as  the  council  might  there- 
after prescribe.  Amoi^  the  conditions  expressed,  it  was  stipulatrd 
that  a  certain  other  rauroad  company,  then  in  existence,  should  be 
allowed  to  run  its  cars  upon  a  portion  of  the  plaintiff's  road,  upon  the 
])a3^cnt  of  such  reasonable  compensation  ad  the  council  should  pre- 
scribe, if  the  parties  were  unable  to  agree.  Afterward,  another  com- 
pany was  organized,  to  which  was  grantfjd  the  right  of  way  along 
certain  streets,  and  also  upon  a  portion  of  the  route  already  occupied 
by  the  plaintiff,  and  upon  its  track,  upon  the  payment  to  the  plaintiff 
of  a  reasonable  compensation.  These  companies  failing  to  agree  upon 
the  amount  to  be  paid,  the  council  prescribed  a  certain  sum,  which 
was  tendered,  but  refused  by  the  plaintiff.  Thereupon,  the  plaintiff 
brought  suit  against  said  other  last-mentioned  company  to  enjoin  said 
company  from  using  any  portion  of  its  track,  alleging,  among  other 
things,  that  the  compensation  so  prescribed  and  tendered  was  inade- 
quate, which  allegation  was  negatived  by  defendant.    Held, 

1.  That  the  plaintiff  did  not  acquire  an  exclusive  right  to  use  the  route 
upon  which  its  road  was  constructed.  BaUroad  Co,  v.  Boilroad  Co,, 
289. 

2.  That  the  property  of  the  plaintiff  in  its  track  was  subject  to  be  taken 
for  a  like  public  use  in  common,  upon  compensation  being  first  made. 
Id,  239. 

8.  That  the  council  stipulated  for  the  right,  in  such  case,  to  prescribe  a 
reasonable  compensation.    Id,  289. 

4.  That,  without  proof  that  the  amount  of  compensation  so  prescribed 
and  tendered  was  inadequate,  the  plaintiff  is  not  entitled  to  an  injunc- 
tion.   7d239. 

REAL  ESTATE,  RECOVERY  OF.    See  Powers  v.  Armstrong,  357. 

RECORD- 

1.  An  objection  that  it  does  not  appear  in  the  record  that  the  indictment 
found  by  the  grand  jury  was  **  prcssnted  by  the  foreman  to  the  court," 
in  accordance  with  the  Revised  Statutes,  section  7210,  is  waived  by  the 
plea  of  not  guilty,  where  there  was  no  motion  to  quash.  Rev.  Stats.  g§ 
7249,  7253.     Kerr  v.  State,  614. 

2.  Where  the  record  shows  that  the  jury  for  the  trial  of  a  criminal  ca<*e 
was  duly  swoni  to  do  the  only  thing  required  of  its  members  by  the 
statute  (Rev.  Stats.  ^  7281),  that  is,  to  well  and  truly  try  and  true  de- 
liverance make  between  the  state  and  the  accused,  the  fact  that  the 
reconl  does  not  contain  the  invocation,  *'so  help  you  God,"  which  is 
provided  for  at  the  conclusion  of  such  oath,  affords  no  ground  of  re- 
versal.   Id.  C14. 

9.  A  bill  of  exceptions  in  a  criminal  case  taken  under  Revised  Statutes,  sec- 
tions 5;i02, 7304,  cannot  be  regarded  as  a  part  of  the  record,  unless  it  ap- 
pears from  the  journal  of  the  term  at  which  the  cause  was  tri^  and  ter- 
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minated,  that  such  bill  was  signed  during  tbatterm  or  within  thirty 
days  thereafter.    Id.  614. 
Bee  Judgment  1,  7. 

REMITTITUR- 
Where  a  party  remits  a  part  of  a  judgment  in  his  favor  to  avoid  a  rever- 
sal of  the  same,  he  cannot  prosecute  error  to  reverse  the  judgment  thus 
reduced  in  the  amount,  although  the  court  may  bave  been  wrong  in 
finding  that  the  judgment  was  excessive.  Bailroad  Co.  v.  Mowery, 
418. 

RENT.    See  Ohio  Untversitt... 

REPEAL&- 

1.  Section  5176  of  the  Revised  Statutes  makes  it  a  ground  of  principal 
challenge  that  a  person  called  as  a  talesman  has  already  served  as  a 
talesman,  in  the  trial  of  any  cause  in  any  court  of  record  within  the 
preceding  twelve  months.  By  a  subsequent  act,  passed  March  20, 1880, 
to  amend  sections  G,  12  and  14  of  an  act  passed  May  7,  1877  (74  Ohio 
L.  218),  the  ground  of  challenge  above  named  is  omitted.  The  act  so 
amended  was  not  included  in  Uie  revised  statutes,  nor  does  it  appear  to 
have  been  repealed  by  the  revision.  Held,  that  section  5170,  above 
named,  was  not  affected  by  the  act  of  March  29, 1880.  Taylor  v.  SUita, 
212. 

2.  When  a  statute,  which  repeals  a  prior  statute  on  the  same  subject,  is 
to  talse  effect  and  be  in  force  from  and  after  a  day  named,  it  does  not 
take  effect  until  the  expiration  of  the  day  named.  KoUenbroek  v.  Cni- 
craft,  584. 

See  Construction  op  Statttes.    State  v.  Jaeki^n,  281. 
RETROACTIVE  LEGISLATION.    See  Constitutional  Law,  4. 
REVISED  STATUTES.    See  Repeals,  1;  Construction  of  SrATUTEa 

State  V.  Jacfaton,  281. 
REVIVOR.    See  Judgments,  7,  8. 
RIGHT  OF  WAY.    See  Damages.  1. 
RIGHTS  AND  REMEDIES.    See  Actions,  Ac. 
RIPARIAN  OWNERS— 

1.  The  principle  decided  in  Oamt  v.  Chambers  (8  Ohio,  496),  that  the 
owners  of  lands  situate  on  the  banks  of  navigable  streams  running 
through  the  state,  are  also  owners  of  the  beds  of  the  rivers  to  the  mid- 
dle of  the  stream,  as  at  common  law,  has  become  a  rule  of  property, 
and,  irrespective  of  the  question  of  its  original  correctness^  ought  not 
to  be  disturbed.    June  v.  Purcell,  396. 

2.  The  same  rule  applies  to  lands  bordering ©n  the  Sandusky  river,  in  the 
tract  of  two  miles  square  surveyed  and  sold  under  the  act  of  Congress 
of  April  20,  1816.     3  Statutes  at  Large,  308.    Id.  390. 

8.  Hence,  the  riparian  owner  can  recover  for  sand  tortiously  taken  from 
the  bed  of  tlio  river.     Id  396. 

4.  Under  section  33,  chapter  8,  title  1,  of  the  crimes  act  of  May  5,  18T7, 
it  is  unlawful  to  shoot  at  or  kill  wild  ducks  on  the  lands  of  another 
person,  although  within  the  channel  of  a  navigable  river,  when  the 
owner  has  set  up.  in  a  conspicuous  place  on  the  shore,  "aboard  in- 
scribed in  legible  English  characters,  thus,  '  No  shooting  or  hunting 
allowed  on  these  premises.' "  State  v.  Shannon,  423. 
RIVERS.    See  Navigable  Stbeams. 
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ROADS  AND  HIGHWAYS— 

1.  Where  the  laying  out  and  constructitn  of  a  new  county  road  and  the 
improvement  of  an  existing  road,  or  ronds,  constituie  one  continuous 
road  improvement,  the  proceedings  therefor  before  the  county  com- 
missioners, under  the  act  of  March  29,  1867  (64  ().  L.  80),  and  the  nets 
amendatory  thereof,  may  be  had  \mder  the  same  petition.  Omim'rs  v. 
Younff,  288. 

2.  M.  presented  a  petition  to  the  county  commissioners,  signed  by  him- 
self and  others,  praying  for  the  laying  out  and  construction  of  a  county 
road,  and  for  the  improvement  of  two  existing  roads,  to  constitute, 
wlien  the  construction  and  improvement  were  completed,  one  continu- 
ous line  of  road.  The  petition  conformed  strictly  to  the  requirements 
of  the  second  section  of  said  act.  Whereupon  A.  and  others,  resident 
land  owners,  whose  land:',  were  benefited  by,  and  were  to  Oe  assessed 
for  the  improvement,  petitioned  the  commissioners,  by  another  paper, 
*'  to  be  counted  as  petitioners  "  for  the  road  improvement,  •*  petitioned 
for  by  M.  and  others."  Held,  that  A.  and  others  are  to  be  treated  as 
having  subscribed  the  petition  for  the  improvement  provided  for  by 
section  2  of  said  act.    Id.  288. 

8.  The  "  lots  and  lands  *'  to  be  assessed  to  defray  the  expense  of  the  im- 
provement of  a  public  road  authorized  by  said  commissioners  include 
lots  within  the  limits  of  a  municipal  corporation,  where  the  sjime  arc 
within  two  miles  of  the  improvement,  and  are  benefited  thereby.  Id, 
288. 

4.  The  provision  in  section  16  of  the  Corporation  Act  of  May  1,  1853, 
which  requires  a  railway  company  to  place  a  highway  crossed  or  di- 
Terted,  ''in  such  condition  as  not  to  impair  its  former  usefulness,"  is 
a  condition  inseparable  from  the  right  or  franchise  granted  to  such 
company  to  cross  the  highway  with  its  railroad,  or  to  divert  it  from  ita 
location.     State  ex  rel.  v.  BaUroad  Co.,  434. 

5.  While  the  company  continues  in  the  exercise  of  the  franchise,  the 
state  has  the  right  to  compel  it  to  perform  the  condition  upon  which 
the  franchise  was  granted,  by  petition  invoking  the  equity  powers  of 
the  court,  prosecuted  by  the  attorney  general  in  the  name  of  the  state. 
Id.  434. 

6.  In  enjoining  the  railway  company  from  using  the  highway,  where  it 
has  been  diverted  by  the  company  from  its  location,  but  left  in  sucli 
close  proximity  to  the  railway  as  to  make  it  dangerous  for  public  travel, 
it  is  proper  for  the  court  to  prescribe  what  change  in  the  location  shall 
operate  to  supersede  the  injunction.    Id.  434. 

7.  On  allowing  an  injunction  against  the  company  from  any  further 
work  on  or  obstruction  of  the  highway,  the  court  may,  on  final  hear- 

•  ing,  require  the  removal  of  the  obstructions  already  placed  thereon, 
in  case  the  company  refuse  to  restore  such  highway  to  its  former  use- 
fulness.   Jd.  434. 

8.  The  remedy  given  to  the  county  commissioners  by  the  act '  of  March 
7,  1873  (TO  O.  L.  53),  for  the  obstruction  of  a  state  or  county  road,  is 
cumulative,  and  docs  not  aHect  the  right  of  the  state  to  maintain  thu 
present  action.    Jd.  434. 

See  CoNSTrrDTiONAL  Law,  12. 
SANDUSKY  RIVER.    See  Navigable  Streams,  1,  2.  J 
SCHOOLS,  PUBLIC— 
1.  The  wrongful  exclusion  of  a  pupil  from  the  benefits  of  a  common  sub- 
district  school  by  a  teacher,  under  the  direction  of  the  local  directore, 
does  not  defeat  the  right  of  such  teacher  to  his  wages,  duly  certified 
by  the  local  directors.    State  ej;  rel,  y.  Jilain,  429. 
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2.  A  township  clerk  to  whom  application  is  duly  made  by  a  teacher  of 
a  Pub-district  school  for  an  order  on  the  township  treasury  for  the 
amount  of  his  wages,  duly  certified  by  the  local  directors,  cannot  re- 
fuse to  draw  such  order  on  the  ground  that  the  contract  of  employ- 
ment between  the  te\cher  and  the  local  directors,  wrongfully  stipu- 
lated for  the  exclusion  from  the  school  of  certain  of  the  youths  of 
school  age  residing  within  the  sub  district.  Id.  429. 
8.  Nor  can  such  refusal  be  justified  on  the  ground  that  it  was  made  in 
pursuance  of  an  order  of  the  township  board  of  education.    Id,  429. 

SERVICE  O'F  SUMMONS.    See  Waiver,  8;  Error,  «. 

SET-OFF— 

1.  The  date  annexed  to  items  in  the  copy  of  an  account  pleaded  as  a  set- 
off, filed  with  the  answer,  does  not  conclude  the  party  as  to  the  time 
when  his  claim  accrued.    McEwttvg  v.  JavM%,  152. 

2.  The  statute  of  limitations  ceases  to  run  against  a  set-off  from  the  date 
of  the  commencement  of  the  action  in  which  it  is  pleaded.    Id,  152. 

SEWERS.    See  Assessments.  1. 

SHARES  OF  STOCK.    See  Taxation;  Corporations,  5.  6,  7,  8. 

SHOOTING  WILD  GAME.    See  Game. 

SITUS  OF  PERSONAL  PROPERTY.    See  Taxation,  1,  2. 

SLANDER— 

1.  Words  charging  a  woman  with  sleeping  with  a  mai  not  her  husband, 
impute  to  her  a  want  of  chastity,  and  therefore  are  actionable  'per  $e, 
IJameU  v.  Ward,  107. 

2.  The  fact  that  a  woman  bears  a  different  name  from  a  person  with  whom 
she  is  charged  to  have  been  intimate,  tends  to  prove  that  she  is  not 
the  lalter's  wife.    Id.  107. 

8.  The  defendant,  in  an  action  of  slander,  was  charged  with  saying  of  the 
plaintiff  that  she  slept  with  a  man,  not  her  husband.  The  proof 
showed  the  statement  to  be  that  such  person  was  in  bed  with  her.  Held, 
the  want  of  correspondence  between  the  alleviation  and  proof  raises  a 
mere  question  of  variance,  and  is  not  a  failure  of  proof  within  the 
meaning  of  section  188  of  the  code  of  civil  procedure,    /i.  107. 

4   Words  spoken  of  a  man  imputing  to  him  an  act  of  sodomy,  are  not 
actionable  without  an  allegation  of  special  damage.    Datie  v.  Brown, 
27  Ohio  St.  326,  followed.     Melvin  v.   Weiant,  184. 
SPECIFIC  PERFORMANCE-- 

M.  and  J.  (the  latter  a  married  woman),  owners  in  remainder  of  a  certain 
lot,  Join  in  a  covenant,  with  the  consent  of  R,  the  life  tenant,  to  con- 
vey the  whole  estate  to  D.  for  a  consideration,  to  be  paid  on  condition 
that  the  vendors  would  grant  the  right  of  way  over  the  premises  to  a 
railroad  corporation.  The  right  of  way,  in  performance  of  the  condi- 
tion, liaving  l)een  granted,  and  D.  being  in  default  of  pavment,  R,  J. 
and  the  personal  representative  of  M.,  who  was  then  dead,  commenced 
an  action  against  D.,  making  the  heirs  of  M.  and  the  husband  of  «J^ 
parties  defendants,  to  Enforce  specific  performance  of  the  contract. 
Meld,  that  the  coverture  of  J.,  the  plaintiffs  being  able,  ready  and  will- 
ing to  convey  a  crimplete  title  to  D.  upon  the  payment  of  the  purchase- 
money,  is  no  defense  to  the  action  for  specific  performance.  Hichardi 
V.  Doyle,  87. 

2.  The  curative  provisions  of  the  act  of  1857  (1  S.  A  C.  694)  as  revised 
(75  O.  L.  7«U),  extend  only  to  deeds  or  other  conveyances  of  husband 
and  wife,  defectively  executed  by  reason  of  some  error,  defect  or  mis- 
take.   It  does  not  authorize  the  court,  in  the  exercise  of  its  chancery 
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powers,  to  compel  a  xoarried  woman  to  execute  a  deed  in  the  specific 
performance  of  her  contract,  as  if  she  were  t^fsmmeaoU.    KoUenbrock 
V.  Chucraft,  684 
See  Partmsbbhip,  6. 

STATE— 

1.  The  state  is  not  bound  by  the  terms  of  a  general  statute,  unless  it  be 
so  expressly  enacted.    8la;te  ex  rd.  v.  Board  of,  <fo.,  409. 

2.  In  the  absence  of  a  statute  requiring  it,  or  a  promise  to  pay  it,  interest 
cannot  be  adjudged  against  the  state  for  delay  in  the  payment  of  money. 
Id.  409. 

8.  In  a  proceeding  in  mandamus,  where  judgment  is  given  for  the  plaint- 
iff, section  6758  of  the  revised  statutes  does  not  authorize  the  assess- 
ment of  damages  against  the  state  in  favor  of  the  relator.    Id,  409. 

STATUTES.    See  Construction  op. 

STATUTES  EXAMINED,  Ac. 
1.  Act  of  1859  regulating  the  mode  of  administering  assignments  (56  Ohio 
Laws,  281;  4  Curwen,  8352).  amended  57  Ohio  Laws,  89,  117;  58  lb.  3, 
105;  60  Ik  8;  69  lb.  172;  71  lb.  28,  78;  78  lb.  146;  1  8.  &  C.  895;  re- 
enacted,  <&c.,  75  Oliio  Laws,  936;  Rev.  Stats.  §3  6885-6858.  lAnde- 
man  v.  Ingham,  11. 

3.  Section  65,  2  S.  &  C.    Executors.     ColUer  v.  Grimsey,  28. 

8.  Sections  612,  614,  626  and  629  of  the  municipal  code,  66  Ohio  Laws, 
149-254.  (Rev.  Stats.  §2788.)  Relating  to  sewers.  Davis  y,  Cinannati, 
26. 

4.  Section  541  of  the  municipal  code  as  amended  in  1870  (67  Ohio  Laws, 
80).    id  27. 

5.  Act  of  1859  (2  S.  &  C.  14)8).    Taxation.    Bradley  v.  Bander,  82. 

6.  Act  of  May  11, 1878  (75  Ohio  Laws,  486).    Taxation.    Id,  28. 

7.  Section  188  of  the  code  (Rev.  Stats.  §  5115>.  Error.  Bear  v.  Knowles, 
45. 

8.  Section  28  of  the  code  (71  Ohio  Laws,  47).  Married  women.  Pairiek 
V,  LitteU,  84. 

9.  Section  6711  Rev.  Stats.    Printing  record.    SaUroad  Go,  v.  Belt,  93. 

10.  Act  of  February  9, 1827  (2  Chase,  1817;  Swan,  Rev.  Stats.  444).  Relat- 
ing  to  guardians.     JFbreeman  v.  Hcuig,  102. 

11.  Section8of  the  act  of  February  28, 1846  (2  Curwen,  1287;  Swan,  Rev. 
Stats.  447).    Relating  to  guardians.    Id.  108. 

12.  Section  3  of  the  act  of  March  14,  1^58  (8  Curwen,  2041;  2  S.  &  C. 
1213).    Probate  courts.    Id,  108. 

12.  Sections  181*  138  of  the  code.  Pleading.  Failure  of  proof.  Bar- 
nett  V.  Ward,  112. 

14.  Section  12  of  the  act  of  February  18,  1804  (Ohio  Land  Laws,  226). 
Coke  V.  Ohio  Umvergiiy,  118. 

15.  Act  of  March  80,  1875  (72  Ohio  Laws,  177).     Id,  118. 

10.  Section  5  of  the  statute  of  frauds.    Moorehoute  v.  Crangle,  180. 

17.  Statutes,  66  Ohio  Laws,  291;  74  Ohio  Laws,  817;  Rev.  Stats.  §§ 
7129,  7180.    Arrest.    EicherOaub  v.  State,  148. 

18.  Statutes,  53  Ohio  Laws.  187;  2  S  &  C.  1219;  75  Ohio  Laws,  960 
Rev.  Stats.  §  6457.  Arrest.  Information.  66  Ohio  Laws,  170,  §  160 
Rev.  Stats.  1 1787.  Jurisdiction.  Probate  court.  66  Ohio  Laws,  177 
Rev.  Stats.  g§  1794,  1795.     Rules  of  practice.    Id,  144. 
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19.  Act  of  1877  (74  Ohio  Laws,  839,  §  1;  Rev.  Stats.  g§  7240,  7242).  In- 
sanity.    In^keep  y.  State,  145. 

20.  Act  of  Januaiy  31,  1871  (68  Ohio  Laws,  15).  Chute  for  fish.  Wool- 
ever  v.  State,  14(5. 

21.  Section  108  of  the  justices*  code  of  1853.    Jurisdiction.    Id.  14G. 

.    22.  Section  449  of  the  code  of  1853.    Sureties.    Peters  v.  McWUUarM, 
155. 

23.  Act  of  February  6,  1871  (68  Ohio  Laws,  17).    Revivor.    Id.  155. 

24.  Sections  26,  30.  S.  &  C.  1501,  1505.  Assessments.  Jaeger  v.  Burr, 
168. 

25.  Section  550  of  the  municipal  code  of  1860.    Id,  168. 

26.  Sections  501,  562  of  municipal  code.     WaUh  v.  Columbus,  172,  173. 

27.  Act  of  April  15,  1880  (77  Ohio  Laws,  249).  Sections  772  to  751  Rev. 
Stats.    Longview  Asylum.     State  v.  Oglevee,  211. 

28.  Section  5176  Rev.  Stats. ;  Act  of  March  29,  1880.  Challenges.  Tay- 
tor  V.  State.  212. 

29.  Section  543  of  the  municipal  code.  Assessments.  Pike  v.  Cum- 
mings,  213. 

80.  Act  of  February  27,  1846  (2  S.  &  C.  1138).  Service  upon  company 
or  firm.     Shafer  v.  Uockheimer,  217. 

81.  Section  156  (1  S.  &  C.  796).     Stay  of  judgment.    Id,  219. 

82.  Section  12  of  the  incorporation  act  of  May  1,  1852,  as  amended 
April  15,  1857.     HaHroad  Co.  v.  Hailroad  Co.,  250. 

83.  Section  73  of  the  act  of  1852,  as  amended  March  14,  1859  (1  S,  &  0. 
305).  Act  of  March  12,  1864  (S.  &  S.  761).  Library  associations. 
Library  AssVn  v.  Pdton,  253. 

84.  Statute.  3  Curwen,  2400;  75  Ohio  Laws,  736;  Rev.  Stats.  §§  5601- 
5613.     Oath  to  witness  in  an  arbitration.    SUite  v.  Jacknon,  281. 

85.  Statute.  8  Curwen,  1752;.  1  S.  &  C.  873;  Rev.  Stats,  §  118.  Nota- 
ries public.    Id.  281. 

86.  Act  of  1877  (74  Ohio  Laws,  385,  §  10:  Rev.  Stats.  §  7221).  (74  Ohio 
Laws,  258,  ^  1;  Rev.  Stats.  6897).    Id.  284r^. 

87.  Act  of  ^larch  29,  1867  (64  Ohio  Laws,  80).  County  roads.  C<mnCrs 
V.  Young,  288. 

88.  Act  of  April  5,  1806  (63  Ohio  Laws,  114).  Act  of  March  81,  1868  (65 
Ohio  Laws.  41).    Id,  292,  293. 

39.  Act  of  April  23,  1869  (66  Ohio  Laws.  59).  Act  of  April  11.  1876  (73 
Ohio  Laws,  184).  Act  of  April  18, 1874  (71  Ohio  Laws,  94).  Section 
9  of  the  act,  64  Ohio  Laws,  83.    Id.  294,  295. 

40.  Sections  3454  to  3470,  8471,  title  2,  ch.  4,  Rev.  Stats,  and  section 
3402,  Rev.  Stats.,  as  amended  April  15,  1880.  Telephone  companies. 
State  ex  rel,  v.  Telephone  Co.,  309. 

41.  taction  20  of  the  code.  Commencement  of  actions.  Section  523  of 
the  code  (Rev.  Stats.  §  6723).     Error.    Bowen  v.  Botoen,  313. 

42.  Section  5573,  Rev,  Stats.     Injunction.     CroU  v.  FrarUdin,  817. 

43.  Section  22  of  the  crimes  act  of  1877,  as  amended  76  Ohio  Laws,  167, 
168.     indictment.     JSUiott  v.  State,  320. 

44.  Section  2,  74  Ohio  Laws,  248.    Id.  322,  323. 

45.  Act  of  April  15,  1880  (77  Ohio  Laws,  245).  Appropriations.  State  en 
rel,  V.  Oglevie,  325. 
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46.  Section  799,  Rev.  Stats.  A  re  enactment  of  section  10,  66  Ohio  Laws, 
62.  Section  794,  Rev.  Stats.  A  re-enactment  of  section  1,  74  Ohio 
Iiaws,  168.    State  ex  rd,  v.  GommW%,  826. 

47.  Section  4  of  the  act  of  March  3,  1831  (2  S.  &  C.  1228).  Repealed, 
66  Ohio  Laws.  52.    Id.  828. 

48.  The  act  of  May  5,  1877  (74  Ohio  Laws,  186);  Rev.  Stats.  §§  794,  799. 
Id.  329. 

49.  Act  of  1831  (1  S.  &  0.  644),     Wager.    Harper  v.  C^am,  838. 

(JO.  Act  of  March  21,  1851  (1  S.  &  C.  168).  Banking.  Barik  v.  Bank, 
850. 

51.  Sections  92,  93,  127,  131,  1S2,  558,  559  of  the  Code  of  1858.  Plead- 
ing.   FouierB  v.  Armatrong,  360-1. 

52.  Acts  of  March  14,  1850  (48  Ohio  Laws,  87),  of  March  81, 1859  (1  S.  & 
0.  745),  of  1848(1  S.  &  C.  744).  lielating  to  interest.  Andrem  v. 
CampbeU,  866. 

58.  Act  of  May  4,  1869  (66  Ohio  Laws,  93).  Patent  right  notes.  Tod  v. 
Wick  Bros.,  370. 

54.  Act  of  February  20,  1820  (1  S.  &  C.  862).  Negotiable  instruments. 
Id.  386. 

55.  Act  of  April  16,  1867,  amended  April  16,  1880  (77  Ohio  Laws,  294). 
Veteran  volunteers.     State  ex  ret.  v.  Oglevee,  894. 

56.  Act  of  May  13,  1878  (75  Ohio  Laws,  539).  Rev.  Stats.  1901.  Act  of 
April  15,  1880(77  Ohio  Laws,  254).  State  ex  rel.  v.  Board  of  PiMic 
Works,  411,  412. 

57.  Section  5573,  Rev.  Stats.     Injunction.     Teaman  v.  Ladey,  416. 

58.  Section  38,  ch.  8,  title  1  of  the  Crimes,  Act  of  May  5,  1877.  Shoot- 
ing wild  game.     StaXe  v.  S/iannon,  428. 

59.  Section  58  of  the  act  of  May  1,  1873.    State  ex  rel.  v.  Blain,  431. 

60.  Section  16  of  the  corporation  act  of  May  1, 1852  (S.  &  C.  271).  High- 
ways,    State  ex  rel.  v.  Bailroad  Co.,  484. 

61.  Section  19  of  the  act  relating  to  attorney-general.  S.  &  C.  90.  Id. 
440. 

62.  Act  of  March  7,  1873  (70  Ohio  Laws,  53).    Id  440. 

68.  Section  97  of  the  crimes  act  (1  S.  &  C.  429.)  McQuade  v.  Boaecrans, 
447. 

64.  Section  14  of  the  act  relating  to  assignments  (1  S.  &  C.  712). 
P/ulUp8  V.  Boss,  459. 

65.  Section  371  of  the  code  ;  Swan's  Rev.  Stats.  1854,  738  a  ;  ic?.  444  ;  1 
S.  &  C.  817  ;  section  45,  1  S.  &  C.  840 ;  sections  8,  9,  1  S.  &  C.  670. 
King  v.  BeU,  468,  469. 

66.  Act  of  March  29, 1879;  Rev.  Stats.  §§  8047-8057.  Turnpike.  Fields 
V.  CoiMvUrs,  476. 

67.  Act  of  May,  1861  (58  Ohio  Laws,  113).  Exemptions.  Sked  v.  Sedgley, 
483. 

68.  Section  55  of  the  wills  act  of  1852.     Anderson  v.  Cary,  514. 

69.  Act  of  March,  1871  (68  Ohio  Laws,  48) ;  section  28  of  the  code  as 
amended  March  80,  1874.  Married  Women.  Morgan  v.  Per/tamus, 
622,  523. 

70.  Sections  90,  111,  128  of  the  act  of  1853(8.  &  C.  769),  as  amended, 
72  Ohio  Laws,  159.    Appeal.     Perkins  v.  White,  580. 

71.  Acts  of  February  14.  1881  (88  Ohio  Laws,  27) ;  of  March  4,  1845  (43 
Ohio  Laws,  57).    Id,  542.  , 
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73.  Section  48  of  the  code,  as  amended,  April  16,  1867  (S.  &  S.  541). 
Ins,  Co.  V.  Pyers,  544. 

73.  Section  8  of  tlte  homestead  act  <S.  <&  C.  1146);  sections  30  and  37  of 
the  Justices'  act  (S.  &  C.  776).     Chilcote  v.  Coniey,  64$. 

74.  Section-36  of  the  act  of  1816  {2  Chase,  985);  sections  1, 2  of  the  act  of 
1805  (1  Chase,  485);  act  of  1851  (1  8.  A  C.  694).  as  reyised  (75  Ohio 
Laws,  783);  Act  of  1869  (2  8.  &  C.  1172);  §§  5867,  5872.  Rev.  Stals. 
DengenhaH  v.  Craemft,  549,  578. 

75.  Act  of  1857  (1  8.  &  C.  694)  as  revised  (75  Ohio  Laws,  788).  Deeds. 
Act  of  1820  (2  Chase,  11^9).  Section  6,  75  Ohio  Laws,  783;  Act  of 
1859,  as  revised  (75  Ohio  Laws,  782).    KoUenbroek  v.  Cracmfi,  584. 

76.  Section  7  of  the  act  of  1853  (51  Ohio  Laws,  877;  Rev.  Stots.  5699). 
QaUagher  v.  FUury,  590. 

77.  Section  314  of  the  code  of  1853,  as  amended  (67  Ohio  Laws,  111).  ' 
McCague  v.  MiUer,  595. 

78.  Act  of  April  8,  1874  (71  Ohio  Laws,  124-6).     Teegarden  v.  Dairi;  602. 

79.  Act  of  January  28.  1823.  1824  (29  Ohio  Laws.  249);  Act  of  March  5, 
1839  (2  8.  &  C.  1142);  Section  1  (1  S.  &  C.  458).  AbboU  v.  BonooHh, 
607. 

80.  Section  9  of  the  act  of  1877  (74  Ohio  Laws,  289);  Rev.  Stats.  7079; 
§§  7210,  7249,  7253,  5302,  7204,  Rev.  Stats.;  2  Chase.  1203,  §  29;  lb. 
13B3,  S  31;  lb.  1728,  §  32;  1  Curweu,  194.  §  33.     Herr  v.  State,  614. 

81.  Act  of  May  14.  1878  (75  Oliio  Laws.  212);  Rev.  Stats.  §  1744;  2  S.  & 
C.  1493;  66  Oliio  Laws,  169;  75  Ohio  Laws,  741,744.  Miller  v.  Oehler, 
624 

82.  Section  12  of  the  corporation  act  of  May  1.  1852.  ItaUway  Co.  v.  F!2- 
lage  of  CariJiage,  631. 

83.  Act  of  1868  (65  Ohio  Laws.  155),  relating  to  ditches,  as  amended,  69 
Ohio  Liws,  45;  70  Ohio  Laws,  14.     Kent  v.  Perkins,  639. 

84.  Section  79  of  the  corporation  act  of  May  1.  1852  (1  8.  «fe  C.  810); 
Section  8  of  Apiil  10,  1861  (3.  &  8.  136).    Brwon  v.  Hitchcock,  667. 

STATUTE  OF  FRAUDS.    See  Frauds,  Statute  op. 
STAY  OF  EXECUTION— 

1.  Where  it  appears  that  a  justice  of  the  peace  has  taken  and  approved 
bail  for  stay  of  execution,  on  a  jud^ent  on  his  docket,  by  which  exe< 
cution  was  stayed  for  the  tiinc  provided  by  the  st4itute,  it  will  lie  pre- 
sumed,  on  proceedings  in  error  by  the  Judi^ment  debtor,  to  reverse 
said  judgment,  that  the  judgment  was  stayea  at  his  instance.  Shafer 
V.  HoddidjTt^r,  215. 

2.  In  such  a  proceeding,  the  judgment  debtor  cannot  allege,  as  error, 
want  of  jurisdiction  of  the  court  below  over  his  person,  his  causing  an 
undertaking  for  stay  of  execution,  being  a  waiver  of  any  defect  in 
the  service  of  the  summons  in  the  action.  Busscll  v.  Gilee,  31  Ohio  St. 
293,  distinguished.    Id.  215. 

8.  The  plaintiffs,  by  their  original  action,  sought  to  enjoin  proceediDgshy 
the  village  council  to  complete  the  extension  of  the  corporate  limits  of 
the  village.  On  fiual  hearing  in  the  district  court  the  petition  was  dis- 
missed  at  plaintiffs*  costs.  To  revei*se  this  jud^onent.  a  petition  in 
error  is  now  pending  in  this  court,  and  the  plaintiffs  now  move  for  an 
order  staying  the  execution  of  the  judgment  of  the  court  l)elow  during 
the  pendency  of  the  proceeding  in  error.  Held,  where  the  relief  desirecH 
dunng  the  pendency  of  a  proceeding  in  error,  is  an  order  to  stay  further 
action  in  the  preceedings,  which  it  is  the  object  of  the  original  action 

Digitized  by  VJ^^V  l\^ 


BSTDEX.  761 

Stat  of  Execution. — Centmued, 

to  enjoin,  such  relief  should  l3e  sought  under  section  5578  of  tbe  Re* 
Tised  Statutes.     CroU  v.  Franklin,  810. 

STOCK  AND  STOCKHOLDERS.    See  CobporatioiYb^  5,  6,  7,  S. 

STREAMS.    See  Katioablb  SxBBAua. 

STREETS— 
The  plaintiff,  a  street  railroad  corporation,  obtained  from  the  city  council 
of  Cleveland  llie  light  to  consiruct  afid  operate  its  road  through  certain 
streets  of  the  ciiy,  upon  certain  terms  and  conditions  expressed,  and 
subject  to  such  other  teims  and  conditions  as  the  council  might  there- 
after proscribe.  Among  the  conditions  expressed  it  was  stipulated  that 
a  certain  other  railroad  company,  then  in  exLstence,  should  be  allowed 
to  run  its  cars  upon  a  portion  of  the  plaintiff's  road,  upon  tbe  payrient 
of  such  reasonable  compensation  as  the  council  Bhould  prescribe,  if  the 
parties  were  unable  to  agree.  Afterward  another  company  wu:t  organ- 
ized, to  which  was  granted  the  right  of  way  along  certain  streets,  and 
also  upon  a  portion  of  the  route  already  occupied  by  the  plaintiff  and 
upon  its  track,  upon  the  payment  to  the  plaintiff  of  a.  reasonable  com- 
pensation. These  companies  failtnj^  to  agree  upon  the  amount  to  be 
paid,  the  council  prescribed  a  certain  sum,  which  was  tendered,  but  re- 
fused by  the  pUuntiil*.  Thereupon  the  plaintiff  brought  sruit  against 
said  other  last-mentioned  company  to  enjoin  said  company  from  using 
any  portion  of  its  track,  alleging,  among  other  things,  that  the  compen- 
sation so  pi-e8cnl)ed  and  tendered  was  inadequate,  which  allegation  was 
negatived  by  defendant.    Held, 

1.  That  the  plaintiff  did  not  acquire  an  exclusive  right  to  use  the  route 
upon  which  its  road  was  constmcted.  JRaUroad  Co.  v.  liaUroad  Co,, 
289. 

2.  That  the  property  of  the  plaintiff  in  its  track  was  subject  to  be  taken 
for  a  like  public  use  in  common,  upon  compensation  being  lirst  made. 
Id.  289. 

8.  That  the  council  stipulated  for  the  right  in  such  case,  to  prescribe  a 
reasonable  compensation.    Id  2;i9. 

4.  That,  without  proof  that  the  amount  of  compensation  fo  prescribed 
and  tenriered  was  inadequate,  the  plaintiff  is  not  entitled  to  an  injunc- 
tion.   Id.  289. 

5.  Where  a  village  council  and  a  railway  company  agree,  under  the  stat- 
ute, as  to  the  terms  upon  which  tbe  company  may  use  the  streets  of  tbe 
village  for  its  road,  whereby  the  company  bound  itself  to  grade  and 
gravel  the  streets  so  used,  in  a  manner  "to  the  acceptance  of  the 
coimcil," — lidd,  that  a  subsequent  ordinance  repealing  the  contract  ordi- 
nance, passed  with  intent  to  rescind  the  entire  contract,  being  inopera- 
tive, without  the  assent  of  the  company,  to  rescind  tJie  grant  of  the 
right  of  way,  is  also  inoperative  to  release  the  company  from  its  obli- 
gation to  grade  and  gravel  streets.    MaUway  Co.  v.   Village  of  Carthage, 

6.  That  upon  the  failure  of  such  company  within  a  reasonable  time  to  grade 
and  gmvel  the  streets  as  j)er  contract,  a  riirht  of  action  accrues  to  the 
village  without  special  notice,  request  or  demand  on  the  Cimipany  to 
perform  its  contract.    Id.  681. 

7.  it  is  not  essential  to  the  right  to  maintain  such  action  that  the  city  should 
have  established,  by  oniinanoe.  other  than  the  contract  ordinance,  the 
permanent  grade  of  such  streets,     id.  081. 

8/  Where  such  c<mti'act  provides  for  the  improvement  of  a  dedicated 
street  which  had  not  been  pt  evioufrly  accepted  by  the  council,  such  con- 
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Stbeets — Continued, 

tract  for  its  improvement  constitutes  an  acceptance  of  the  dedication 
on  the  part  of  the  village,    id  631. 
9.  Under  tbe  statute,  the  exchisive  control  of  the  streets  is  in  the  council 
of  villages,  and  directions  by  the  mayor,  concerning  their  imprc»vc- 
mciit,  arc  wholly  without  authority.    Id.  (R)l. 
10.  The  measure  of  damages  for  the  breach  of  such  contract  on  l!ic  part 
of  the  company,  is  the  reasonable  cost  of  doing  or  completing  tlie 
work,  and  upon  such  breach,  a  right  of  action  accrues  for  full  dam- 
ages, although  the  work  has  not  been  done  or  completed  by  the  village. 
M.  631. 
8ee  Assessments,  2,  8,  4,  6,  6. 

SUPERIOR  AND  SUBORDINATE.    See  AIastkr  and  Sekvant. 

SUPERSEDEAS.    See  Stay  op  Execution. 

SURETY— 

1.  The  consent  of  parties  to  a  judgment  in  open  court,  at  the  time  it  is 
rendered,  that  one  or  more  of  the  defendants  may  be  certified  jis  sure- 
ti'*s,  as  provided  in  section  449  of  the  civil  code,  is  sufficient,  without 
other  evidence,  to  authorize  the  entry  of  a  certificate  of  such  surety- 
ship.    Peters y.  McWUliams,  155. 

2.  In  the  record  of  a  judgment  against  three  persons,  it  appears  that,  on 
motion  and  by  consent  of  parties,  the  judgment  is  to  stand  against  one 
as  a  surety  only.  Ueld,  that  this  is  a  sufficient  certificate  that  ho  is 
such  surety,  to  authorize  him  to  maintain  an  action  to  revive  said 
judgment  after  it  has  become  dormant,  under  the  provisions  of  the  act 
of  February  0,  18T1,  08  Ohio  L.  17,  IB.     Id.  150. 

8.  This  statute  was  passed  and  took  effect  after  payment  by  such  surety, 
and  after  the  judgment  became  dormant,  but  before  the  riglit  in  equity 
to  be  subrogated  was  barred  by  the  ten-year  limitation,  prescribed  by 
the  civil  coidc.  field,  that  such  surety  could  maintain  an  action  to 
revive  the  same,  under  the  provisions  of  said  statute,  in  his  own  name, 
to  the  same  extent  as  the  plaintilT  in  the  judgment  could,  if  it  had 
not  been  paid,  notwithstanding  more  than  ten  years  have  elapsed  since 
payment  liy  the  surety.     Jd.  165. 

4.  Where  the  right  •f  a  surety  to  relief  is  a  subsistinij  one,  the  provisions 
of  this  statute  are  not  retroactive,  within  the  meaning  of  article  2,  sec- 
tion 28,  of  the  constitution;   neither  do  they  impair  or  divest  any 

.  vested  right  of  the  principal  debtor.     Jd,  155. 

5.  The  enactment  of  this  statute  is  not  the  exercise  of  judicial  functions, 
but  is  within  the  legislative  powers  of  the  general  assembly.    Id.  155. 

See  GuAUDiAN  and  Ward,  5,  6,  7j  Promissouy  Notes,  15. 
TAXATION- 

^  1.  By  the  provisions  of  the  act  of  May  11,  1878  (75  O.  L.  430)  an  owner, 
resi<ling  in  Ohio,  of  shares  of  stock  in  a  forei^Q  corporation,  is  re- 
quired to  list  the  same  for  taxation,  uotwithstanding  the  capital  of  the 
corporation  is  taxed  in  the  state  where  the  corporation  is  located. 
Bradley  v.  Bauder,  28. 

2.  The  provisions  of  said  act  subjecting  sucli  shares  of  stock  so  owned 
to  taxation  in  this  state,  are  not  in  conflict  with  the  constitution. 
Jd.  28. 

8.  Where  a  loan  of  money  is  to  be  secured  by  a  conveyance  of  real  estate 
in  fee  to  the  lender,  with  a  lease  back  for  a  specified  number  of  yejirs, 
with  a  priviledge  of  redemption  to  the  lessees  at  the  expiration  of  the 
term,   the  lessees  to  pay  a  ground  rent  equal  to  eight  per  cent,  pei 
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Taxation  —  Continued, 

annum  on  the  money  loaned,  such  security  is  in  equity  a  mortgage 
and  subject  to  taxation  under  the  statute;  and  a  promise  to  a  third 
party  ic>  pay  for  services  to  be  rendered  in  obtaining  Ji  loan  to  be  thus 
secured,  is  not  void  as  being  contrary  to  public  policy,  tilthough  tlie 
.    cbjecl  of  the  lender  of  the  money  in  adopting  such  form  of  security 
'    -was  to  evade  taxation  upon  the  investment.     Patrick  v.  Litteil,  79. 
^     4.  Where  public  money  in  custody  of  a  public  officer  of  this  state,  and 
"  with  the  disbursement  of  which  money  he  is  charged  by  law,  is  st<jlen 
or  otherwise  k.st  without  his  fault,  and  the  legislature  pass  an  act  ex- 
onerating such  officer  and  his  sureties  from  the  payment  oF  such  money, 
and  direct  that  a  tax  be  levied  in  the  territory  upon  which  the  loss 
*  must  fall  to  meet  the  deficit,  such  act  is  not  forbidden  by  the  constitu- 
'    lion,  state  or  federal.    Board  of  JM.  v.  McLandsborougK  227. 
6.  A  library  association,  incorporated  under  the  laws  of  this  state,  whose 
objects  and  purposes  are,    **Thc  diffusion  of  useful  knowledge,  and  the 
acquirement  of    the  arts   and    sciences,  by  the   establishment  of  a 
library  of  scientific  and  miscellaneous  books  for  general  circulation, 
and  a  reading-room,  lectures  and  cabinets  ;"  open  to  all  persons,  with- 
out distinction,  upon  equal  terms,  and  the  income  and  revenues  of 
which  are  devoted  exclusively  to  such  obiect«  and  purposes,  is  **an  in- 
stitution of  purely  pulilic  charity,"  within  the  meaning  of  the  (jth 
clau.se  of  the  act  of  March  21,  1804  (S.  &  S.  761).    Library  v.  I'eiton, 

6.  Where  such  association  owns  a  lot  of  ground,  with  a  block  of  build- 
ings thereon,  constructed  as  an  entirety,  and  the  buildings  having  a 
basement  and  three  stories  over  the  same,  each  divided  into  rooms 
adapted  to  its  use,  and  for  renting,  some  of  which,  on  each  floor,  are 
used  by  it  for  its  purposes  ;  some  are  rented  out,  and  the  rents  re- 
ceived and  applied  exclusively  to  keeping  the  property  in  good  repair, 
and  to  the  purposes  of  the  association,  and  some  are  vacant, — Ueld^ 
that  such  parts  of  said  building  and  appurtenances  as  are  rented,  or 
otherwise  used  with  a  view  to  profit,  are  not  exempt  from  taxation. 

•    Id.  253. 

7.  The  fact  that  the  building  is  so  constructed,  that  the  parts  leased  or 
otherwise  used  with  a  view  to  profit,  cannot  be  separated  from  the 
residue  by  definite  lines,  is  no  obstacle  to  a  valuation  of  such  parts 
for  purposes  of  taxation,  having  due  reference  to  the  taxable  value  of 
the  entire  pr()i>erly.     Id.  253. 

8.  The  act  of  March  29,  1879,  "to  authorize  the  commissioners  of  cer- 
tam  counties  to  locale  and  construct  turnpike  roads."  (H.  S.  §§  8047  to 
8057  inclusive)  which  exempts  certain  lands  therein  named  ironi  taxa- 
tion for  the  improvements  therein  provided  for.  is  in  conflict  with  sec- 
tion 2.  article  12  or  the  constitution,  and  is  therefore  void.  Fiddn  v. 
Covimuufioneray  476. 

See  Assessments,  5,  6;  Injunction,  10. 
TELEPHONE  COMPANIES— 

1.  By  the  provisions  of  chapter  4,  title  2,  of  the  revised  statutes,  each 
company  operating  a  line  or  system  of  telephones  in  this  state  is  re- 
quired to  receive  dispatches  from  and  for  telegraph  and  other  com- 
panies without  discrimination.     iStatsexrel.  v.  TelepJione  Co,,  296. 

2.  A  contract  between  a  telephone  company  and  the  owner  of  telephone 
instruments,  to  the  effect,  that  in  the  use  of  such  iustiiiments  by  the 
compan^^.  discriniinalions  shall  be  made  as  between  telegraph  com- 
panies, IS  void  as  aguinst  public  policy,  as  declared  by  the  statute.  Id. 
296. 
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^  8.  The  use  of  patented  property,  like  other  species  of  property*  when  de- 
^     voted  to  public  use,  is  subject  to  coutrol  by  state  legislation,  where 

the  exigencies  of  the  public  welfare  require  it.    /d.  290. 
TENANTS   IN   COAIMON.    See    Wills,  6;  Limitations,    Statute 

OF.  0. 

TIME— 
1.  When  a  statute,  which  repeals  a  prior  statute  on  the  same  subject,  is 
to  talie  eflfect  and  be  in  force  fivm  and  after  a  day  named,  it  does  not 
talce  eHect  until  the  expiration  of  the  day  named.    Kdie'nJbTock  t.  Qror 
crvift,  584. 

TOWNSHIP  CLERK— 

1.  The  wrongful  exclusion  of  a  pupil  from  the  benefits  of  a  common  sub 
district  school  by  a  teacher,  under  the  direction  of  the  local  directors, 
does  not  defeat  tne  right  of  such  ti^achcr  to  his  wages,  dul}'  certified  by 
local  directors.     SiaU  ex  rel.  v.  Bain,  420. 

2.  A  township  clerk  to  whom  application  is  duly  made  by  a  teacher  of  a 
sub-district  school  for  an  order  on  the  township  treasury  for  the 
amount  of  his  wages,  duly  certified  by  the  local  directors,  cannot  re- 
fuse to  draw  such  order  on  the  ground  thnt  the  contract  of  employ- 
ment, between  the  teacher  and  the  local  directors,  wrongfully  stipu- 
lated for  the  exclusion  from  the  school  of  <!ertain  of  the  youths  of 
school  age  residing  within  the  sub-district.    Id,  420. 

8.  Nor  can  such  refusal  be  justified  on  the  ground  that  it  was  made  in 
pursuance  of  an  order  of  the  township  board  of  education.    Id,  429. 

TOWNSHIP  TRUSTEES.     See  DiTCnES,  1,  2,  3. 

TREASURER.    See  Codktt  Theasuber. 

TRUSTS- 
A  testator  by  his  will  gave  to  his  widow  the  use  of  certain  real  estate  dur- 
ing widowhood,  and  provided  that  when  she  ceased  to  be  his  widow 
"  the  profits  and  benefits  "  of  the  land  should  be  equally  divided  be- 
tween his  children  and  a  grandson.  He  then  directed  that  when  his 
son  Samuel  should  arrive  at  the  age  of  twenty-one  years,  the  land 
should  be  sold,  provided  his  wifc*s  widowhood  snould  have  ceased 
before  that  time,  and  directed  the  proceeds  of  the  sale  to  be  divided, 
to  two  of  his  sons  and  his  grandson  two  shares  each,  and  to  the  rest  of 
his  children  one  share  each.  He  appointed  executors  **  to  act  and  see 
the  accomplishment  of  '*  his  will,  according  to  its  true  intent  and  mean- 
ing.   Udd : 

1.  The  duty  of  making  the  sale  and  dividing  the  proceeds  is  imposed  by 
the  will  un  the  executors,  and  if  one  of  thcui  ueclined  to  qualify,  the 
duty  of  executing  the  trust  devolved,  under  the  statute,  upon  the 
other.     Collier  v.  Grim^tcy,  17. 

2.  The  grandson  having  died,  his  personal  representative,  in  an  action  to 
enforce  the  trust,  ought  to  be  made  a  party.    Id.  17. 

3.  A  plaintiff  sued  an  administrator  for  money  placed  in  the  hands  of 
his  intestate,  which  it  was  averred  was  so  received  upon  the  "express 
trust."  tc»  be  repaid  to  the  plaintllf  on  the  death  of  the  intestate.  Ileld, 
that  the  transaction  did  not  constitute  an  equitable  trust,  but  merely 
created  the  relation  of  debtor  and  creditor  between  the  intestate  and  the 
plaintiff.     Ktrniuitfi  v.  Snoirden,  181. 

4.  Where  a  probate  judge  removes  an  asslgne-?  in  trust  for  the  beocfit  of 
cnjditors,  and  OKlers  him  to  deliver  to  his*  sucrxjssor  the  i>rop4iriy  an<l 
cll'ecis  in  his  hands  belonging  to  the  trust  estate,  which  order  he  fails 
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Tbusts—  Continued. 

to  comply  with,  an  action  will  lie  upon  the  bond  of  such  assimee,  in 

\_.     favor  of  his  succeiMor,  to  recover  the  d:  .mages  resulting  from  the  fail- 
ure to  comply  with  such  oi-der.    PhUUps  v.  jBom,  458. 
See  Assignments,  1 ;  Estates,  4. 

TURNPIKES.    Sec  Constitutional  Law,  12. 

ULTRA  VIRES.    See  Couporations,  4. 

UNIVERSITY.    See  Ohio  University. 

VARIANCE— 

1.  The  defendant,  in  an  action  of  slander,  was  charged  with  sa3dngof  the 
plaintiff  that  she  slept  with  a  man,  not  her  husband.  The  proof  showed 
the  statement  to  be  that  such  person  was  in  bed  with  her.  Held,  the 
want  of  correspondence  between  the  allegation  and  proof  raises  a  mere 
question  of  variance,  and  is  not  a  failure  of  proof  within  the  meaning 
of  section  138  of  the  code  of  civil  procedure.    BameU  v.  Ward,  107. 

2.  In  an  action  brought  by  nn  emplojreeof  a  railroad  company  against  it, 
to  recover  for  injury  sustained  while  in  the  discharge  of  his  duty,  the 
negligence  charged  was  the  moving  of  a  car  under  which  the  plaintiff 
was  working,  without  notice  or  wariiinij.  The  proof  showed  that  the 
negligence  in  not  giving  notice  or  warning  of  tne  moving  of  the  car 
was  attributable  to  the  foreman  under  whose  control  the  plaintiff  was 
working,  and  not  to  those  engaged  in  moving  the  car. 

EM,  that  the  case  was  not  one  of  a  failure  of  proof  under  section  138  of 
the  code,  but,  at  most,  of  variance  under  sections  181  and  182.    Hail- 
road  Co,  V.  Lavalleyf  221. 
See  Nolle  v.  BiU,  189;  l^noers  v.  Armstrong,  861. 

VERDICT— 
Where  a  verdict  is  rendered  under  the  act  of  1877  (74  Ohio  L.  889,  %  1; 
Rev.  Stats,  g  7240),  llndiug  a  prisoner  to  be  sane,  error  will  not  lie  to 
reverse  such  proceeding  for  alleged  eiTors  therein,  even  after  his  con- 
viction.    Inekeep  v.  tUate,  145. 

'    See  New  Trial,  1. 

VETERAN  VOLUNTEERS.    See  Bounties  to. 

VOID  AND  VOIDABLE.    See  Shed  v.  ikdgeley,  483. 

WAGER— 
Li  August,  1872,  C.  sold  and  delivered  to  H.  a  horse,  upon  his  written 
contract  to  pay  therefor  $140  one  day  after  G.  should  be  re-elected 
president  of  the  United  States;  but  if  G.  was  not  re-elected,  then  tlie 
obligation  was  to  be  void.  Before  the  election,  H.  i*eturncd  and  ten- 
dered back  the  horse,  in  as  good  condition  as  when  received,  and  de- 
manded his  contract,  but  C.  refused  to  receive  the  horse  or  surrender 
the  contract.  Thereafter,  H.  kept  the  horse  as  bailee  of  0.  After  the 
election,  at  which  G.  was  elected  president,  (J.  demanded  the  contract 
price  of  the  horse,  and,  on  refusal  by  H.  to  pay,  but  while  he  was 
ready  and  willing  to  return  the  same,  brought  an  action  under  the  act 
of  1831  (1  S.  &  C.  664),  to  recover  the  valne  of  the  property.    Held, 

1.  That  the  transaction  was  a  wager  within  the  meaning  of  said  act,  and 
the  contract  was  void.     Harper  v.  Crain,  838. 

2.  That  U.  might,  before  the  election  took  place  which  was  to  determine 
the  wager,  rescind  the  contract  by  surrendering  back  the  horse.    Id.  388. 

8.  After  such  refusal  to  take  back  the  property,  H.  might  elect  to  hold 
the  property  as  bailee  of  C,  and  he  is  not  liable  under  the  statute  for 
its  value,  unless  it  appears  that,  at  the  time  the  action  was  commenced, 
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he  hud  refused  to  deliver  him  back,  or  done  some  act  amounting  to  a 
conversion  of  the  property  to  liis  own  use.    Id.  838. 

WAIVER— 

1.  April  3,  A.,  B.  and  C.  commenced  actions  and  sued  out  attachments, 
"which'wcrc  on  the  siime  day  served  by  seizure  of  a  stoclc  of  toocIs  of 
the  defendant.  April  5,  G,  14  and  20,  other  creditors  also  issued  attach- 
meijts.wliicii  were  delivered  to  the  same  officer,  at  their  respective 
dates,  and  levied  on  the  goods  in  his  custody  under  the  prior  writs  ; 
each  ut  said  levies  being  made  subject  to  prior  levies.  May  3,  A.,  B. 
and  C.  obtained  judgments,  and  on  the  same  day  issued  general  execn- 

'  .tiorlii,  instead  of  orders  of  sale  of  the  attached  property,  under  which 
•  a  side  was  made  of  the  same  May  30,  and  the  money  brought  into  court. 
June  15  the  other  creditors  also  obtained  judgments  and  orders  of  sale, 
and  while  a  motion  of  A.,  B.  and  C.  was  pending  to  award  to  them  the 
money,  which  was  not  sufficient  to  pay  all,  on  the  ground  of  their 
prior  attachment,  the  other  creditors  issued  orders  of  sale  thereon. 
Ueldy  that  the  issuing  of  a  general  execution,  instead  of  an  order 
for  the  sale  of  the  attached  property,  and  a  sale  of  said  property 
thereon,  were  not  of  themselves  a  waive?*  or  abandonnicnt  of  ihe  prior- 
ity acquired  by  the  atl-acbmcut,  and  ihtit  the  money  arLing  from  such 
sale  should  be  distributed  according  to  such  priority.  Liebmaji  v.  Ash- 
hacker,  94. 

2.  Where  it  appears  that  a  justice  of  the  peace  has  taken  and  approved 
bail  for  stay  of  execution  on  a  judgment  on  his  docket,  l>y  which  ex- 
ecution was  stayed  for  the  time  provided  hy  the  statute,  ii  will  be  pre- 
sumed, on  proceedings  in  error  by  the  judgment  debtor  to  reverse  taid 
judmn^nt,  that  the  judgment  was  stayed  at  his  instance.  S/iafer  v. 
JIoekheiTner,  215. 

8:  In  such  a  proceeding,  the  judgment  debtor  cannotr  allege,  as  error, 
want  of  jurisdiction  of  the  court  below  over  his  persou,  bis  causing  an 
imdertaking  for  stay  of  execution  being  a  waiver  of  any  defect  in  the 
service  of  the  summons  in  tbe  action.  *  liussell  v.  Giles,  31  O.  St.  293, 
distinguished.     Id.  215. 

4.  In  an  action  against  an  administmtor,  the  objection  that  the  claim 
sued  on  was  not  presented  for  allowance  before  the  action  was  brought, 
is  waived,  where  the  administrator  joins  issue  and  goes  to  trial  on  the 
validity  of  the  claim  without  objection.     Pepper  v.  SidweU,  454. 

5.  The  rule  that  a  person  through  whose  lands  an  Improvement  has  been 
laid  out  and  constructed,  cannot,  after  it  has  been  completed,  have  an 
injunction  to  restrain  the  collection  of  the  tax  or  assess?meut  to  pay  for 
the  same,  as  laid  down  in  Kellogg  v.  Ely,  15  O.  St.  C4,  is  not  applica- 
ble to  a  landowner  who  had  no  actual  notice  that  the  improvement 
w»is  being  made,  and  was  not  guilty  of  any  want  of  diligence  in  assert- 
ing his  rights  before  the  work  was  completed.  TeegaMcii  v.  Davis, 
601. 

6.  An  objection  that  it  does  Mtt  appear  in  the  record  that  the  indictment 
found  by  the  grand  juiy  was  "  presented  by  the  foreman  to  the  court,**  in 
accordance  with  the  revised  statutes,  §  7210,  is  waived  by  the  plea  of  not 
guilty,  where  there  was  no  motion  to  quash.  Rev.  Stats.  §§  7249, 
7253.     Kerr  Y. /State,  Q{'k. 

See  Buckingham  v.  Buclcingham,  78. 
WALLS.    SeeJVb^fev.  i/iW,  186. 
WIDOW.    See  Wills,  2;  Estates,  4.  • 
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WILLS— 

A  testator  by  bis  will  gave  to  bis  widow  tbe  use  of  ccrtaiD  real  estate  dur- 
ing widowliood.  and  provided,  tbat  wben  sbe  ceased  to  be  bis  widow 
'Mbe  profits  and  benetita"  of  tbe  land  sbould  be  equally  divided  be- 
tween bis  children  and  a  grandson.  He  iben  directed  that  when  bis 
son  Samuel  sbould  arrive  at  tbe  age  of  twenty-one  years,^  tbo  bind 
sbould  be  sold,  provided  bis  wife's  wldowboocl  sbould  biive  ceased 
before  tbat  time,  and  directed  tbe  proceeds  of  tbe  sale  t.i  be  divided, 
to  two  of  bis  sons  and  bis  grandson  two  shares  each,  and  to  the  rest  of 
bis  children  one  share  each.  He  appointed  executors  *'  to  act  and  see 
tbe  accomplishment  of"  bis  will,  according  to  its  true  intent  and 
meaning.    Held  : 

i.  That  by  tbe  terms  '*  profits  and  benefit "  the  testator  did  not  intend  to 
devise  the  fee.     Collier  v.  Orimsey,  17.  • 

2.  That  the  direction  to  sell  the  land  was  not  contingent  upon  tbe  ter- 
mination of  the  estate  of  the  widow  before  Samuel  became  of  age;  but 
tbat  the  direction  to  sell  was  imperative,  and  that  the  time  of  tbe  sale 
was  to  be  after  Samuel  became  of  age,  and  after  tbe  widow's  estate 
ceased.    Id.  17. 

8.  Tbat  under  tbe  direction  to  sell,  tbe  land  is  to  be  regarded,  for  the 
purposes  of  distribution,  as  converted  into  money;  and* that  tbe  chil- 
dren and  grandcbildrcn  took,  at  tbe  death  of  the  testatcg-,  a  vested  in- 
terest in  the  proceeds  of  the  sjile.     Id.  17. 

4.  Tbe  duty  of  making  tbe  sale  and  dividing  the  proceeds  is  imposed  by 
the  will  on  the  executors,  and  as  one  of  them  declined  to  qualify,  the 
duty  of  executing  the  trust  devolved,  under  the  statute,  upon  the 
other.     Id.  17. 

6.  Tbe  grandson  having  died,  bis  personal  representative,  in  an  action  to 
enforce  the  trust,  ought  to  be  made  a  party.    Id.  17. 

6.  D.  executed  a  codicil  to  her  last  will  and  testament,  as  follows: 

*•  Item  Isl.  1  desire  and  d«>  hereby  change  and  modify  Item  8lh  in  said 
will,  so  as  to  read  as  follows:  1  give  and  bequeath  unto  Jacob  Mace,  of 
tbe  county  of  Koss,  otate  of  Ohio,  his  heirs  and  assigns  forever,  the 
equal  one-half  of  all  those  pieces  of  land  purchased  by  me  of  Wesley 
Claypool,  situate  in  Koss  county,  state  of  Ohio,  and  being  rtescribea 
in  Item  8tJi  of  said  will.  .  And  tbe  other  one-half  of  said  Claypool 
land,  described  in  Item  8tb,  and  by  saia  8th  Item  of  said  will  devised 
to  James  \V.  Uays,  Peter  B.  Hays  and  John  Hays,  1  devise  to  Peter  B. 
Hays  and  James  L).  Corwiue,  son  of  John  \V.  Corwine,  and  their  heirs 
and  assigns  forever.  My  wish  and  desire  being  to  exclude  John  Hays 
and  James  W.  llnys  from  any  Interest  in  said  Claypool  farm.  The 
said  Peter  B.  Uays  and  James  D.  Corwine  to  have  their  half  of  said 
Claypool  farm  on  the  vpper  side  thereof  and  tbe  said  Mace  on  the 
lower  side." 

Item  8tb  of  tbe  will  referred  to  in  the  codicil  was  as  follows: 

*'  Item  8tb.  I  give  and  bequeath  unto  Jacob  Mace,  of  tbe  county  of  Ross, 
state  of  Ohio,  and  unto  bis  heirs  and  assigns  forever,  the  equnl  undi- 
vided one-half  of  all  those  pieces  of  land  purchased  by  me  of  Wesley 
Claypool,  situated  in  Ross  county,  state  of  Ohio,  containing  about 
eleven  hundred  and  seventy-four  acres,  one  rood  and  twenty- nine  poles, 
which  is  particularly  described  in  the  deed  made  by  Wesley  Claypool 
and  wife  to  me,  bearing  date  April  29,  a.  d.  18o3.  And  1  hereby  de- 
vise and  bequeath  unto  James  W.  Hays,  Peter  B.  Hays  and  John  Hays 
the  remaining  one  equal  undivided  bi'df  thereof,  to  be  shared  equaUy 
between  them." 

Held,  1.  The  devisees  named  in  the  codicil  took  the  estates  as  tenants  in 
^  common,  subject,  however,  to  be  aparted  among  them  so  that  the  inter- 
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ests  of  Hays  and  Corwine  should  be  located  on  the  upper  side  and  that 
of  Mace  on  the  lower  side  of  the  farm.  2.  In  making  partition  be- 
tween them  the  part  on  the  upper  side  to  be  set  off  to  Hays  and  Cor¥mie 
should  be  of  eauol  value  with  that  part  on  the  lower  side  set  off  to 
Mace.  8.  Such  partition  may  be  enforced  by  a  civil  action  under  the 
code.     OanoiTie  v.  Maee,  125. 

7.  Lands  were  devised  as  follows:  I  give  and  bequeath  the  farm  on 
which  I  now  live,  of  two  hundred  and  eighty-five  acres,  to  my  two 
sons,  Thomas  and  Lincoln,  upon  the  following  conditions:  1.  I  direct 
that  they,  the  said  sons,  shall  not  be  allowed  to  sell  and  dispose  of  said 
farm  until  the  expiration 'of  ten  years  from  the  time  my  son,  Charles 
Lincoln,  arrives  at  full  age,  except  to  one  another,  nor  shall  either  of 
my  said  sons  have  authonty  to  mortgage  or  incumber  said  farm  in  any 
manner  whatsoever,  except  in  the  saie  to  one  another  as  aforesaid,. 
Held, 

1.  The  devisees  took  a  vested  estate  in  fee  simple. 

2.  A  violation  of  the  so-called  conditions  did  not  work  a  forfeiture  of  the 
estate  devised. 

8.  The  restraint  attempted  to  be  imposed  on  the  power  of  the  devisees 
to  alien  or  incumber  the  estate,  was  void  as  repugnant  to  the  devise 
and  contraiy  to  public  policy. 

4.  The  estate  of  the  devisees  was  not  converted  into  a  trust,  by  reason  of 
a  gift,  in  the  same  will,  to  the  widow  of  the  testator,  of  the  one-third 
of  the  rents  and  profits  of  same  lands.    Andenan  v.  Gary,  606. 
WORDS  AND  PHRASES.    See  Davii  v.  Cincinnati,  24;  Exbkftioks, 
4,6. 
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